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The present appeal is filed by the tenant of disputed shop ka
situate in Kasba Rasra, Paragana Lakhaneshuwar, District Ballia,
agai nst the order of eviction passed by the Prescribed Authority under
the Utar Pradesh Urban Buil dings (Regul ation of Letting, Rent and
Eviction) Act, 1972 (hereinafter referred to as "the Act’), in Case
No. 29 of 1983, confirmed by the District Judge, Ballia in Rent
Control Appeal No.4 of 1984 and al so confirned by Hi gh Court of
Judi cature at Allahabad in Cvil Msc. Wit Petition No.19160 of
1985.

To appreciate the controversy raised i nthe appeal, few rel evant
facts may be stated.

An application under Section 21 of the Act was fil ed by

Dhanraji Devi and Jagdeo Shah, stating inter alia that applicant No.2
was the owner of the suit property and applicant No.1 was her

husband. Applicant No.2 purchased the property but 'due to his old

age got the sale deed executed in the name of applicant No.1l. It was

al so stated that applicant No.2 constructed a shop and carried on cloth
busi ness in the said shop for some time. He had al so cloth business at
Cal cutta and since it was not properly nanaged, he decidedto go to
Calcutta. He let the suit shop to the opponents \026 appellants herein for
a period of one year. It was further stated in the application that due
toriots in Bengal the applicants had to put an end to the business at
Cal cutta and they had to return at Ballia. ~The source of livelihood
then remained in conducting business in the suit-shop. They had
obtained licence to carry on hosiery business. They, therefore, bona
fide required the suit property for doing the said business and to earn

livelihood. 1t was also alleged that the opponents were not doi ng any
busi ness in the suit-shop and they had |ocked it only to harass the
applicants. It was, therefore, prayed that an order of eviction may be

passed agai nst the opponents.

The opponents \026 appellants herein filed a witten statenent
denying the facts stated and avernents nade in the application. It was
deni ed that the applicants required the suit-shop for their bona fide use
for business. It was also stated that the opponents were paying rent
regul arly and doi ng their business since many years. It was asserted
that the applicants had other properties also and hence their
requi rement could not be said to be bona fide. Moreover, the
applicants had cloth business at Calcutta and they were not in need of
the shop. It was, therefore, prayed that the application was liable to be
di sm ssed

On the basis of the pleadings of the parties and considering the
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evi dence adduced by them the Prescribed Authority allowed the
application and held that the applicants were entitled to possession of
the suit-shop as their need was bona fide. It further held that the
applicants would suffer nore hardship if the shop would not be
rel eased in their favour. Accordingly, an order of eviction was passed
in favour of the applicants and agai nst the opponents.

Bei ng aggrieved by the order passed by the Prescribed
Authority, the appellants herein preferred an appeal before the District
Judge, Ballia who al so dism ssed the appeal and confirmed the order
of eviction passed by the Prescribed Authority.

Agai nst the order passed by the District Judge, the appellants
approached the Hi gh Court of Allahabad. As stated above, even the
Hi gh Court dismissed the Wit Petition. Before the H gh Court
certain subsequent events which had enmerged during the pendency of
the wit petition, nanely, death of respondents No.3 and 4 (Origina
applicants) were brought-to the notice of the court. The court,
however, held that they could not be taken into consideration
Resul tantl'y, the orders passed by the courts-bel ow were confirned.

Noti ce was issued by this Court on Cctober 29, 1999 in view of
the provisions of sub-section(7) of Section 21 of the Act as also in the
light of the decisionof three Judge Bench of this Court in Hasmat Ra
& anot her vs Raghunath Prasad, AIR 1981 SC 1711: (1981) 3 SCR
605. In the neantinme interimstay of decree for possession was al so
granted. On January 3, 2000, |eave was granted, interimstay was
ordered to be continued and hearing of appeal was expedited. An
appeal was placed for final hearing on Septenber 9, 2004 and since
none was present, it was dism ssed for default. It was then restored on
February 17, 2003. On Septenber 1, 2004, it was brought to the
notice of the court that the possession of the disputed prem ses was
taken over on COctober 22, 2002 after the appeal was disnissed for
default and before an order of restorati on was passed. The matter
was, therefore, adjourned to obtain instructions. On Septenber 29,

2002, when the matter was called out for hearing, the |earned counse
for the respondents stated that the possession was with the
respondents, while the said statenent was di sputed by the | earned
counsel for the appellants.

We have heard the | eaned counsel for both the parties.

The | earned counsel for the appellant submtted that the
Prescri bed Authority under the Act has commtted an error of |aw and
of jurisdiction in ordering eviction against the appellants. According
to the learned counsel, it was not proved that the applicants bona fide
required the property for doing business as asserted by them /1t was
al so submitted that irreparable hardship would be caused to the
appel l ants-tenants if order of eviction would be passed against them
and on that ground al so, no order could have been passed by the
authority. In any case, when both the applicant (husband and wife)
di ed during the pendency of proceedi ngs before the H gh Court, the
H gh Court was incunmbent to consider the subsequent event and ought
to have disnmissed the application filed by them By not doing so, the
H gh Court has committed an illegality which deserves interference
by this Court. It was further contended that the H gh Court was under
duty to consider the provisions of sub-section (7) of Section 21 of the
Act and to deci de whether the | egal representatives of the applicants
were entitled to contest the wit petition instituted by the petitioners-
appel l ants. Regardi ng taki ng over possession by the respondents
during the pendency of the appeal before this Court, it was submtted
by the | earned counsel that it is not correct and still the appellants
herein are in possession of the suit-shop. It was, therefore, prayed that
appeal nay be allowed and the order of eviction passed by the
Prescribed Authority and confirned by the District Judge as well as
by the Hi gh Court nay be set aside.
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Learned counsel for the respondents, on the other hand,
supported the orders passed by the courts below. It was subnitted
that after considering the pleadings of the parties and evidence on
record, the Prescribed Authority made an order in favour of the
applicants which was confirmed by the District Judge and al so by the
Hi gh Court. The order was passed on the basis of the requirenent
when the application was instituted. It is settled |law, submitted the
counsel, that the relevant date for deciding the Iis between the parties
is the date of institution of suit/application and the H gh Court was
whol ly justified in not entertaining an argument of the appellants for
taking into account subsequent events. The order, therefore, need not
be interfered with. It was also submtted that the appeal has becone
i nfructuous inasmuch as the possession of the suit-shop has already
been taken over by the respondents which is clear fromthe affidavit
filed on behalf of the respondents as al so fromthe photographs which
have been produced before this Court. It was, therefore, prayed that
the appeal may be dism ssed.

Having heard the | earned counsel for the parties and having
consi dered the rel evant provisions of |aw as al so the decisions of this
Court, in our opinion the appeal deserves to be partly allowed. So far
as the finding recorded by the Prescribed Authority under the Act as
to bona fide requirenment of the applicants is concerned, in our opinion
it is a pure finding of fact and cannot be disturbed by this Court.
Simlarly, regarding conparative hardship, the Prescribed Authority
observed in the order that nore hardshi p would be caused to the
applicants if the order would not be passed in their favour than the
hardshi p whi ch woul d be caused to the opponents if the order of
eviction woul d be passed against them The said finding is also a
finding of fact and cannot be upset. Hence, on-both this counts, we
are unabl e to uphold the contention of the |earned counsel for the
appel | ant s.

The question then remmins as to effect of subsequent event. It is
not in dispute between the parties that during the pendency of the Wit
Petition before the High Court, both the applicants died and their three

daughters were brought on record. It is also not in dispute that all the
three daughters are nmarried and they are at their nmarital honmes with
their in-laws. In view of the said fact an argunent was advanced on

behal f of the tenants before the Hi gh Court that the said circunstance
was an el oquent one and nust be taken into account which had

occurred during the pendency of the proceedi ngs whi ch-woul d af f ect

the final outcome. According to the tenants, in view of death of both
the applicants, the requirenment as pleaded by the applicants in the
application did not survive and the application was liable to be
rejected. It was the power and the duty of the Hgh Court to take into
account subsequent event which energed during the pendency of the

wit petition and pass an appropriate order taking into consideration
such devel opnment. In support of the said contention, reliance was

pl aced by the | earned counsel on several decisions of this Court.

Per contra, it was argued on behal f of the respondents that the
legality and the validity of the decree or order passed by the
Prescribed Authority has to be tested on the basis of rights of the
parties as stood at the tine when the application was filed.
Subsequent event could not take away accrued and vested right of the
applicants.

The High Court held that the objection raised by the heirs of
applicants was well founded and the Court could not take into account
the subsequent event of death of applicants during the pendency of
wit petition. It was also observed that a party could not be penalized
for the delay in court and when the order of eviction was |legally
passed in favour of the applicants, it could not be set aside by
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consi deri ng the subsequent event of death of applicants. The Hi gh

Court al so observed that the decisions cited on behalf of the wit
petitioners wherein subsequent events were taken into account were in
appeal s. According to the High Court, an appeal can be said to be a
"continuation of suit’ but not a wit petition. It was observed that once
the case was decided by the Prescribed Authority and appeal was

di sm ssed by the District Judge, the Hi gh Court had no power to

consi der subsequent events in the proceedi ngs under Article 226/227

of the Constitution and accordingly it dismissed the wit petition

I n our opinion, by not taking into account the subsequent event,
the H gh Court has conmtted an error of |law and also an error of
jurisdiction. In our judgnent, the lawis well settled on the point, and
it is this: The basic rule is that the rights of the parties should be
deternmi ned on the basis of the date of institution of the suit or
proceedi ng and the suit/action should be tried at all stages on the
cause of action as it existed at the comrencenent of the suit/action.
This, however, does not nean that events happening after institution
of a suit/proceeding, cannot be considered at all. It is the power and
duty of the court to consider changed circunstances. A court of |aw
may take into-account subsequent events inter alia in the follow ng
ci rcunst ances:

(i) The relief claimed originally has by reason of subsequent

change of circunstances becone inappropriate; or

(ii) It is necessary to take notice of subsequent events in order to
shorten litigation; or

(iii) It is necessary to do so in order to-do conplete justice between

the parties.
[ Re: Shi kharchand Jai n vs Di ganber Jain Praband Karini Sabha &
Os, (1974) 1 SCC 675 : (1974) 3 SCR 101]

Let us consider relevant case law in this regard.

Bef ore about a century in Ram Rattan vs Mhant Saha, (11907)

6 Cal LJ 74 : 11 Cal WN 732, the H gh Court of Calcutta observed

that there are certain exceptions to the general rule that a suit nust be
tried in all stages on the cause of action as it existed at the date of its
comrencenent. In Lachneshwar Prasad Shukul vs Keshwar La

Choudhury, 1940 FCR 84 : AIR 1941 FC 5, the Federal Court took

into account the provisions of the new Act which cane into force

during the pendency of appeal before the Federal Court.

In the | eading decision of Pasupul eti Venkateswarl u vs. Motor
& CGeneral Traders, (1975) 1 SCC 770 : AIR 1975 SC 1409: (1975) 3
SCR 958, this Court considered a subsequent-event. The plaintiff
filed a suit for possession on the ground of personal requirenent for
starting business and an order was passed in his favour. An appea
against the said order was al so dism ssed. The tenant filed a revision
petition in the H gh Court. During the pendency of revision petition
the plaintiff acquired possessi on of another non-residential building.
An application for amendment, therefore, was nade by the tenant.
The Hi gh Court allowed the anmendnent. The |andlord challenged the
order in this Court. It was contended by the | andlord that the High
Court had conmitted an error in taking cogni zance of subsequent
event which was ’'disastrous’. This Court, however, held that the High
Court did not commt any illegality in considering the subsequent
event .

Fol | owi ng Lachmeshwar Prasad, |aw of ’ancient vintage’
Krishna lyer, J. stated:

"We feel the subm ssions devoid of substance. First
about the jurisdiction and propriety vis-‘-vis

ci rcunst ances which conme into being subsequent to the
conmencement of the proceedings. It is basic to our
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processual jurisprudence that the right to relief nust be
judged to exist as on the date a suitor institutes the |ega
proceeding. Equally clear is the principle that procedure
is the handmaid and not the mstress of the judicia

process. |If a fact, arising after the lis has cone to court
and has a fundanental inpact on the right to relief or

the manner of nmoulding it is brought diligently to the
notice of the tribunal, it cannot blink at it or be blind to
events which stultify or render inept the decreta

renmedy. Equity justifies bending the rules of procedure,
where no specific provision or fairplay is not violated,
with a viewto pronpte substantial justice \026 subject, of
course, to the absence of other disentitling factors or just
circunstances. Nor can we contenplate any limtation

on this power to take note of updated facts to confine it

to the trial Court. If the litigation pends, the power

exi sts, absent other special circunstances repelling

resort to that coursein |law or justice. Rulings on this
poi nt are | egion, even as situations for applications of
this equitable rule are nyriad. W affirmthe

proposition that for naking the right or renedy clained

by the party just and meani ngful as also legally and
factually in accord with the current realities, the Court
can, and in nmany cases nust, take cautious cogni zance

of events and devel opnents subsequent to the institution

of the proceedi ng provided the rules of fairness to both
sides are scrupul ously obeyed." (Enmphasis supplied)

Pasupul eti Venkat eswarlu-was foll owed in many cases. In
CGul abbai vs. Nalin Narsi Vohra & Qthers, (1991) 3 .SCC 483 : AR
1991 SC 1760, an order of eviction was passed against the tenant on
the ground of bona fide need of the |landlord. Subsequent event of
shifting famly of the landlord to a spaci ous bungal ow constructed by
hi m during the pendency of appeal, was considered by this Court.

In Ramesh Kumar vs Kesho Ram (1992) Supp (2) SCC 623 :

AR 1992 SC 700, this Court observed that a court can nmould relief
taking 'cautious cognizance’ of subsequent events.  The Court also
observed that all these depend on factual and situational differences
and 'there can be no hard and fast rule governing the matter’.

In Shadi Singh vs Rakha, (1992) 3 SCC 55 : AR 1994 SC

800, a landlord sued a tenant for ejectnment on the ground that the
buil di ng required thorough repair. During the pendency of the suit,

the tenant carried out necessary repair. Taking note of the event, this
Court dism ssed the suit of the |andlord.

In Super Forgings & Steels (Sales) Pvt. Ltd. vs Thyabally
Rasul j ee (Dead) Through LRs, (1995) 1 SCC 410, dealing with
power of this Court to take note of subsequent events in an appea
under Article 136 of the Constitution, this Court stated that "the power
of this Court in an appeal under Article 136 of the Constitution to take
cauti ous cogni zance of events and devel opnents subsequent to
institution of eviction proceedings and grant, deny or mould the relief
sought by a party, in consonance with justice and fair play is not
restricted nmerely because it is exercising its power to deal with an
appeal conferred upon it by the Constitution."

In P. Sriramanurthy vs Vasantha Raman (Ms), (1997) 9
SCC 654 : AIR 1997 SC 1388, an order of eviction was passed in
favour of landlord and agai nst tenant on the ground of non-paynment of
rent. During the pendency of appeal before this Court, husband of the
| andl ady retired fromservice and they needed the prenises for
personal occupation also. Though the ground was not set up earlier
taki ng note of subsequent event, this Court allowed the ground to be
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rai sed and granted the relief.

In Lekh Raj vs Muni Lal & Others, (2001) 2 SCC 762 : AR
2001 SC 996, this Court indicated that the aw on the subject is well
settled. The court should not shut its door in noticing subsequent
events. Al laws and procedures including functioning of courts are
all in aid to confer justice who knock its door. The court should
interpret the law not in derogation of justice but inits aid. Bringing
on record subsequent event, which is relevant, should, therefore, be
permtted to be brought on record to render justice to a party. But the
court in doing so should be cautious not to permt it in a routine
manner. |t should refuse the prayer where party is doing so to del ay
the proceedings and to harass the other party or doing so for any other
ulterior notive. The court should al so exam ne whether the all eged
subsequent event has any material bearing on issues involved or
would materially affect the result of the suit.

In On Prakash Gupta vs Ranbir B. CGoyal, (2002) 2 SCC 256
AR 2002 SC 665, this Court stated: "The ordinary rule of civil lawis
that the rights of the parties stand crystallized on the date of the
institution of the suit and, therefore, the decree in a suit should accord
with the rights of the parties as they stood at the commencenent of
the lis. However, the Court has power to take note of subsequent
events and nmould the relief accordingly subject to the follow ng
conditions being satisfied: (i) that the relief, as clained originally has,
by reason of subsequent events, becone inappropriate or cannot be
granted; (ii) that taking note of such subsequent event or changed
ci rcunst ances woul d shorten litigation and enabl e conplete justice
bei ng done to the parties; and (iii) that such subsequent event is
brought to the notice of the court pronptly and in accordance with the
rul es of procedural |law so that the opposite party is not taken by
surprise.”

Strong reliance was placed by the contesting respondents on a
decision of this Court in Rameshwar & Qthers vs Jot Ram &
Anot her, (1976) 1 SCC 194 : (1976) 1 SCR 847, before the Hi gh
Court as well as before us. |In Ranmeshwar, the tenant had becone
"deenmed purchaser’ under the Punjab Security of Land Tenures Act,
1953. During the pendency of appeal, the 'large’ l'and owner di ed and
his heirs becane 'snall’ |and owners. It was, therefore, contended on
behal f of the land owners in appeal that since appeal is continuation of
suit, subsequent event of death of the original owner should be
consi dered. This Court, however, refused to take note of subsequent
event on equitable considerations. Keeping in view the agrarian
reforms, this Court said: "To hold that, if the landlord dies at sone
di stant date after the title has vested in the tenant, the statutory process
woul d be reversed if by such death, his many children, on division

will be converted into small | andhol ders, is to upset the day of
reckoni ng visualized by the Act and to nake the vesting provision ’a
teasing illusion’, a fornal festschrift to agrarian reform not a flam ng
progranmme of ’'now and here’. These surrounding facts drive hone

the need not to allow futurism in a dawmdling litigative scene, to fou
the quick legislative goals." (enphasis supplied)

In Gaya Prasad vs Pradeep Srivastava, (2001) 2 SCC 604 :
Al R 2001 SC 803, an eviction petition was filed in 1978 by the
| andl ord on the ground of bona fide need for the use as a clinic by his
son. The petition was allowed by the Rent Controller in 1982 and the
order was confirmed by the Appellate Authority in 1985. During the
pendency of the petition in the H gh Court, however, the son joined
medi cal service. Relying on the said devel opment, it was contended
by the tenant before the High Court that the | andlord was no nore in
need of the prem ses and the petition was liable to be dism ssed. The
Hi gh Court dismissed the revision petition. The aggrieved tenant
approached this Court. It was contended on behalf of the tenant that a
subsequent devel opnent could not have been ignored by the H gh
Court, particularly when the eviction was sought for personal use and
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the need no nore continued in view of acceptance of service by the
son of the landlord. This Court, however, negatived the contention
and stated:

"We have no doubt that the crucial date for

deciding as to the bona fides of the requirement of the
landlord is the date of his application for eviction. The
ant ecedent days mmy perhaps have utility for himto

reach the said crucial date of consideration. |If every
subsequent devel oprment during the post-petition period

is to be taken into account for judging the bona fides of
the requirenent pleaded by the | andlord there would

per haps be no end so long as the unfortunate situation in
our litigative slow process system subsists. During 23
years, after the landlord noved for eviction on the

ground that his son needed the building, neither the

 andl ord nor his son is expected to remain idle wthout
doi ng any work, lest, joining any new assi gnment or
starting any new work woul d be at the peril of forfeiting
his requirenment to occupy the building. It is a stark
reality that the longer is the |ife of the litigation the
nore woul d be the nunber of devel opnents sprouting

up during the long interregnum |f a young entrepreneur
decides to launch a new enterprise and on that ground

he or his father seeks eviction of a tenant fromthe
bui | di ng, the proposed enterprise would not get faded

out by subsequent devel opnents during the traditiona

l engthy longevity of the litigation. “H's need nay get
dusted, patina nmight stick on its surface, nonethel ess the
need would remain intact. All that is needed is to erase
the patina and see the gloss. It is pernicious, and we
may say, unjust to shut the door before an applicant just
on the eve of his reaching the finale, after passing
through all the previous levels of the litigation, nerely
on the ground that certain devel opnents occurred

pendent lite, because the opposite party succeeded in

prol onging the matter for such unduly |ong period."

We nust now refer to Hasnat Rai. As already noted, notice
was i ssued by this Court on Cctober 29, 1999 in view of the decision
of this Court in Hasmat Rai. In the said decision, three Judge Bench

of this Court held that when eviction was sought on the ground of

personal requirement of |andlord, such requirenment nmust continue to

exist till the final determ nation of the case. Following the ratio laid
down in Pasupul eti Venkateswarlu, Desai J. stated; "It is now
convertible that where possession is sought-for personal requirenent,

it would be correct to say that the requirenment pleaded by the

[ andl ord must not only exist on the date of the action but al so subsi st
till the final decree or order for eviction is nade. [f in the nmeantine
events have crept up which would show that the requirenent of the
landlord is wholly satisfied then in that case his action nust fail and/in
such a situation it is not incorrect to say that such decree or order for
eviction is passed agai nst the tenant, he cannot invite the Court to take
into consideration the subsequent events." (enphasis supplied)

In view of the settled legal position as also the decisions in

Pasupul eti Venkat eswarlu and Hasnmat Rai, in our opinion, the High
Court was in error in not considering the subsequent event of death of
both the applicants. In our view, it was power as well as the duty of

the Hi gh Court to consider the fact of death of the applicants during

the pendency of the wit petition. Since it was the case of the tenant
that all the three daughters got married and were staying with their in-

| aws, obviously, the said fact was relevant and material. The ratio laid
down by this Court in Ranmeshwar, would not apply to the facts of this
case as it related to agrarian reforns. Likew se, Gaya Prasad, does

not carry the matter further. There during the pendency of
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proceedi ngs the son for whom requirenent was sought had joi ned
CGovernment Service. |In the instant case, the requirenment was for the
applicants, who died during the pendency of wit petition. Gaya
Prasad is thus clearly distinguishable.

There is yet another reason on which the order passed by the
High Court is liable to be set aside. As stated earlier, notice was
i ssued by this Court on October 29, 1999 in view of provisions of sub-
section (7) of Section 21 of the Act. Sub-section (1) of the said
section enables the landlord to get possession of the tenanted properly
on certain grounds. One of such grounds is bona fide requirenment by
the landlord for residential purposes or for purposes of any profession,
trade or calling. Sub-section (1) has to be read with sub-section (7) of
Section 21. The relevant part of Section 21 reads as under
"21. Proceedi ngs for - rel ease of building under
occupation of tenant.\027(1) The Prescribed
Aut hority may, on an application of the | andlord
in that behalf order the eviction of a tenant from
the buil di'ng under tenancy or any specified part
thereof if it is satisfied that any of the follow ng
grounds exists, nanel y\ 027

(a) that the building is bona fide required
either inits existing formor after
denolition and new construction by

the landlord for occupation by

hi nsel f or any nenber of his famly,

or any person whose benefit it is held
by him either for residentia

pur poses or for purposes of any
profession, trade, or calling, or where
the landlord is the trustee of a public
charitable trust, for the objects of the

trust ;
\ 005 \ 005 \ 005
(7) Where during the pendency of an

application under clause (a) of sub-section (1),
the landlord dies, his legal representatives shal
be entitled to prosecute such application further
on the basis of their own need in substitution of
the need of the deceased."

Conj oi nt readi ng of clause (a) of sub-section (1) and sub-
section (7) of Section 21 nmakes it clear that where the possession-is
sought by the | andlord on the ground of bona fide requirement and
during the pendency of the application, the landlord dies, his |ega
representatives can prosecute such application on the basis of their
own need in substitution of the need of the deceased.

In the light of decisions referred to by us, particularly in
Hasmat Rai and the provisions of sub-section (7) of Section 21 of the
Act, the H gh Court has to consider the matter and record a finding.

For the reasons aforesaid, the appeal deserves to be allowed by
setting aside the order passed by the Hi gh Court. The matter is
remitted to the Hgh Court with a direction that the H gh Court shal
consi der the subsequent event of death of both the applicants and al so
the provisions of sub-section (7) of Section 21 of the Act in the Iight
of observations nade herei nabove and pass an appropriate order in
accordance with law after hearing the parti es.

Regar di ng possession, as already noted earlier, according to
respondents, after the disnissal of the appeal in default and before
restoration, they have already taken over possession of the shop
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According to the appellants, however, possession has renmained with
them W express no opinion. Wen we are renitting the matter to

the High Court with a direction that the H gh Court will decide the
matter afresh according to law, appropriate order will be passed in
consonance with the final decision by the High Court. Till then status
guo as of today shall continue. There shall be no order as to costs.




