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ACT:

Tam | Nadu Ceneral Sales Tax Act, 1959: Section 2(d) and
(Q-- Assessee--Acquiring reserve forest for coffee and
cardanmom pl antation unwanted trees felled--Sold as firewood,
ti mber, sl eepers and charcoal -- Assessee whether liable to
sal es tax--'Adventure in the nature of trade ---Wat is.
HEADNOTE:

The respondent in each of the appeals is the assessee.
It was a firmof 10 individuals. They acquired a | reserve
forest, by a | ease which entitled themto enjoy the usufruct
of the forest by its exploitation.” The partnership deed
provided that the firmwll carry on the devel opment and
exploitation of |ands. The acquisition was effected with a
view to raise a cof fee and cardanom pl antati on thereon. For
doing this, the assessee had to clear a portion of the
forest and in the process fell the unwanted trees standing
thereon as natural growth. The cut trees were sold by the
assessee in the formof firewod as well as in the form of
cut sizes of tinber as well as sleepers. Sone of the growh
was al so converted into charcoal and the resultant charcoa
sol d.

The firm had been functioning for the past 7 years and
had been paying sales tax on its sale of firewod, tinber
and sl eepers. But for the first tinme in the assessnent /year
1968-69, it put forward a claimthat the above turnover was
not assessable in its hands.

The assessing officer and the first appellate authori-
ties held that the turnover in question to be taxable. But
the Tribunal reversed this decision, and held that the
turnover was not liable for assessment to sal es tax.

The High Court dismssed the revision petition filed by
the State. It held that it was a case of a lease. It did not
involve any sale of trees. Merely because the trees were
sawmn to sizes, would not by itself make out a sale. The
suggestion that the sizing of trees into tinber of their
conversion into sleepers could nake a difference was not
accepted by the Hi gh Court, which follow ng the decision of
the Kerala H gh Court in Kuttiravin & Co. v. State of Kera-
la, [1976] 38 STC 282 affirmed the Tribunal’s order
409
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The State appealed to this Court.

Al owi ng the appeals and setting aside the order of the
H gh Court and Tribunal, the Court,

HELD: |(a) The fact that the assessees are business
entities, the size of the tract devel oped, the extent and
value of the trees standing on the land, the inevitability
of the jungles having to be cleared and the standing trees
di sposed of before conmmercial crops would be grown, the
manner in which the forest trees were di sposed of, are al
insignia that nark out the entire set of activities as a
concern in the nature of trade. [414D E]

[(b) In the area of incone tax law, it has been held
that no adventure in the nature of trade can be spelt out
where all that a person does a mounts to a nere realisation
of his capital assets. [414E-F]

I (c) The assessees in-the instant case, did not nerely
realise the value of a capital asset belonging to them They
went in for the acquisition of an asset fully realising its
potentialities for exploitation not nmerely as a plantation
but al so, incidentally, by disposing of the existing growth
on the land. [414G H]

[ (d) If one purchases an asset with a viewto turn it to
account in such manner, one is certainly carrying out an
adventure in the nature of trade. [414H, 415A]

2(a) The definition of "business’ in the T.N Genera
Sal es Tax Act, 1959, /includes 'any transaction in connection
with or incidental to or ancillary’ to a trade. The activi-
ties carried on by the assessee were incidental and ancil-
lary to the business which the assessee was carrying on or
definitely intended to carry on. It is alsoimuaterial, on
this definition, that the assessee may not have had a 'm
otive of making a profit or gain’ on these sales, though on
the facts, it is clear that such notive nust have existed
and, in any event, could not be ruled out. [415B-C(]

2(b) Even the sales effected before the plantation
started yielding results woul d be covered by the definition
as the venture undertaken by the assessee has to be / consid-
ered as an integral whole and there can be no doubt that the
sale of the forest produce was part of activities in the
contenplation of the assessees right from the beginning.
[ 4168B]

410

Kuttiravin & Co. v. State, [1976] 38 STC 282, over
ruled. L.N. Plantation Co. v. State, [1981] 47 STC 210;
Tami | Nadu Trading Co. v. State, [1981] 52 STC 7, approved.
Deputy Conmi ssioner v. Shree Shanungam Estates, [1979] 43
STC 226 Mad. reversed State v. Surmah Shell, [1973] 31 STC
426; District Controller of Stores v. Assistant. Comercia
Tax O ficer, [1976] 37 STC 423 referred to, Deputy Comm s-
sioner v. Pal anpadam Pl antation, [1969] 24 STC 231, ~ distin-
gui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2705 of
1977.

From the Judgnent and Order dated 28.10.1975 of the
Madras Hi gh Court in Tax Case No. 492 of 1975.
AND
Cvil Appeal No. 512(NT) of 1989.

From the Judgnent and Order dated 13.2.1978 of the
Madras High Court in Tax Case No. 332 of 1975.
R Mohan and R A. Perumal for the Appellant.
A T.M Sampath for the Respondent in C A No. 2705 of 1977.
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Ms. Janaki Ramachandran for the Respondent in C. A No.
5 12 (NT) of 1989.

The Judgnent of the Court was delivered by

SABYASACHI MUKHARJI, J. The question involved in these
two matters is the same. So we ant leave in SLP 2440 of
1979 and proceed to dispose of both the appeal s together

The respondent assessee in each of these cases acquired
a reserve forest. It is comopn ground that the acquisition
was effected with a viewto raise a coffee and cardanom
pl antation thereon. For doing this, the assessee had to
clear a portion of the forest and in the process fell the
unwanted trees standing thereon as natural growth. The cut
trees were sold by the assessee in the formof firewood as
well as in the formof cut sizes of tinber as well as sl eep-
ers. Sone of the growth was al so converted into charcoal and
the resultant charcoal sold. On these facts, the question
arose in each of these cases whether the price
411
realised 'by the assessee on the sale of firewood, tinber,
sl eepers ‘and charcoal was assessable to sal es tax.

We are concerned withthe assessnment year 1969-70. The
assessee’s turnover, in respect of these itenms in the case
of Shanmugha Estate was Rs. 3,00,396.16 which included a
turnover in charcoal of Rs.86,829.24. In the case of Shakti
Estate, the disclosed turnover was as foll ows:

Fi r ewood 1, 98, 687. 08
Si zed ti nber 83, 490. 89
Sl eepers 28. 164,00

3,10, 47. 97

The Deputy Commercial Tax O ficer added 5% t owards om ssions
and assessed a turnover of Rs. 3,25, 859.07.

The further facts disclosed inthe case of Shakti Estate
are these. The assessee is a firmof 10 individuals. It had
not purchased the forest but had got a | ease which entitled
them to enjoy the usufruct of the forest by its exploita-
tion. dause (4) of the partnership deed recites that' "the
firm wll carry on the devel opnent and expl oitation of the
[ ands". The firm had been functioning for the past 7 years
and had been paying sales tax on its  sales of firewood,
timber and sleepers. But for the first tine in assessnent
year 1968-69, it put forward a claimthat the above turnover
was not assessable in its hands. The full facts in the case
of Shannmugha Estate are not on record but, except for the
fact that this was a case of a purchase of a forest by the
assessee, and that the plantation does not - seem to have
started yielding crops, the facts are broadly 'simlar to
those in the case of Shakti Estate. The assessing officers
and the first appellate authorities held the turnover in
guestion to be taxable. But the Tribunal reversed this and
held that the turnover was not liable for assessnent to
sal es tax.

The High Court had dismssed the revision filed by the
State in the case of Shakti Estate in respect of assessnent
year 1968-69 by a short order which read:

"W are of the viewthat the Tribunal was right in its
order. This was a case of a lease. It did not involve any
sale of trees. Merely because the trees cut were sawn to
sizes, that would not by itself make out a sale.”

412

In respect of assessment year 1969-70 also, the States
revision was disnmssed follow ng the above order. In the
case of Shanmugha Estate the departnment challenged the
Tribunals finding only in respect of sales of sized tinber.
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The suggestion that the sizing of trees into tinmber or their
conversion into sleepers would nake a difference was not
accepted by H gh Court, which, follow ng the decision of the
Kerala High Court in Kuttirayin & Co. v. State, [1976] 38
STC 282, affirmed the Tribunals order by its judgnent re-
ported in (1979) 43 STC 226. The State appeals from the
judgrments in both the cases.

The answer to the question posed depends on the inter-
pretation of the expressions "dealer" and "business", as
defined wunder the Tami| Nadu Ceneral Sales Tax Act. These
definitions read thus:

"Busi ness incl udes:
(i) any trade, or commerce or manufacture or
any adventure or concern in the nat ure
of trade, comerce or nanufacture whether
or not- such trade, conmmerce, manufacture,
adventure ~or concern is carried on wth a
notive to make gain or profit and whether or
not _any profit accrues fromsuch trade, com
nmerce, manufacture, adventure or concern; and
(ii) any transaction in connection wth, or
incidental” to ancillary to such trade, com
mer ce, manufacture, adventure O COnCern."
"Deal er neans:
any /person who carries on the business of
buying,” selling, supplying or distributing
goods, directly or otherwise, whether for cash
or for deferred paynent, or for conm ssion
remuneration or other valuable  consideration
and i ncl udes- -
(i) a local authority, conpany or H ndu undi-
vided famly, firmor other _association of
persons which carries on such business;
(ii) a casual trader ~............ "
It is seen that, in the case of Shakti Estate, the planta-
tion has
413
started functioning and there is turnover in coffee and
cardanora to the extent of Rs.58,000 while it is stated that
the Shanmugha Estate has not yet started deriving incone
fromits plantation. The principal contention of the asses-
sees is that they are, or may, no doubt, becone, dealers in
coffee or cadanobre or other crops grown, or to be grown, on
the estates but that they are by no neans dealers in fire-
wood, tinber, sleepers or charcoal. They ~say that their
intention in acquiring the forest or rights therein was not
to deal in the forest produce--whether as firewood, tinber,
charcoal or otherw se--but to start a plantation thereon
That business could not be started or carried on without
clearing the forest trees and so the activity of _clearing
the jungle was one that was not only unconnected “with the
assessees business as such but was sonething the assessees
were constrained to indulge in. This anmbunted to nothing
nore than a nere realisation by an owner of a part of his
property to the best advantage and cannot be described as a
trading activity or as partaking of the character of an
adventure or concern in the nature of trade.

We do not, however, think that the above contention of
the assessees can be accepted. The facts show that each of
the assessees has acquired a huge forest area which contains
a large nunber of trees. Wen the asseessee purchased the
forest or got it on lease for starting a plantation thereon
it was aware of the existence of trees (some of them quite
valuable) on the land and the price paid nmust inevitably
have included some value for these trees as well. The asses-
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sees also knew full well that before they could start the
plantation, as well as during the running of it, they would
have to clear the forest in stages by cutting off the trees
standing thereon and disposing of the same from tinme to
time. Each of these assessees is a firmthe purpose of which
is to carry on business. It will be quite proper and natura
to infer that the intention of the assessees at the time of
purchase included not only an intention to grow and sel
cof fee and cardanom and ot her crops but also an intention to
di spose of the trees standing on the land to the best advan-
tage in the circunmstances. Indeed the | ease deed in the case
of Shakti Estate clearly talks of an intention of "devel op-
ment and exploitation of the |ands", words which cannot be
nerely confined to the cultivation of comrercial crops
thereon. In the face of 'such a declared purpose, it is of no
rel evance whet her the exploitation and devel opnent was under
the ternms of a | ease deed or a purchase deed and the dis-
tinction made by the H gh Court between the two woul d appear
imuaterial. The extent of the |ands acquired or |eased out
is so vast-that the clearance has to be done in stages and
the sale of forest trees extends over several years. |ndeed,
it is bound to be a

414

recurring feature even after the plantation starts working
as there will always be a certain nunmber of trees retained
in the plantati on as 'shade trees and the |like. The nature of
the task wundertaken by the assesseeis really one in the
nature of a venture to carry out sustained, systematic and
organi sed activities in the nature of business. These activ-
ities do not nerely cover the running of a plantation. They
commence right fromthe begi nning when the assessee went in
for the land with a view to developingit. They fully in-
tended, as a first stage in the business which they intended
to start, to exploit the trees standing on the land to the
maxi mum advant age. Mreover, they did not merely sell the
forest trees haphazardly. They took steps to exploit themin
a commrercial nanner. Wen the trees yielded tinber, the
assessee not only had them sawn and cut to sizes ‘but’/ even
converted theminto sleepers and sold them They reduced a
part of the jungle gromh to charcoal and sold the sane.
Taken all together, one is left in no doubt that ~when the
assessees went in for a purchase or |ease of the forest ~for
starting a plantation they also knowingly let thenselves in
for engaging in a trade in the forest produce. The fact that
the assessees are business entities, the size of the “tract
devel oped, the extent and value of the trees standing on the
land, the inevitability of the jungles having to be cleared
and the standing trees disposed of before comercial crops
could be grown, the manner in which the forest trees  were

di sposed of are all, we think, insignia that mark out the
entire set of activities as a concernin the nature of
trade.

It is true that, in the area of incone tax law, it has
been held that no adventure in the nature of trade can  be
spelt out where all that a person does ampbunts to a nere
realisation of his capital assets. It has been held thus
that an owner of a huge estate who does not want to retain
it any |onger cannot be taxed on the surplus accruing to him
on the sale of his capital assets even though he might carry
out the realisation to best advantage in a commerci al nanner
such as by form ng a conpany, devel oping the |lands, plotting
them out, advertising themfor sale, waiting for a favour-
abl e market and selling themover a period of several years.
But this line of cases is of no help in the context of the
facts of the present case and in the view we have taken
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above of the assessees transactions. Here the assessees did
not nmerely realise the value of a capital asset belonging to
them They went in for the acquisition of an asset fully
realising its potentialities for exploitation not nerely as
a plantation but also, incidentally, by disposing of the
existing growh on the land. It seens inpossible to say that
they did not intend to do this also while going in for the

acquisition. |f one purchases an asset with a viewto turn
it to account in such manner, we
415

think, one is certainly carrying out an adventure in the
nature of trade.

Moreover, we have also to give full effect to the defi-
nitions in the statute we are concerned with. The definition
of a "business" also includes "any transaction in connection
with or incidental to or-ancillary" to a trade and thus,
even on the assessees own argunents, these activities were
incidental and ancillary to the business which the assessee
was carrying-on or-definitely intended to carry on. It is
al so immuaterial, on this definition, that the assessees may
not have had a "nmotive of nmaking a profit or gain" on these
sal es though on the facts, it is clear that such notive nust
have existed and, in-any event could not be ruled out. The
reference to a "casual" dealer in the second definition also
renders it inmaterial that the assessees may not have in-
tended to be regul ar dealers in sleepers, tinber, firewod
or charcoal but that this was something casual or incidenta
to the acquisition and exploitation of a forest for running
a plantation.

Bef ore concluding, we may refer to the decisions cited
before wus. The decisions of the Hi gh Court in the present
cases and in Kuttirayin's case (supra) support the assesses
contention but, for reasons given above, we are unable to
accept them as correct. The decision of the Madras High
Court in L.N Plantation Co. v: State, [1981] 47 STC 210
supports the department’s contention and we approve of the
sanme. In Tam | Nadu Trading Co. v. State, [1981] 52 STC 7
the WMdras High Court was dealing with a case where the
assessee was found to be a dealer in tinmber. But, in the
course of their judgnment, the Court - made the follow ng
observati ons which support the case of the departnent:

"Even if it were to be assuned, wthout  ac-
cepting, for the sake of argunent, that the
assessee purchased the land for the purpose of
coffee plantation, the sale of tinber and
firewood fall wunder "any transaction" in
connection with or incidental or ancillary to
the business of coffee plantation and would
therefore, fail wthin the definition of
"busi ness" under s. 2(d) of the Act."
We agree.

There decisions of this Court were also referred to by
counsel. State v. Burmah Shell, [1973] 31 STC 426 and ' Di s-
trict Controller of Stores v. Assistant Comercial —Tax
Oficer, [1976] 37 STC 423 were cases where an assessee,
carrying on a business, had to dispose of unserviceable or
usel ess material and such di sposals were held taxable
416
as "business" sales, the transactions being incidental or
ancillary to the principal business carried on by the asses-
see. The disposals effected by the Shakti Estate whose
pl antati on busi ness had started in full swing will certainly
fall squarely within the principle of these decisions. But,
as we have discussed above, in our view, even the sales
effected before the plantation started vyielding results
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woul d be covered by the definitions as the venture undert ak-
en by the assessee has to be considered as an integral whole
and there can be no doubt that the sale of the forest pro-
duce was part of the activities in the contenplation of the
assessees right fromthe begi nning.

As agai nst the above decisions, reliance was placed, on
behal f of the assessees, on Deputy Conmm ssioner v. Pal ampa-
dam Pl antation, [1969] 24 STC 231 where, it is said, it was
hel d that an assessee could not be held taxable as a dealer
on the sale of trees of spontaneous growh in a plantation
But that decision clearly turned on the specific | anguage of
the definition of "dealer"” contained in s. 2(viii)(e) of the
Kerala General Sales Tax Act, 1963, and does not lay down
any general proposition as contended for on behalf of the
assessees.

For the reasons discussed above, we allow the appeals
and set aside the order of the Hi gh Court and Tribunal in
these cases. In the result, the turnovers in dispute in the
two cases before the H gh Court will stand included in the
assessees turnover and the assessnents nodified accordingly.
We, however, nake no order regardi ng costs.

N. V. K. Appeal s
al | owed.
417




