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T. Vijayal akshm & O's.

RESPONDENT:
Town Pl anni ng Menber & Anr.

DATE OF JUDGVENT: 19/ 10/ 2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGMENT

[Arising out of SLP (Civil) No.4719 of 2006]
W TH

Cl VIL APPEAL NO 4556 COF 2006
[Arising out of SLP (CGvil) No.10383 of 2006]

S.B. SINHA, J :

Leave granted.

These two appeal s involving sinilar questions of |aw and fact were
taken up for hearing together and are bei ng di sposed of by this comon
j udgrent .

We woul d, however, take note of the factual matrix of the matter from
G vil Appeal arising out of Special Leave Petition (Civil) No.4719 of 2006.
Appel  ants herein were owners of agricultural |ands. They were pernmitted to
use the said | ands for non-agricul tural purposes in 2004. The [ ands are
within the residential area and are put to use for residential purposes. An
application for approval of building plans was fil ed before the Bangal ore
Devel opment Authority (for short, *the Authority’) on 29.11.2004. Some
gqueries in regard thereto were raised by the Authority to which replies were
al so furnished.

I ndi sputably, the Authority is the Planning Authority within the
nmeani ng of Section 2(7) of the Karnataka Town and Country Pl anni ng Act
(for short, "the Act’'). They have prepared a conprehensi ve devel opnent
plan in the year 1995. 1In ternms of the provisions of the said Act, a
devel opnent plan remains valid for a period of ten years. The devel opnent
pl an sanctioned by the State of Karnataka was, thus, valid till the year 2005.
The plan, however, has since been extended for a period of another ten years
i.e. till the year 2015. Before the Authority, Appellants, inter alia, raised a
contention that as their applications had not been disposed of wthin the
period specified therefor, comencenent certificate, within the neaning of
the Act, nust be held to have been granted. The officers of the Authority,
al | egedly obstructed the construction activities carried out by Appellants.

In the af orementi oned prenise, Appellants filed a wit petition before
the Karnataka H gh Court.

During the pendency of the said wit petition, the application for grant
of sanction of plan was rejected by the Authority in terns of its order
contained in a letter dated 15.06.2005 on the prenise that property in
guestion fall within the "Valley Zone in the proposed conprehensive plan".
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The said order dated 15.06.2005 was al so questioned by Appellants before
the High Court. By a judgnent and order dated 26.07.2005, a |learned Single
Judge allowed the said wit petition, opining

"I do see sone force in the argunment advanced by

the | earned counsel appearing for the petitioners. The
Bangal ore Devel oprment Authority cannot reject the
application filed by a party seeking permssion to
construct a residential building in accordance with | aw
VWhen such an application is filed, it is the duty of the
BDA to consider such application considering the

rel evant Rul es of BDA in granting such perni ssion. The
application of the petitioners cold not have been rejected
by the BDA"

An intra-court appeal was filed by the Bangal ore Devel opnent
Aut hority. Before the Division Bench of the H gh Court, it was contended
that al though the new conprehensive devel opnent plan was yet to be
notified, but as the proposed construction of Appellants falls within the
"vall ey zone' ,the Authority was justified in rejecting the applications of
Appel  ants herein. The Division Bench of the Hi gh Court opined that in
view of the fact that the Authority had already identified the valley, no
construction shoul d be permitted to be raised in an area which falls within
the purvi ew thereof, observing

"\005It is no doubt true that every executive action, if it is
to operate to the prejudice of any person mnust be

supported by some | egislative authority. But it is equally
true that the private interest would always yield place to

the public interest and the Court cannot issue any such
directions, which will conpel the authorities to violate

the environnmental |awh 005"

Appel | ants are, thus, before us.

Keeping in view the fact that the question as to whether the revised
conpr ehensi ve devel opnent pl an proposed by the Bangal ore Devel opnment
Aut hority woul d be accepted by the State or not, the State of Karnataka was
directed to be inpleaded as a party in these appeals.

M. Sanjay R Hegde, the |earned counsel appearing on behalf of the
State of Karnataka stated that notices have been issued by the State calling
for objections to the said conprehensive devel opnent plan and a fina
decision therein is still awaited.

M. Soli J. Sorabjee, the | earned Senior Counsel appearing on behalf
of Appellants, submtted that as no new plan has yet been brought into force,
and thus there being no inpediment and prohibition in the matter of
construction of building on the lands in question, whichis situated within a
residential area, the inpugned judgnment cannot be sustai ned.

M. S.K. Kul karni, the | earned counsel appearing on behalf of the
Aut hority, on the other hand, submitted that as the matter relating to revision
of the conprehensive devel opnent plan is pending consideration before the
State CGovernnent, the inpugned judgnent should not be interfered wth.

Town Pl anni ng Legislations are regulatory in nature. The right to
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property of a person would include a right to construct a building. Such a

ri ght, however, can be restricted by reason of a legislation. 1In terns of the
provi sions of the Karnataka Town and Country Planning Act, a
conpr ehensi ve devel opment plan was prepared. It indisputably is still in

force. Whether the anendnents to the said conprehensive devel oprment

pl an as proposed by the Authority would ultimately be accepted by the State
or not is uncertain. It is yet to apply its mnd. Amrendnents to a

devel opnent plan nust conformto the provisions of the Act. As noticed

herei nbefore, the State has called for objection fromthe citizens. Ecol ogica
bal ance no doubt is required to be maintained and the courts while
interpreting a statute should bestow serious consideration in this behal f, but
ecol ogi cal aspects, it is trite, is ordinarily a part of the town planning
legislation. |If inthe legislation itself or in the statute governing the field,
ecol ogi cal aspects have not been taken into consideration keeping in view

the future need, the State and the Authority nust take the blanme therefor.

We nust assume that these aspects of the matter were taken into

consi deration by the Authority and the State. But the rights of the parties
cannot be interneddl ed so | ong as an appropriate amendnent in the

| egislation is not brought into force.

Nobody questioned thevalidity of the existing law. The H gh Court
has not held that the existing laws are ultra vires. It nerely proceeded on the
assunption that the  |awwhich may be brought into the state book woul d be
nore eco-friendly.

The law in this behalf is explicit: ~Right of a person to construct

resi dential houses inthe residential area is a valuable right. The said right
can only be regulated in terns of a regulatory statute but unless there exists a
cl ear provision the same cannot be taken away. It is also a trite |aw that the
buil ding plans are required to be dealt with in terns of the existing | aw.
Determ nation of such a question cannot be postponed far |ess taken away.
Doctrine of Legitinate Expectationin a case of this nature would have a role

to play.

In Director of Public Wrks and Another v. HO PO Sang and Q hers
[(1961) AC 901], interpreting the provisions of the Landlord and Tenant
O di nance, 1947, it was held

"I'n sumary, the application of the second appell ant for

a rebuilding certificate conferred no right on hi mwhich

was preserved after the repeal of sections 3A-E, but

nerely conferred hope or expectation that the Governor

in Council would exercise his executive or mnisteria

di scretion in his favour and the first appellant would
thereafter issue a certificate. Simlarly, the issue by the
first appellant of notice of intention to grant a rebuil ding
certificate conferred no right on the second appel ILant

whi ch was preserved after the repeal, but nerely

instituted a procedure whereby the matter could be

referred to the Governor in Council. The repea

disentitled the first appellant fromthereafter issuing any
rebuilding certificate where the matter had been referred

by petition to the Governor in Council but had not been

det erm ned by the Governor."

The question canme up directly for consideration in How ah Minicipa
Corporation and hers v. Ganges Rope Co. Ltd. and Qthers [(2004) 1 SCC
663], wherein it was held

"\ 005The context in which the respondent Conpany cl ai s
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a vested right for sanction and whi ch has been accepted
by the Division Bench of the Hi gh Court, is not a right in
relation to "ownership or possession of any property" for
whi ch the expression "vest" is generally used. Wat we
can understand fromthe claimof a "vested right" set up
by the respondent Conpany is that on the basis of the
Buil ding Rules, as applicable to their case on the date of
nmaki ng an application for sanction and the fixed period
allotted by the Court for its consideration, it had a
"legitimate" or "settled expectation" to obtain the
sanction. In our considered opinion, such "settled
expectation", if any, did not create any vested right to
obtain sanction. True it i's, that the respondent Conpany
whi ch can have no control over the manner of processing
of application for sanction by the Corporation cannot be
bl amed for delay but during pendency of its application
for sanction, if the State Governnment, in exercise of its
rul e- maki ng power, anended the Buil ding Rules and

i nposed restrictions on the heights of buildings on GT.
Road and ‘other wards, such "settl ed expectation" has

been rendered inpossible of fulfilment due to change in

| aw. The cl ai m based on the alleged "vested right" or
"settl ed expectation" cannot be set up against statutory
provi si ons which were brought into force by the State
Government by anendi ng-the Building Rul es and not by

the Corporation agai nst whom such "vested right" or
"settled expectation” is being sought to be enforced. The
"vested right" or "settled expectation" has been nullified
not only by the Corporation but also by the State by
amendi ng the Building Rules. Besides this, such a
"settl ed expectation" or the so-called "vested right"
cannot be countenanced agai nst public interest and
conveni ence which are sought to be served by

amendment of the Building Rul es and the resolution of

the Corporation issued thereupon.™

It is, thus, now well-settled | aw that an application for grant of

perm ssion for construction of a building is required'to be decided in
accordance with | aw applicable on the day on which such perni'ssion is

granted. However, a statutory authority nust exercise its jurisdiction within
a reasonable tine. [See Kuldeep Singh v. Govt. of NCT of Delhi \026 2006 (6)
SCALE 588] .

For the views we have taken, the First Respondent is hereby directed

to consider the application for grant of sanction or approval of the building
pl ans submtted before it at an early date but not later than eight weeks in
accordance with | aw

For the reasons aforementioned, the inpugned judgment of the

Di vi si on Bench cannot be sustained, which is set aside accordingly. The
appeals are allowed. In the facts and circunstances of the case, however,
there would be no order as to costs.




