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ACT:

I ncome-tax Act, 1922, ss. 5(8), 10(2)(vib)--Indian
I nconme-tax Rul es, 1922, r. 33--Non-resident shi ppi ng
conpany-- Conmput ation of turnover--Ratio certificate issued
by U K  Chief Inspector of Taxes ~mentioning investnent
al l owance granted by U K authorities--ln assessing Indian
income of non-resident whether such investnment  allowance
(corresponding to developnent rebate under India Act)
whether to be taken into consideration--Effect of  circul ar
by Central Board of Revenue.

HEADNOTE:

Under a circular issued in 1962 by the Central Board of
Revenue under s. 5(8) of the Indian Inconme-tax Act, 1922 the
assessing authorities were directed to pernit British
Shi ppi ng Conpanies to elect to be assessed on the basis of a
ratio certificate granted by the U K authorities regarding
the incone or |oss and the wear and tear allowance. In 1964
the Board instructed the taxing authorities to take into
consi deration the investnent allowance granted by U K
authorities in computing the taxable income of the British
Shi ppi ng conpani es. The appellant was a non-r esi dent
British’ Shipping conpany whose ships plied all over. the
world including Indian waters. For the years 1960-61 and
1961-62 the Income-tax O ficer conputed it,, total incone
under the Indian Incone-tax Act, 1922 by taking into account
the ratio certificates issued by the Chief Inspector of
Taxes U. K which were based on the assessments nade on the
appellant in UK In naking assessment the |ncone-tax
Oficer purported to.proceed on the basis of r. 33 of the
I ndi an I ncone-tax Rules, 1922. One of the points considered
by the Incone-tax Oficer and the Appellate Assistant
Commi ssi oner was whether the investnent allowance was to be
taken into account in assessing the Indian incone. Both of
themrejected the contention of the appellant that it should
be taken into account. The tribunal decided in favour of
the appellant but the H gh Court in reference took the oppo-
site view. |In appeal to this Court by special |eave.

HELD : (i) The authorities under the Act proceeded on the
basis that the conmputation of the income of the assessee had
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to be made on the second of the three bases nmentioned in r
33. Admittedly the profits of the assessee were not
conputed in accordance with the provisions of the Act. That
being so, the second basis nentioned in r. 33 could not be
applied. This aspect was brought to the notice of the Hi gh
Court. But the High Court refused to consider the same on
the ground that both the Revenue as well as the assessee had
proceeded before the authorities under the Act on the
assunption that the second basis nmentioned r. 33 was the
rel evant basis. The High Court erred in adopting this
appr oach. The fact that the authorities under the Act as
well as the parties were under a m staken inmpression could
not alter the true position in law [174 H 175 B]

(ii) The conputation of appellant’s incone had to be nmade
either wunder the first basis viz. the calculation of the
profits and gains on such  percentage of the turnover
accruing or arising as the income-tax O ficer may consider
to, be reasonable, or on the third basis i.e. '"in such other
manner as the lncone-tax Officer may deemsuitable’ . [175 (]
169

Fromt he assessnent orders it did not appear that the first
basis was adopted. The nost appropriate basis under which
the incone coul d have been conputed was the |last basis viz.
"in such other nmanner as the Incone-tax Oficer nmay deem
suitable". Wile adopting that basis the Income-tax O ficer
is not required torigidly apply the  various conditions
prescribed in the Act in the matter of granting one or the
other of the permssible allowances. He nay adopt any
equitable basis as ‘long as the basis does not conflict
either with r. 33 or with the instructions or directions
given by the Board of Revenue. The power given to the
Income-tax O ficer on that basis is a very wide power. That
power is available not only to the Inconme-tax O ficer but
also to the Appellate Assistant™ Comm ssioner and t he
Tribunal. [175 D F]

As the Tribunal had determ ned the tax due from the
appel l ant on the basis of the ratio certificate given by the
U K authorities, it could not be said that the  decision
reached by the Tribunal was an. unreasonabl e  one:. The
Tribunal’s decision was in accord with the instructions of
the Board of Revenue. [175 F]

The fact that the proviso to s. 10(2) (vib) was incorporated
into the Act after the Board issued its instructions~ could
not affect either the validity of r. 33 or the force of the
i nstructions issued by the Board of Revenue because neither
r. 33 nor the instructions issued by the Board were strictly
in accordance with s. 10(2). [175 GH

Navnit Lal C Javeri V. K K Sen, Appellate Asstt.
Conmi ssi oner, Bonbay, 56 |I.T.R 198, applied.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: G vil Appeals Nos. 2459 and
2460 of 1968 and 1161 and 1162 of 1971

Appeal s by certificate/special |eave fromthe judgnment and
order dated April 1, 1968 of the Calcutta H gh Court in
I ncome-tax Reference No. 163 of 1964.

N. A Palkhivala, T. A Ramachandran and D. N. Cupta, for
the appellant (in all the appeals).

Jagadi sh Swarup, Solicitor-General, B. B. Ahuja, R N Sach-
they and B. D. Sharma for the respondent (in all the
appeal s).

The Judgnent of the Court was delivered by

Hegde, J. The first two appeal s have been brought by certi-
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ficate and the other two by special |eave. The later two
appeals canme to be filed because the certificates on the
basi s of which the earlier appeals were brought, were found
to be defective inasmuch as the High Court had not given any
reason in support of those certificates. Hence it is
sufficient, if we deal with the |ater two appeals.

The appellant is a non-resident British Shipping Co. whose
ships ply in waters all over the world including the Indian
waters. For the assessnment years 1960-61, and 1961-62 (the
rel evant accounting years being calendar years 1959 and

1960), the Income-tax Oficer conputed its total income
taxabl e under the 12-L 256 Sup Cl/72

170

Indian Inconme-tax Act, ~ 1922 (which wll hereinafter be

referred to as the, Act) by taking into account the ratio
certificates issued by the Chief |Inspector of Taxes, UK
whi ch were based on the assessnments made on the appellant in

U K During the relevant period, there was in U. K
"i nvest nent allowance" corresponding to "devel oprment rebate"”
under the “Act. The certificates issued by the Chief

| nspect or contai ned the percentage ratio of the total world
profits of the appellant ' to its world earnings and simlarly
the percentage ratio of the wear and tear allowance and the
i nvestment all owance to its total world earnings. In making
the assessnent the Incone-tax Officer purported to proceed
on the basis of rule 33 of the Indian |ncone-tax Rules 1922.
The said rul e reads :
"In ‘any case in which the Incone-tax Oficer
is of opinion that the actual anobunt of the
incone,  profits or gains accruing or arising
to any person-residing out- of -the taxable
territories whether directly “or indirectly
through or from any business connection in the
taxable territories, or through or from any
property in the taxable territories or through
or fromany assets or source ,of income in the
taxable territories, or through or from any
noney lent at interest and brought “into the
taxable territories in cash or in kind /cannot
be ascertained, the anpbunt of —such incone,
profits or gains for_ the purposes of
assessment to income-tax may be cal cul ated on
such percentage of the turnover so accruing or
arising as the Inconme-tax Oficer may consider
to be reasonabl e, or on an ampunt which ~bears
the same proportion to the total profits of
the business of such person (such profits

bei ng conput ed in accordance

th t he-
provi sions of the Indian Inconme-tax. Act), as
the receipts so accruing or arising  bear to
the total receipt of the business, or iin such
other nmanner as the Income-tax O ficer nmay
deem suitable.”
The Incone-tax Oficer proceeded to assess the appellant-
assessee on the second of the three bases nentioned in rule
33; but in computing Indian earnings, he did not include the
destination earnings’ received in India ie.freight received
in Indian ports in respect of cargo |loaded at non Indian
ports nor did he take into account the investment allowance
granted to the appellant in its U K assessnents.
Aggrieved by the order of the Incone-tax Oficer, the
assessee took up the matter in appeal to the Appellate
Assi st ant Conmi ssi oner . The Appel | ate Assi st ant
Conmi ssi oner accepted the contention of the assessee as

W
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regards the inclusion of the desti-
171
nation earnings in the conputation of the *Indian earnings
of the assessee but rejected its contention as regards the
i nvestment al | owance. Aggrieved by the order of t he
Appel | ate Assistant Comm ssioner both the assessee as well
as the Revenue appealed to the incone-tax Appel | ate
Tri bunal . The Tribunal allowed the appeal of the assessee
and dismissed that of the Revenue. Thereafter at the
i nstance of the Revenue, the follow ng two questions of |aw
were referred to the H gh Court under s. 66(1) of the Act.
" 1 . \ether, on the facts and in the
circunstances of the case, the Tribunal was
right in holding that the destination earnings
collected” in ‘India should be considered as
part of the Indian earnings in determning the
assessee’ s I ndian.incone under Rule 33 of the
| ncome-tax Rules ?
Whet her, on the facts and in the circunstances

of “the <case, “the Tribunal was right in
allowing the claimof the assessee for the
i nvest ment al F'owance under the U K Act

(corresponding to the devel opment rebate under
the I ndian-1ncome-tax Act, 1922) in the conpu-
tation of its total world income for the
purpose of determning the assessee’s |ndian
i ncone under rule 33 of ‘the Incone-tax Rules,

1922 ?"
The High Court answered the first question in favour of the,
assessee and the second in favour of the Revenue. Hence

these appeal s by the assessee.” The Revenue has not appeal ed
agai nst the decision of the Hi gh Court as regards  Question
No. 1. Hence we have only to consider whether the ' decision
of the Hgh Court relating to Question No. 2 is in
accordance with | aw

At the comrencenent of his arguments M. Pal khival a, |earned
Counsel for the assessee indicated that rule 33 nay not be
applicable to the facts of the case; but he said ‘that for
the purpose of this case, he was prepared to proceed on the
basis that the said rule is the governing provision. The
authorities wunder the Act as well as the Hgh Court have
examned the facts of this case on the basis of rule  33.
The second question referred to the H gh Court requires the
High Court to express its opinion whether on the facts —and
in the circunmstances of the case, the Tribunal was right in
allowing the claim of the assessee for the investmnent
al  owance under the U K. Act in the conputation of the tota
world inconme for the purpose of determ ning the assessee’'s
I ndi an i ncome under rule 33. Under these circunmstances, it
woul d not be appropriate for, us at this stage to ignore the
,earlier proceedings and exam ne the case afresh on-a wholly
diffe-

172

rent basis. Hence we have not gone into the question
whet her rule 33 is applicable to the facts of the case. We
are proceeding on the assunption that it applies.

An nentioned earlier, the assessee is a non-resident. Its
liability to pay tax arises under ss. 3 and 4 of the Act.
The total income that arose or accrued or deemed to have
arisen or accrued to it inthis country in the relevant
previous years is liable to be taxed in this country.
Section 10(2) provides for certain allowances to be deducted
while conmputing the taxable incone. Section 10 (2) (vib)
deals with the devel opment rebate. The naterial part of
that section reads:
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"In respect of a new ship acquired or new
machinery or plant installed after the 3 1st
day of March, 1954 which is wholly wused for
t he purposes of the business carried on by the
assessee, a sumby way of devel opment rebate
in respect of the year of acquisition of the
ship or of the installation of the machinery
or plant, equivalent to,-
(i) in the case of a ship acquired after the 3
1st day of Decenber, 1957, forty per cent of
the actual cost of the ship to assessee, and
(ii) in the case of a ship acquired before the
1st day of January, 1958 and in the case of
any machi nery or plant, twenty-five per cent.
of the actual cost of the ship or machinery or
plant ,to the assessee."

The proviso to that cl ause says
"Provided that no all owance under this clause
shal | “be made unless-
(a) the particulars prescribed for the purpose
of clause (vi) have been furnished by the
assessee in respect of the ship or rmachinery
or plant; and
(b) except” where the assessee is a conpany
being a licensee within the meaning of the
Electricity (Supply) Act, 1948 (54 of 1948),
or where the ship has been acquired or the
machiinery or plant has been installed before

the 1st-day of January, 1948 an anount

equal to
seventy-five per cent of the devel opnent
rebate to be actually allowed is debited to
the profit and | oss account of the relevant
previous year and credited to a reserve,
account to be utilised by him

173

during a period of ten years next follow ng
or the purposes of the business  of the
undert aki ng except -
(i) for distribution by way of —dividends or
profits, or
(ii) for remttance outside India as profits
or for the creation of any asset _outside
I ndi a,
and if any such ship, machinery, or plant is
sold or otherw se transferred by the -assessee
to any person other than the Government at any
time before the expiry of ten years from the
end of the year in which it was acquired or
installed, any allowance nmade under this
clause shall be deemed to have been- wongly
all owed for the purposes of this Act."
It may be noted that in the case. of a shipping conpany |ike
the appell ant before us, whose ships ply all over the world,
it may not be possible to strictly conply wth t he

provisions contained in S. 4 of s. 10(2). The provisions
dealing with the levy of Incone-tax are not identical in al
countri es. It may well nigh be inpossible for a shipping

conpany like the appellant to rigidly conply wth the
requirements of the laws in force in the numerous countries
where it can be said to have earned incone. Possibly to get
over such a difficulty rule 33 was enacted. That is howthe
Revenue had proceeded in assessing the appellant.

Evidently in exercise of its power under S. 5(8) of the Act,
which says that "all officers and persons enployed in the
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execution of this Act shall observe and follow the orders,
i nstructions and directions of the Central Board of

Revenue. . . .", the Central Board of Revenue had issued the
notification dat ed February 10, 1942. Under t hat
notification instructions had been issued to the assessing
authorities, laying down the principles to be applied in

assessing the foreign shipping conpanies. As regards the
British Shipping Conpanies, they were directed to permt
those conpanies "to elect to be assessed on the basis of a
ratio certificate granted by the U’ K authorities
regarding the income or loss and the wear and t ear
al | owance".
At the tinme that notification was issued the Act did not
provi de for a devel opnent rebat e. Therefore t hat
notification does not refer to any devel opnent rebate. But
it is made clear by that notification that a British
Shi ppi ng Conpany can el ect to be assessed on the basis of a
ratio certificate granted by the U K authorities regarding
the incone or | oss which means the net income or net |oss.
During the rel evant previous years, the Act
174
provided for deduction of the devel opnent rebate in the
conputation of the taxable income. During those years the
U K. Inconme-tax Act provided for a simlar allowance; but
that allowance was known as investnent allowance. W were
inforned at the bar that in those years, the percentage of
devl oprment rebate all owed under the Act was the same as that
al |l owed under the U K [|aw as investnent allowance.
In about the beginning of 1964 Ms. Turner - Morrison &
Co.which was the a agent of several British Shipping
Conpanies in India appears to have witten to the Board of
Revenue seeking its advice as to how the British  Shipping
Conpani es coul d cl ai m devel opnent rebate. In reply to that
letter, the Board of Revenue wote to themas foll ows
"Sub: Assessnent of British Shipping Companies
on the basis of ratio certificates---Treatnment
of investnent allowance granted in the U K
I amdirected to reply your letter dated 8th
Feb. 1957 on the above subject and to state
t hat as t he devel opnent rebate whi ch
cor responds to the i.nvest ment al | owance
granted in the UK is allowd under the In-
di an I ncone-tax Act fromthe assessnent year
1956-57, there is no objection to allow the
i nvestment all owances for the purpose of the
conputation of the Indian Income of British
Shi ppi ng Conpani es. This would, however be
subject to the condition that the investnent
al l owance would be permtted as a deduction
only to the extent to which the rate of the
all owance granted in the U K is not- greater
than the rate of devel opment rebate ‘allowed
under the Indian Income-tax Act."
We were inforned that the copies of that letter were sent to
the Incone-tax Commi ssioners in the various States. From
this letter, it 1is clear that the Board of Revenue had
instructed the taxing authorities to take into consideration
the investment all owance granted by the U K authorities in
conputing the taxable income of the British Shi ppi ng

Conpani es. At this stage, it is necessary to nention that
the proviso to cl. (vib) of s. 10(2) referred to earlier was
i ncor por at ed into the Act sonetine after t he above

instructions were issued by the Board of Revenue.
The authorities under the Act have proceeded on the basis
that the conputation of the incone of the assessee has to be
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made on the second of the three bases nmentioned in rule 33.
This assunption appears to be incorrect. Admittedly the
profits of the assessee conpany were not conmputed in
accordance with the provisions of the Act. That being so,
t he second basis nentioned

175

in rule 33 cannot be applied. This aspect was brought to
the notice of the High Court. But the High Court refused to
consider the sane on the ground that both the Revenue as

well as the assessee had proceeded before the authorities
under the Act on the assunption that the second basis
mentioned in rule 33 is the relevant basis. In our opinion

the Hi gh Court erred in adopting that approach. The fact
that the authorities under the Act as well as the parties
were wunder a mstaken inpression cannot alter the true
position in law. It is obvious that that basis could not
have been applied. That being so the computation of the
appel l ant®s incone-had to be made either under the first
basis viz. the calculation of the profits and gains on such
percentage ~of the turnover accruing or arising as the
I ncome-tax._ Officer may consider to be reasonable or on the
third basis i.e. "in- such other manner as the Income-tax
Oficer may doom suitabl e’

From the assessment orders nade by the Incone-tax Oficer,
it does not appear that in conmputing the taxable incone of

the assessee, he adopted the first  basis. The nost
appropriate basis under which he coul d have conputed the
i ncome was the |ast basis viz. "in such other nmanner as the

I nconme-tax OFficer may deem suitable.” Wile adopting that
basis, the Income-tax Oficer is not required to rigidly
apply the various conditions prescribed in theAct. in the
matter of granting one or the other ~of the pernissible
al l owances. He may adopt any equitable basis so |ong as
that basis does not conflict either with rule - 3 or with
the instructions or directions given by the Board of
Revenue. The power given to the I'ncome-tax O ficer under
that basis is a very wi de power. That power is available not
only to the Income-tax Oficer but also to the “Appellate
Assi stant Comm ssioner and the Tribunal. As the Tribunal had
determ ned the tax due from the appellant on the basis of
the ratio certificate given by the UK authorities, it
cannot be said that the decision reached by the Tribunal was
an unreasonabl e one. The Tribunal’'s decision accords w th
the instructions given by the Board of Revenue.

The fact that the Proviso to s. 10 - (2) (vib) was
i ncor por at ed into the Act after the Board issued its
i nstructions cannot affect either the validity of rule 33 or
the force of the instructions issued by the Board of Revenue
because neither rule 33 nor the instructions issued  were
strictly in accordance with s. 10(2). They nerely lay down
certain just and fair nmethods of approach to a “difficult
pr obl em

The |learned Solicitor-CGeneral appearing for the Revenue at
one stage of his argunents contended that the instructions
i ssued

176

by, the, Board of Revenue cannot have any binding effect and
those instructions cannot abrogate or nodify the provisions
of the Act. .But he did not contend that the Rule 33 is
ultra vires the Act. The instructions, in question nerely
| ay down the nmanner of applying rule 33.

Now coming to the question as to the effect of instructions
issued wunder S. 5 (8) of the Act, this Court observed in
Navnit Lal C  Javeri v. K K Sen Appellate Asstt.
Conmi ssi oner Bonbay : (1)
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"It is clear that a circular of the kind which
was issued by the Board would be binding on

all officers and persons enployed in the
execution of the Act under section5(8) of the,
Act . This circular pointed, out to all the

officers that it was likely that sone of the
conpani es mght have advanced loans to their
shar e- hol der s as a result of genui ne
transactions of l|oans, and the idea was, not
to affect such transactions and not to bring
themwi thin the m schief of the new provison."
The directions given in that circular clearly deviated from
the Provisions of the Act, yet this Court held that the
circular was binding on the Income-tax Oficer
For the reasons mentioned | above, Civil Appeals Nos. 1161
and 1162 of 1971 are allowed and in substitution of the
answer given by the H gh Court to question No. 2, we answer
that question in the affirmative and in favour of the
assessee. The assessee is entitled to its costs in those
appeals. both inthis Court as well as in the H gh Court-
costs one set. Civil Appeals Nos. 2459 and 2460 of 1968 are

di smissed as being not nmai ntai nable. In those appeals,
there will be no order as to costs.
G C C. A's Nos. 1161 and 1162/ 71 al |l owed.

C/A. s Nos. 2459 and 2460/68 di sn ssed.
(1) 56 I.T.R 198.
177




