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ACT:

I ndustri al Di sput e- M ni mum Wages- | ndust ry- cum Regi on

principle-Applicability when there were no conpar abl e
industries in the sanme |ine of business-Linking of dearness
al | owance elenent « of mininmumwages with price index-If
obl i gatory-1Industri al Tribunal ~Duty to decide dispute as
referred.

HEADNOTE

An industrial dispute regarding fixation of wages and bonus,
between the respondent-paper nmlls and its worknmen, the
appel lants, was referred to the Industrial Tribunal in
Cctober, 1962, and the reference included a dispute’  about
bonus payable for the years 1962-63 and 1963-64. The
Tribunal held: (1) that there were in the region-no ' other
concerns in the same |line of business which could be
conpared with the respondent but that there were three
collieries, a steel plant, a cenent factory and an
al um num conpany in the region which were ~conparable  with
t he resportdent, that as the minimum wage in those
i ndustries which was about Rs. 95 was above that of the
respondent, a revision of the mnimm wage in the
respondent-mlls was justified. that such mninmm wage
should be fixed for the price index prevailing at the tine
of the award taking 100 as the basic index for “the vyear
1939, and that on that basis, the basic wage and dearness
al  owance should be Pa. 73, and that Pa. 11 was payable as
producti on bonus; (2) that the dearness allowance elenent
need not be linked to the price index, but that wage should
be fixed at the prevailing price index leaving it to the
workmen to ask for increase in minimumwage on any further
rise in price index; (3 ) that the revised wages were
payable wth effect from 13th Decenber, 1962; (4) that the
three elements of basic wage, dearness allowance, and
producti on bonus whi ch nake up the total m ni num wage packet
of Rs. 84 (Rs. 73 + Pa. 11) should be in the proportion of
3: 3. 1, and that profit bonus was payable at three nonths’
basi ¢ wage. The proportion of 3:3: 1 was fixed by the
Tri bunal , because, under an agreement of 1959 the nanagenent
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and wor knen accepted that proportion by nutual consent. On
the basis of that agreenent, the Tribunal also held that;
(5) casual workers should not be equated to pernanent
wor kers for purpose of m nimumwages, and that casual and
radii workers should not be allowed bonus on the same basis
as the permanent workers; (6) The appellants also clained
before the Tribunal 6 nonths’ basic wage instead of 3
nont hs’ basi c wage, which was being paid by t he
respondent, on the assunption that certain before staff were
being paid as bonus 3 nonths’ consolidated wage consisting
of basic wage and dearness allowance; but the Tribuna
rejected the claim

In appeal to this Court.

HELD: (1) This Court laid down in French Motor Car Co. Ltd.
v. Its Workmen, [1963] Supp. 2 S.C R 16. that where there
is no concern in the sane industry in the region conparable
with the concern in which wages have to be fixed, greater
enphasis shoul d be laid on the region part of the industry-
cumregion principle. To give full effect to this rule the
Tri bunal ' shoul d have proceeded to fix the mnimum wage in
the respondent-nills on the basis of the average m ni mum
wage prevailing

667

in the other industries in that region. " The respondent was
not providing any amenities which should be taken into
account in fixing /the mninmmwage, different from the
anenities provided by those concerns in the region which
were being conpared. Therefore,” the Tribunal shoul d
have fixed the mni numwage packet at Rs. 95 per mensem
whi ch was the average wage prevailing in all those concerns
and shoul d not have fixed the wages on an entirely different
basis. [671 F-H 672 G H

(2) The Industrial, Tribunal has  the discretion, in
appropriate cases, of naking a direction 1inking t he
dearness al | owance el enent of a wage to the price index, or
to fix the wage at the prevailing price index leaving the
| abour to raise a fresh demand and, if necessary, /'a fresh
i ndustrial dispute for further rise in wages, in case /'there
is marked variation in price index and the -wage fixed
becones out dat ed; and therefore. the Tribunal was not
wong in choosing the latter alternative. [674 F-G 675 B]
Hydra (Engineers), v. The Wirkmen, [1969] 1 S.C.R 156,
referred

(3) This direction” was objected to by respondents, on the
ground that the respondent may have to pay arrears for 5 or
6 years which would be a heavy burden. But the previous
agreement of 1959 was binding only wupto 12th- Decenber,
1962. So, the Tribunal was right in directing that the
revised wages should take effect from 13th Decenber, = 1962,
in view of the considerable rise in the price index and the
fact that the labour had not raised a fresh dispute for a
further revision of wages since the date of the award. [675
GH

(4) No error was conmtted by the Tribunal in the break-up
of the wages into the 3 elenents of basic wage, dearness
al | owance and producti on bonus in the proportion of 3: 3: 1
The contention of the worknmen that the proportion should be
3:1: 1: so as to increase the basic wage elenent and
consequently the profit bonus. was rightly rejected by the
Tri bunal, because. the proportion of 3:3:1 was accepted by
nut ual consent. [674 B-(C

(5) The distinction between casual workers and pernanent
wor kers for purpose of m ni mumwage, and casual and badl
workers on the hand and permanent workers on the other for
purpose of bonus, was recognised by the parties themnselves
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in the agreenent of 1959, and therefore, the Tribunal was
right in keeping up the distinction inits award. [675 D-E
678 B-C

(6) The allegation that sonme clerical staff was receiving
what amounted to 6 nmonths’ basic wage as bonus was
incorrect. There was some clerical staff which did not get
any dearness allowance and the bonus in their case was
worked out on the basis of their wages which was only the
basi ¢ wage. The appellants were wong in assumng that the
wage of such clerical staff was a consolidated wage
consisting of the 2 elenents of basic wage and dearness
al | owance. Therefore, the appellants could not claim 3
nont hs’ consol i dated wages as bonus which would anbunt to 6
nont hs’ basic wage. [677 G H 678 A-B]

It could not be urged by the appellants that cal cul ation of
avai |l abl e. surplus for purposes of bonus should have been on
the basis of the Full Bench fornula approved by this Court
in Associated Cenment Companies Ltd. v. Its Wrkmen, [1959]
S.CR | 925, for justifying 6 nonths’ basic wages as bonus,
because, ' that was not the basis of the claim before the
Tri bunal . Further, the Tribunal was expected to decide the
dispute only as referred toit, and at the tine of the
reference the accounts for the years 1962-63 and 1963-64
could not have been available, and therefore,

668

there coul d not possibly be a claimfor higher bonus on the
basis of the application of the Full Bench Formula. [676 D
F, 677 C DO

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 390 of  1966.
Appeal by special |eave fromthe Award, dated January 11
13, 1964 of the Industrial Tribunal, Oissa, Cuttack in
Industrial Dispute Case No. 8 of 1962.

D. L. Sengupta, Janardan Sharma, Anil Das Chowdhury and S. K
Nandy, for the appellants.

H R Cokhal e, K Gobind Das, N C.  Shah, Krishna Sen and R
Gopal akri shnan, for the respondent.

The Judgrment of the Court was delivered by

Bhar gava, J. The. workmen of Oient Paper MIls Ltd.,
Brajraj nagar, have conme up in this appeal by special |eave
against an award of the Industrial Tribunal, Oissa. An
i ndustrial dispute between these worknmen and the  managenent
of Oient Paper MIls Ltd. (hereinafter referred to as
"the Company") was referred by the State Governnent under
section 10(1) (d) of the I ndustri al Di sput es Act
(hereinafter referred to as "the Act") for adjudication by
the Tribunal enunerating 30 different itens of dispute; The
Tri bunal gave its award on all the thirty itens. The specia
leave in this Court was sought and granted in respect of two
matters covering sonme of these itens. The first matter
related to fixation of wages, including m nimmwages, —and
this was covered by itens Nos. 1, 3, 4, 22 and 26 in the

Schedul e attached to the Order of Reference. The second
matter in the appeal related to bonus covered by item No. 2
of that Schedule. |In the course of the hearing of the
appeal, |earned counsel appearing on behalf of the workmnen

further gave up sone of the points which were the subject-
matter of the itens nentioned above, so that in this
judgment we need deal with only those points which were
argued by himin support of the appeal

The first and the main point argued with regard to wages was
that the Tribunal, after holding that there was no identica
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industry in this region conparable with the Conpany, cane
to. the view that there were other industries in the region
in which mnimum wages were higher than the mnimum wages
pai d by the Conpany, but failed to fix the mninumwages in
the award in accordance with the m ni num wages being paid in
those industries. I nstead, what the Tribunal did was to
work out the mni numwages, which should be paid, on an
entirely different basis. It was also urged in t he
alternative that, even in adopting the latter course, the
Tribunal comritted an error inasnmuch as, in meking the
calcul ation, the Tribunal only tried to neutralise about 36
per cent of the cost of living 9n the basis of the rise in
Price | ndex instead
669
of permitting neutralisationto the extent of at least 90%
whi ch coul d have been done when fixing the m ni num wages for
the owest, class of worknen.
The principle for fixation of mnimmwages t hat shoul d
ordinarily be adopted was laid down by this Court in the
case of French Motor Car Co. Limted. v. Workmen(1l) where it
was held :-

"It is now well-settled that the principle of

i ndustry-cumregion has to be applied by an

I ndustrial Court, when it proceeds to consider

guesti ons like wage structure, dear ness
al | owance and simlar condi tions of
servi ce. In appl ying t hat principl e,

i ndustrial courts have to conpare wage scales
prevailing in sinular concerns in the region
with which it is dealing, —and general |l y
speaking simlar concerns would be ‘those in
the same |ine of business-as the concern wth
respect to which the dispute is under
consi deration. Further, even in the sane |ine
of business, it would not be proper to conpare
(for exanple) a small struggling concern wth
a large flourishing concern.™
The Tribunal, in giving its decision, kept this principle in
view, but came to the finding of fact that there were no
other concerns in the sane |ine of business as the ~ Conpany
in the region which could be conpared with the Conpany. The
Tri bunal found that there are only two other paper mlls in
the region. They are Titaghur Paper MII No. 3 situated at
Chaudwar, and the J.K Paper MIls at Rayagada. The
Tribunal found that the Conmpany is an ~old ~established
busi ness carrying on manufacture of paper ona very |large
scal e. The Titaghur Paper MII No. 3 started production
only in April, 1960, while the J.K Paper MIls at Rayagada
started production in 1961-62. These two Paper MIIls  were,
therefore, both of very recent origin conpared wth the
Conpany. The strength of their |abour-force and the annua
production were also very nueh | ower. Even the profits
earned were nuch smaller. On these facts, the Tribunal held
that it would not be proper to conpare the wage structure
for these Paper MIls with that of the Conpany. TIffs is a
finding of fact recorded by the Tribunal and nothing has
been shown by | earned counsel for the Company which would

i nduce us to interfere with this finding of fact. In fact,
| earned counsel was unable to urge that this finding of fact
suffered from any error at all. On this finding, it is

clear that the region-cure-industry principle laid down in
the ease of French Motor Car Co. Ltd. (1) could not have
been applied by the Tribunal when fixing the wages in the
Conmpany.

(1) [1963] Supp. 2 S.C.R 16.
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670

This Court in the same case of the French Motor Car Co. (X)
further indicated what principles should be adopted in such
a situation where there is no concern in the sane industry
in the region conparable with the concern in which wages
have to be fixed. That situation was envi saged as occurring
whenever the particular concern in question happens to be
al ready paying the; highest wages in its particular line of

busi ness. It was held that such a case:
"there should be greater enphasis on the
regi on part of t he i ndustry-cumregi on

principle, though it would be the duty of the
i ndustrial " court to see that for purposes of
conpari son such other industries in the region
are taken into account as are as nearly
simlar to the concern before it as possible.
Though, therefore, in a case wher e a
particular concern is already paying the
hi ghest wages in.its own |line of business, the

i ndustri al courts would be justified in
I'ooking at ~wages paid in that region in
other |ines of business, it should take care

to seethat the concerns fromother |lines of
busi ness taken into account are such as are as
nearly simlar as possible, tothe line of
busi ness carried on by the concern before it.
It should also take care to see that such
concerns are not so disproportionately |arge
as to afford no proper basis for conparison.”
In the light of these views which were brought to the notice
of the Tribunal, the Tribunal proceeded to consider the
m ni mum wages paid by three Collieries, Oient Colliery, |be
Colliery and Hingiri Ranpur Colliery, the Rourkela Stee
Plant, the Cenent Factory at Rajgangpur and the Indian
Al um num Conpany, Hirakud which the Tribunal found were
situated not very far away from the place where the Conpany
had its factory. The Tribunal (nentioned that, according
to the Coal Award, the minimumwage in the Collieries at the
then existing Price Index was Rs. 93-7-0; in the /Cenent
Factory Rs. 96.88; in the Steel Plant Rs. 95.00 and in the
Al umi ni um Conpany Rs. 97.84 nP. The Tribunal then also took
into account the m ni mrum wages bei ng paid by other Paper
MIls situated outside the region and thereafter
recorded its own decision in the followi ng words :---
"The conclusion that flows fromthese figures
is that the |owest paid worker in the Paper
M1l at Brajrajnagar gets nore than what is
paid as mininumwage in the other two Paper
MIls of Oissa, but it is less than what is
paid to the | owest paid worker in sone of the
Paper MIlls outside the State. In ot her
i ndustries, which are conparatively close to
the paper industry at
(1) [1963] Supp. 2 S.C.R 16.
671
Braj raj nagar, the mnimum wage is above Rs. 90
in almost all the cases.™
On the basis of this finding of fact, the Tribunal held
that, if the mnimmwage in the Conmpany is to be fixed nore
on the basis of the mninum wage prevailing in other
industries in that region which, inits opinion, would be
appropriate wunder the circunstances of the case, then, a
revision was really necessary. W think that the criticism
of learned counsel for the workmen that the Tribuna
conmitted an error at this stage in nerely holding that the
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facts found by it justified a revision and in not proceedi ng
to fix mninumwages on the basis of the other industries in
the region, is fully justified. It is to be noted that
there is no nention in the award of the Tribunal that the
Conpany at any stage put forward the case that t he
Collieries, the Steel Plant, the Cement Factory, and the
Al um njure Conpany were concerns which were not conparable
with the Conpany. In fact, in the course of argunents
before us, we asked | earned counsel for the Conpany to point
out whether such a plea was taken at any stage by the
Conpany and whether evidence was led to show that these

concerns were not conparable with the Conpany. Lear ned
counsel had to admt that no specific plea was taken by the
Conpany in this behalf and at |east no evidence at all was

led to show that these concerns are not conparable with the
Conpany. The workmen in their witten statement had relied
on the wage structure in these concerns obviously on the
basis that they were conparable. Since the Conpany never
took the plea that they were not conparable, no occasion
arose for the workmen to gi ve evidence of the concerns being
conpar abl e. I'n fact, the Tribunal ‘al so accepted them as
being conparable 'and that is why, in its conclusion, the
Tri bunal held that, in its opinion, it wuld be appropriate
under the circunstances of the case to fix the mninmum wage
in the Conpany on/'the basis of the m nimumwage prevailing
in other industries in that region. By  the expression
"ot her industries in the region"  the Tri bunal was
obviously referring to these concerns. Having cone to this
view, it is clear that, to give full effect to the principle
| aid down by this Court the case of French Mdtor Car Co.(1),
the Tribunal should have proceeded to fix the mninmum wage
in the Conpany on the basis of the average mnimum wage
prevailing in these concerns. W have already quoted the
figures of the ninimumwage prevailing these concerns. On
their basis, it appears to usthat “there wll be ful
justification for fixing the m nimumwage in the Conpany at
Rs. 95 per mensum which is about 'the average of the ‘wages
prevailing in all those concerns. In this connection, we
nmay take notice of the fact that, in the witten statenent
of the workmen, the nminimum wages prevailing in these
concerns were

(1) [1963] Supp. 2 S.C.R 16.

672

shown at figures |ower than those nentioned by the Tribunal
but it appears that those |ower figures were given, because
the, wages nentioned in the witten statenent were based on
a lower Price Index. The Tribunal considered the m nimnmm
wages in these concerns on the basis of the prevailing
Price-1ndex of 441 a' Sanbal pur taking 100 as  the  basic
Price Index for the year 1939 Even when fixing the mni num
wage ,for the Conpany on the basis of the alternative
cal cul ati on made by the Tribunal, the Tribunal has proceeded
on the assunption that the m nimum wage is being fixed for
the Price Index No. 441 prevailing at the time of the award
taking 100 as the basic index for the year 1939 In these
ci rcunst ances, we think that the m ni mumwage in the Conpany
shoul d have been fixed by the Tribunal nensera, follow ng the
principle laid down by this Court in the case of French
Motor Car Co.(1). The Tribunal should not have proceeded
to meke the alternative cal culation on sone other basis so
as to arrive at a lower figure of Rs. 73 p.m as the wage
covering the basic wage and the dearness allowance, in
addition to Rs. 11 p.to. payable as production bonus.
Learned counsel for the Conpany urged before us that the
principle of fixation of wages on the basis of Conparison in
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the region laid down in the French Motor Car Co.’s case(l)
is not rigidand, it is not. necessary that the nmininum
wage. in the Conpany must be fixed at the average |evel of
"wages in the other conparabl e industries in the region

According to him note shoul d be taken of the fact that,
at least ..in the paper industry in this. area, the other
concerns are paying nmuch | ower wages. This point has to be
"rejected straightaway in view of the finding that. those
concerns are very snmall and not conparable with the
Conpany. It was also urged that, in fixing the m ninmm
wage, the wages payable-in the-paper industry in other

parts of the country. should also be kept in view - W do.

not think that such a consideration should be taken. into
account. when applying the principle of fixing the m ninmm
wage primarily on the basis of conpari son. between.

different industries. in the sane region. Finally, it was
argued that other anenities being-provided by the Conpany
shoul d -al so be taken into account. when -fixing the m nimm
wage. ' In'this case, however, there is nothing to show that
the Conmpany is providing any such anenities which are
different- from the anenities that are being provided by
those concerns in the regi on-which. are being.conpared with
the Conpany for the purpose of fixation of the m nimum wage
Consequent |y, we do not think that there is any
justification for departing fromthe figure of Rs.95 which
is the average m ni num wage payabl e by those industries

(1) [1963] Supp. 2 S.C.R 16.

673

We may, at this stage, take notice of the fact that, in con-
sidering the question of mninumwage, the Tribunal had in
view the total wage packet to be received by each workman
and, in the opinion of the Tribunal, it consisted of three
el ements. These el enents are basic wage, dearness allowance
and production bonus. The Tribunal , in its award, held that
the mnimumwage in so far as it consists of basic wage and
dearness allowance,, should be fixed at Rs. 73 and there
shoul d be paid, in addition, production bonus to the extent
of Rs. 11 in each case. Thus, " the total mninum wage
packet which a worknman should be entitled to receive was
fixed by the Tribunal at Rs. 84. It is for this figure of
Rs. 84 that we think the Tribunal should have substituted
the figure of Rs. 95. Fromthe facts noted in the Award or
appearing on the record, it appears that production ~bonus,

in addition to the mnimumwage, is payable in the case  of
Al um ni um Conpany, Hirakud; but there does not appear to be
any, production bonus payable in the three Collieties, in
the Steel Plant and in the Cenent Factory. |In the mjority
of the industries, which are being conpared w th the Conpany
in the region, consequently, the mnimumwage is the tota

wage packet receivable by the worknman and there is no /extra
anmount received as production bonus. There is—-only an
exception in the case of Indian A uminium Conpany. That
particul ar Conpany, it appears, has sone special features
which have been brought out in the evidence of the
Managenent’s witness, B.B. Panda. He has stated that t he
Al um hium Factory at Hrakud carries on its work wth the
hel p of highly automatic nachines and is’ suppl i ed
electricity by the Governnent at subsidised rates. The
nature of work is such that the total nunber of worknen
enpl oyed does not exceed 125 which is a very small nunber as
conpared” with the nunber of worknen enployed by the

Conpany. It is clear that, in the Alumnium Factory, the
nunber of worknen, who have to be paid production bonus is
very small and al nost insignificant as conmpared wth the

nunber in the Conpany 'In these circumstances, it would be
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nore appropriate to conpare the total wage packet of the
Conpany with the wage packet received by the worknmen of
other industries in the region, viz., the three Collieries,
the Rourkela Steel Plant, and the Cenent Factory at
Raj gangour. Conparing with them there is justification for
fixing the total wage packet of the worknmen in the Conpany
"at Rs. 95 which would include production bonus. So far as
annual profit bonus is concerned, it is payable in the
Conpany also as in those other concerns. Consequently, in
varying the award of the Tribunal we would direct that the
"total m ni mum wage packet of a workman in the Conpany shal
be-fixed ,at Rs. 95 consisting of’ the three elenments of
basi ¢ wage; dearness al |l owance and producti on bonus.

The break-up of this wage into the three 'elenents is of
sone inportance in thi's case because of the principle on
whi ch the

674

profit ~bonus is paid by tiffs Conpany. The profit bonus
that is paidis three nonths’ basic wage and does not take
i nto account the dearness al lowance and the production bonus
el ements of the total wage. The Conpany has always treated
the total wage of a workman-as consisting of these three
elements in the proportion of 3:3: 1. On behalf of the
wor kmren, it was -urged before the Tribunal that the
proportion should/'be 3: 1: 1, so that the production bonus
and the dearness allowance would both be equal and 1/3rd of
the basic wage. This plea of the workmen was rejected by
the Tribunal primarily on the ground that the other break-up
urged on behalf of the Conpany was the break-up which had
been accepted by mutual consent between the worknmen and the
Conpany in an earlier settlenent which had been arrived at
in the year 1959. W are unable to hold that the  Tribuna
commtted any error in arriving at this decision and,
consequently, the total m ni mumwage fixed by us must. also
be deemed to have the same break-up. As a result, it ‘would
have to be held that the total m ninumwage of Rs. 95 w |
consist of Rs. 41 as basic wage, Rs. 41 as /dearness
al  owance and Rs. 13 as production bonus.

In connection with the fixation of mni numwage, one’  point
vehemently argued by |earned counsel for the workmen was
that at |east the dearness allowance el ement of ~the wage
shoul d have been nmade variable with the Price Index, so-that
the |abour could automatically be conpensated for further
rise in the cost of living subsequent to the naking of the
awar d. Lear ned counsel was, however, unable to-showto us
that this Court or any other Tribunal has ever |aid down the
principle that, where the dearness all owance forns a part of
the consol i dated wage fixed, there should be such Iinking so
as to bring in continuous variation of the wage, depending

on the wvariationinthe Price Index. It appears to us
t hat an Industrial Tribunal has the di scretion, in
appropriate cases, of naking a direction I|inking the

dearness allowance elenment of a wage to the Price ' Index;
but, at the sane tine, the Tribunal is entitled to choose
the alternative course of fixing the wage at the prevailing
Price |Index and |leaving the | abour to raise a fresh demand
and, if necessary, a fresh industrial dispute for further
rise in wages, in case there is marked variation in the
Price Index and the wage fixed in the award becomes out-
dated. Reference in this connection may be made to the
decision of this Court in Hydro (Engineers) Pvt. Ltd. V.
The Wor knmen, (x) where also the Court did not hold that it
was compul sory to link mininmmwage with the cost of [|iving
i ndex and only envisaged that such [inking may be
perm ssi bl e by holding that :-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 12

"It is thus clear that the concept of mininum
wage, does take in the factor of t he
prevailing cost of essen-

(1) [1969] 1 S.C R 156.

675
tial comodities whenever such mni mumwage is
to be fixed. The idea of fixing such wage in
the light of cost of living at a particular
juncture of tinme and of neutralising the
rising prices of essential comodities by
linking up scales of mninmmwages wth the

cost of living index cannot, therefore, be
said to bealien to the concept of a mininum
wage. "

In the present case, the Tribunal chose the course of
leaving it to the workmen to ask for increase in mininum
wage on any further rise’in Price Index and did not consider
it advisable to'link the wages with it. 1In fact, from the
Award, it appears that, so far as the Tribunal was
concerned, ~the worknen did not press for such linking when
the award was being given. Consequently, we are unable to
hol d that the Tribunal has committed any error and that, in
this respect, any interference by us is called for.

The only 'other point argued before us in respect of wages
by |earned counsel was that casual workers should al so be
pai d m ni mum wages on the sanme basis as the pernanent
wor kers for whom the m ni num wage was fixed by the Tribuna

which is being varied by us by increasing it to a total wage
packet of Rs. 95. It appears that the Tribunal did not
accept this demand primarily -on the ground that the
di stinction between casual wrkers and  the per manent
wor kers was recogni sed by both the parties in'the agreenent
of 1959. It may be noticed that, by the very nature of
enpl oyment being casual, it can be presuned that a casua

worker is on a |lower footing and cannot expect the sane
wagesas a permanent enployee.. Therefore, the decision by
the Tribunal not to equate the(casual workers wth the
per manent enpl oyees. cannot be held to be incorrect and nust
be uphel d.

The Tribunal had directed that the increase of Rs. 12 p.m

in the total mnimum wage packet allowed by it will enure to
the benefit of the | owest paid femal e, badli and pernmanent
dai | yr at ed wor kers al so. This principle wll remain
effective with the nodification that these workers will ~ be

entitled to the increase of Rs. 23 p.m substituted by us
for the increase of Rs. 12 allowed by the Tribunal

Learned counsel appearing for the Conpany drew our attention
to the fact that the revised wages are payable with effect
from 13th Decenber, 1962 and, by this time, a period of '5to
6 vyears has el apsed, so that the Conpany will have to pay
arrears of wages for this long period. It was urged that
this would cast a very heavy burden on the Conpany. W do
not think that this reason advanced on behal f of the Conpany
will justify our making a direction that the increase in
wages should be effective from sone |ater date. The
previous agreenent of 1959 was binding only up to 12th
Decenber, 1962 and we think that the Tribuna

213 Sup.C.1./68--12
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was right in directing that the revised wages nust take
effect from 13th Decenber, 1962. Even though arrears will
have to be paid for about 6 years, it has to be kept in view
that, since then, there has been a very considerable rise in
the Price index and the | abour has not so far raised a fresh
di spute for a further revision of wages over and above the
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wages fixed by the Tribunal which are being now refixed by
us. In all these circumstances, we think that the revised
wages shoul d take effect from 13th Decenber, 1962.

The only other dispute raised in this appeal related to the
bonus for the vyear 1962-63. Initially, the worknen had
chall enged the decision of the Tribunal wth regard to,
bonus for all five years from 1959-60 to 1963-64, but, in
the course. of argunments at the last stage before us,
| earned counsel for the workmen confined his argunments to
the bonus for the year 1962-63 only. The main point urged by
| earned counsel was that, in giving the decision with regard
to bonus for this year, the Tribunal commtted the error of
not maki ng cal cul ati on of surplus available on the basis of
the Full Bench Formula approved by this Court in the case of
The Associated Cenent Conpanies Ltd., Dwarka Cenent Works,
Dwarka v. Its Wrknmen and Another.(x) The Company is paying
profit bonus equivalent to three nonths’ basic wage of each
wor kman. The demand nmde by the worknen was for bonus
equi val ent to six nonths’ wages, and the argunent was that,
if the Tribunal had worked out the surplus available on the
correct basis, that surplus would have certainly justified
grant of profit bonus at the rate of six nonths' wages.

This argument fails, because it appears to us that the
demand, as put forward before the Tribunal for bonus
equi valent to six nonths’ wages, was, in fact, never made by
the worknmen on the basis that the surplus cal cul ated under
the Full Bench Forrmula would justify bonus being granted at
that rate. The 'tribunal, in this connection, has quoted
the pleading of the worknmen in their witten statenent
before it. The pleading nakes it clear that the claim for
six nonths’ wages was not based on the Full Bench  Forml a,
but on the ground that certain clerical staff was being paid
bonus which, in effect, ambunted to about six nonths’ basic
wages, because the bonus was calculated;in their case by
taking into account the consolidated wages, i ncliudi ng
dearness allowance, while in the case of the worknen, the
dearness al |l owance el ement of the wages was being ignored
and bonus was cal cul ated only by taking into account / basic
wages. We agree with this interpretation of the pleadings
of the worknmen. Further, there is one very significant
circunmstance, viz. that this dispute was raised by the
wor kmen " before the expiry of the year 1962-63. Initially,
there was an attenpt that the dispute be referred to the
I ndustri al

(1)[1959] S.C.R 925.
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Tri bunal under s. 10(2) of the Act on the basis of an agreed
enuneration of subjects of dispute drawn up by the workmen
and the Conpany together. That reference under s. 10(2) of
the Act, however, failed due to some technical defect. The
reference was ultimtely nade by the Governnment “under s.
10(1) of the Act, but it was nmade in the same formin | which
the parties had agreed to. refer it. The reference was made
by the Government on the 4th Cctober, 1962. At that tine,
the year 1962-63 was still running and the accounts for that
year could not possibly have been cl osed and nade avail abl e.
The bal ance-sheet and the profit and | oss. account of that
year could only be prepared after the closure of the year on
31st March, 1963. |In fact, the reference included a dispute
even for the year 1963-64 which year had not even started
runni ng. On the face of it, at the tine of the reference,
there could be no question of applying t he Full  Bench
Formula for calculation of surplus, because there were no
conpl eted accounts for the two years 1962-63 and 1963-64.
This circunstance nakes it clear that the claimfor higher
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bonus could not, at the tinme of reference, have been based
on the availability of surplus according to the Full Bench
Formula. The Tribunal was, therefore, quite correct in not
trying to work out the surplus according to the Full Bench
Formula and in awarding bonus on that basis. In this
connection, |earned counsel for the worknmen urged that, at

| east by the time when the Award was given, the conpleted
accounts for the year 1962-63 were available; but it seens
to us that this circunstance is of no assistance. The award
had to cover the year 1963-64 al so and at |east for that
year the accounts could not possibly have been conpl eted, as
that year was still running when the award was given by the
Tribunal on the 11 th January, 1964. Further, the Tribuna
was expected to decide the dispute only as referred to it
and, at the tine of reference at |east, there was not and
there coul d possibly not be a claimfor higher bonus on the
basi s of the application of the Full Bench Formul a.

The claimwas, in fact, based on the circunstances t hat,
according’ to the ~workmen, the bonus in their case was
bei ng cal'cul'ated as equivalent to three nonths’ basic wages,
whil e, the case of sone clerical staff, the calculation was
made on the basis of their consolidated wages consisting of
basic wages and dearness  all owance. The argunent is
i ncorrect. In the case of even the |lowest paid clerica
staff, to whom dearness allowance is separately payable, the
bonus is only calculated on the basis of basic wages, and
the dearness allowance is ignored. There is sone clerica

staff which does not get any dearness all owance at all and
it is only in those cases. that the bonus is worked out on
the basis of the total wages paid. In such cases, the
calculation is still on the basis of basic wage, because it

cannot be assuned that their wage is a consolidated wage
consisting of the two

678
elements of basic wage and dearness allowance ['unped
together. |In fact, the principle which is being applied is

the sinple one of calculating the bonus payable at the rate
of three nonths' basic wage in each case and in no case is
the dearness allowance taken into account. There is,
therefore, no discrimnation or inequality as urged on
behal f of the workmen.

Finally it was urged that even the casual and badli workers
should be allowed bonus on the sane basis as the pernmanent
wor ker s. The Tribunal rejected this demand on the ground

that, under the Agreenent of 1959, the worknen and the
Conpany had agreed specifically to exclude these cl asses of
wor ker s in regard to paynent of bonus. W are unable to
hold that the Tribunal commtted any error of law, requiring
interference by us, in basing its decision on the principle
contained in the earlier Agreement of the parties and in
holding that there was no justification to introduce a new
el ement of paynent of bonus to casual and badli workers at
this stage. The claimin this respect also fails.

As aresult, the appeal is only partly allowed inasmuch  as
the mnimum wage fixed by the Tribunal in the Award is
carried as indicated by us above. The rest of the Award of
the Tribunal is upheld. Since, in this appeal, t he
principal dispute related to the fixation of nininmmwage of
the worknen and we are allowing the appeal of the workmen in

that respect, we direct that the workmen will be entitled
to their costs of this appeal fromthe Conpany.

V.P.S. Appeal all owed in
part.
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