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CASE NO. :
Appeal (civil) 1817 of 2008

PETI TI ONER
State of Haryana

RESPONDENT:
Ms Santel India Ltd

DATE OF JUDGVENT: 07/03/2008

BENCH
S.H Kapadia & B. Sudershan Reddy

JUDGVENT:
JUDGVENT

ORDER

ClVIL APPEAL NO 1817 OF 2008
(Arising out of SLP(C) No. 6197 /2008 @ CC 2494/ 08)

Del ay condoned.
Leave granted.

A short point which arises for determination in this civil appeal is:
whet her the respondent herein was entitled to addition of Colour Mnitors in
eligibility certificate dated 23.2.1995 entitling.it to sales tax exenption
under rule 28A of Haryana General Sales Tax Rul es, 1975 (for short, "1975
Rul es") for the manufacture of nonochrone nonitors and black and white
TV sets? In other words, whether the respondent was entitled to claim
addition of a newitem (colour nonitor) in the eligibility certificate given to
it, which certificate was restricted to the nmanufacture of monochrone
nmoni tors and bl ack and white TV sets.

On 23.2.1995, the respondent was granted "eligibility certificate"
entitling it to avail of sales tax exenption under rule 28A of 1975 Rules to
the extent of Rs. 276.95 | akhs for a period of 7 years conmencing from
23.2.1995 to 22.2.2002 for the manufacture of nonochrone nonitors and
bl ack and white TV sets alone. In other words, the saideligibility certificate
did not cover colour nonitors. At that tinme, the capital investrment of the
conpany was Rs. 55.39 |akhs. On 13.3.1996, the respondent submitted an
application claimng tax benefit for an investnent of Rs. 26.74 lakhs nade
for diversification of extending the unit to manufacture "col our nmonitor".
The said application was all owed. Respondent was granted a new eligibility
certificate on 15.9.1997 entitling it to avail the benefit of exenmption from
sales tax to the extent of Rs. 122.85 | akhs for the period comrencing from
15.12.1995 to 14.12.2001.

On 1.2.1998, however, the respondent submitted an application
requesting for insertion of "colour nonitor” in the earlier eligibility
certificate dated 23.2.1995. By order dated 11.10.1999 the conpetent
authority rejected the application on the ground that there was no provision
under rule 28A authorizing such addition in the eligibility certificate already
grant ed.

Suffice it to state that the decision of the competent authority dated
11.10.1999 ultimately came to be chall enged before Haryana Tax Tri bunal
By its order dated 30.11.2005, the Tribunal accepted the appeal inter alia on
the ground that a liberal approach needs to be taken while interpreting the
said rul e 28A and, accordingly, directed the Departnent (appellant herein) to
add "colour nonitor" to the eligibility certificate dated 23.2.1995. The
deci sion of the Tribunal has been affirmed by the H gh Court by inpugned
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j udgrment dated 9.7.2007 in CAP No. 9764/ 07.

At the outset, we quote hereinbelow sub-rule (2)(d) of rule 28A of the
1975 Rul es, which reads as under

"Expansi on/ di versification of industrial unit neans a
capacity set up or installed during the operative period
whi ch creates additional productions/nanufacturing
facilities for manufacture of the sanme product/product as
of the existing unit (expansion) or different products
(diversification) at the same or new | ocation; and

(i) in which the additional fixed capital investnent
nmade during the operative period exceeds 25% of

the fixed capital investnent of the existing unit;

and

(ii) which results-into increase in annual production by
25% of 'the installed capacity of the existing unit in
case of expansion."

In this case, the Hi gh Court was concerned with interpretation of the
above rule. It was not concerned with interpretation of a notification. Be that
as it may, it is well settled, that, in a matter of exenption the
rule/notification i's required to be interpreted strictly. The question raised by
the Departnment before the High Court was that the above rule confines the
certificate of eligibility to the manufacture of the same product. Before the
H gh Court inter alia it was contended that expansion/diversification of
industrial unit neant creation of additional manufacturing facility for the
manuf acture of the same product (nonochrone nonitors). That, there was
no scope for addition of colour nmonitor in existing eligibility certificate
dat ed 23.2.1995, which was granted only in respect of nanufacture of
nonochronme nmonitors. Further, according to the Departnent, under sub-rule
(4)(a), different scales of tax benefit and different duration of exenption
peri od have been provided for new industrial units and units undertaking
expansi on/ di versification. Therefore, according to the Departnent, there was
no question of liberal interpretation of rule 28A.

According to the respondent herein, colour nmonitor was an inproved
version of nonochronme nonitor and, therefore, it was entitled to the
nodi fication of eligibility certificate dated 23.2.1995. It was further urged
on behalf of the respondent that, with the inproved technol ogy, libera
interpretation of the rule was warranted.

In this case we find that, while deciding the wit petition filed by the
Department, the above rul e has not been analysed by the H gh Court. No
reason has been given by the High Court in its inpugned judgnent as to
what wei ght age shoul d be given to the words used in the above rule,
particularly, the expression "for manufacture of the same product”.
Simlarly, the H gh Court has failed to consider the effect of a cap/ceiling
bei ng put on the capital investment which, in the present case, stood at Rs.
276.95 lakhs vide eligibility certificate dated 23.2.1995. Sinilarly, the High
Court has not discussed the scope of sub-rule (4)(a) which provides for
different scales of tax benefit and different duration of exenption period. In
this case, the High Court has primarily proceeded to disniss the
Departnment’s writ petition on the ground that it had already i ssued nodified
eligibility certificate in terms of the directions given by the Tribunal
Secondly, the Hi gh Court has proceeded on the basis of its earlier judgnent
in the case of State of Haryana v. Bharti Teletech Ltd., Gurgaon in
CWP NO. 11884/ 03.

In our view, the High Court had erred in relying upon the fact that
nodified eligibility certificate stood granted as it was granted pursuant to the
i mpugned judgment of the Tribunal. Sinmilarly, the H gh Court has relied
upon its earlier judgnent in Bharti Teletech Ltd. (supra) in which the wit
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petition filed by the Departnent stood di sm ssed on the ground of |aches.
Therefore, in our view, both the above circunstances were irrelevant. As
stated above, H gh Court shoul d have considered the matter on interpretation
of rule 28A of 1975 Rules. It has not considered the said rule. It has not
consi dered the above argunents.

For the aforestated reasons, we set aside the inpugned judgrment dated
9.7.2007 dism ssing the Departnent’s CWP No. 9764/07 and, consequently,
we remit the matter to the High Court for fresh consideration in accordance
with [aw. Accordingly, we direct restoration of CAP No. 9764/07 on to the
file of the Hi gh Court.

Accordingly, the Departnent’s civil appeal stands allowed with no
order as to costs.




