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CASE NO. :
Appeal (civil) 1595 of 2005

PETI TI ONER
Gayatri Devi & Os.

RESPONDENT:
Shashi Pal Singh

DATE OF JUDGVENT: 09/03/2005

BENCH
D. M Dharmadhi kari & B. N.  Srikrishna

JUDGVENT:
JUDGMENT

(Arising out of S.L:/P.(C) No. 8962 of 2004)

Sri krishna, J.

Leave granted.

Thi s appeal denonstrates how a deterni ned and di shonest
[itigant can interninably drag on litigation to frustrate the results of a
judicial determination in favour of the other side.

A property bearing No. 202 B Arjun Nagar, Safdarjung Encl ave
in New Del hi was purchased by the first appellant and her husband
late R'S. Gupta under two sal e deeds dated 1.5.1970 and 2.5.1974.
On 1.11.1987 the appellant comm tted perhaps the gravest bl under of
her life of letting out the suit property to the respondent-tenant at a
nmonthly rent of Rs.1300/-, which subsequently cane to be increased
to Rs.1500/- w.e.f. 1.1.1990.  The tenancy was for residential purpose.
The appellant filed a petition for eviction of the respondent by
i nvoki ng section 14(1)(e) of the Delhi Rent Control Act (hereinafter
referred to as 'DRC Act’). This petition was filed by late R S. CQupta,
husband of the appellant No.1 before us, who was al so a co-petitioner
in the said eviction petition. The ground put forward in the eviction
petition was that the famly of the appellant had expanded and there
was bona fide requirenent for personal use. This eviction petition was
contested by the respondent who rai sed several grounds. To start
with, the respondent raised a prelimnary objection that there existed
no rel ationship of landlord and tenant between the appellant no.1 and
hinself. He also denied that the appellant no.1 was the owner of 'the
suit property. Curiously, however, he did not deny the paynent of rent
to the 1st appellant through her husband. The eviction petition no. E-
223/ 94 was tried and all owed by the court of Additional Rent
Controller. On the basis of the evidence recorded before himthe
Addi ti onal Rent Controller specifically found that it was established
that the appellants who were the owners/landlord in respect of the suit
prem ses. He al so exam ned the case put forward on behal f of the
appel lants on nerits and held that all the essential ingredients for
evi ction under section 14(1)(e) of the DRC Act had been proved. By
his judgnent dated 1.8.1998, a decree for eviction was nmade.
The respondent chall enged the decree for possession by his
revi sion petition under section 25 of the DRC Act before the High
Court vide CR No.1017/98. The | earned single judge by his judgnent
dated 4.5.1999 dism ssed the revision petition specifically upholding
the findings of the court below that the present appellant no.1 was the
owner in respect of suit property and that there was no force in the
argunents that there was no rel ationship of |andlord and tenant as
bet ween the present appellant no.1 and the present respondent. The
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Hi gh Court al so accepted the finding on the nerits that the grounds
for eviction had been nmade out. The respondent noved a specia

| eave petition before this Court, S.L.P.(C No.7234/99, challenging
the judgnent of the High Court. This special |eave petition was
summarily dismssed by this Court on 21.6.1999.

Despite his failure in all courts, the respondent did not hand

over possession. The appellant filed an execution petition on
11.8.1999 for execution of the decree for possession. The respondent
rai sed all kinds of frivolous objections including the objection that
DRC Act was not applicable to the area in question; that the sale deed
under which the first appellant clained the ownership was a

fraudul ent docunment and coul d not be nade the basis of eviction

order; that the identity of the suit prem ses was different and that there
was no relationship of landl ord and tenant between them All these

obj ections were carefully evaluated by the executing court which took
the view that all of them had been the subject matters of the tria

bef ore the decree was nade that it was not open to the executing
court to re-open questions settled before the decree was granted. The
court also rejected the plea of fraud as no such plea had been raised
during the trial. |In thisviewof the matter the executing court
overrul ed the objections raised in the execution proceedi ngs.

The respondent moved an appeal before the appellate court

vide RCA No. 658 of 1999. The Rent Control Tribunal which

heard the appeal di'sm ssed the appeal in /limne on 27.10.99.

The revision petition noved before the H gh Court of Delhi,

agai nst the judgnment of the Rent Controller -was dismnssed as

wi t hdrawn on 9. 5. 2000.

The respondent then filed a civil suit No. 167 of 1999 before

the G vil Judge Del hi alleging that the decree for eviction had been
obt ai ned by playing fraud on the court. An application under Order
XXXIX Rule 1 & 2 of the Code of Civil Procedure for interimrelief

was al so noved in the said suit. The Cvil Judge cane to the
conclusion that the plaintiff-present respondent had failed to nmake out
a prima facie case and also failed to satisfy any of the requirenents
for grant of an injunction. Thus, he dism ssed the application noved
for interiminjunction under Order XXXIX Rule 1 and '2 of the C. P.C

An appeal by the respondent, MCA No.5/2000, against this order was

di smissed by the Senior Civil Judge, on 12.1.2000. The order of the
appel | ate court was chall enged by Revision No.CR 73 of 2000 before

the High Court of Delhi. The said Revision application was al so

di smssed in |limne on January 20, 2000.

The respondent then noved an application for review of the

order dated 20.12.1999 before the Cvil Judge at Del hi. The court
finding no substance in the application rejectedthe sane.

Havi ng found no leg to stand upon in any court of |aw the

respondent filed a second objection petition in the execution
proceedings reiterating the very sanme objections as raised before, with
the additional ground that there was fraud. This application was al so
di sm ssed as being frivolous with inposition of cost of Rs.1000/- on
the respondent.

The respondent then noved a revision petition CRP 1193/2000

before the H gh Court in which the inpugned order dated February

23, 2004 was made by the H gh Court taking the view that, if

execution of the eviction decree was allowed, it would render the suit
filed by the respondent infructuous, particularly when the respondent
had acted on the "direction and advice of the executing court" to file a
civil suit. It is this order which is inmpugned in the present appeal
The history of this litigation shows nothing but cussedness and

| ack of bona fides on the part of the respondent. Apart fromhis
tenacity and determination to prevent the appellants from enjoying the
fruits of the decree, there appears to be nothi ng cormendable in the
case. Even before us the sane argunents of fraud, and that the
appel l ants were not legally owners of the suit property, were pleaded.
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In the first place, it appears to us that the revision petition
before the H gh Court was wholly inconpetent in view of the

amended provision of section 115 of the CPC. The Revision Petition
was entertained at a stage of an interlocutory proceedings. As laid
down by this Court in Shiv Shakti Coop. Housing Society v. Swar aj]
Devel opers , an order interimin nature or which does not finally
decide the lis, cannot be challenged by way of a revision under section
115 of the CPC

I n Ravi nder Kaur v. Ashok Kumar and anot her atwo

Judge Bench of this Court observed:

"Courts of |aw should be careful enough to see

through such diabolical plans of the judgment-debtors to

deny the decree-holders the fruits of the decree obtained by

them These type of errors on the part of the judicia

forums only encourage frivol ous and cant ankerous

litigations causing law s delay and bringi ng bad name to

the judicial system"

I'n our view these observations aptly apply to the case before us.

The | earned counsel for the respondent relied upon the judgment of

this Court in S. P. Chengal varaya Nai du v Jagannath and United

India I nsurance Co. Ltd. V. Rajendra Singh and others to

contend that there was a fraud played upon the court and the fraud
unravel s everyt hi ng. As a general proposition, the propositionis
right. But fraud nust necessarily be pleaded and proved. |In the entire
history of litigation nothing was pl eaded, much | ess proved, as fraud.
We cannot countenance the plea of fraud without any basis.

In the result, we are of ‘the view that the H gh Court grossly
erred in entertaining the revision petition and granting relief which
was unjustified both inlaw and on facts. ~The inpugned judgnent of
the H gh Court is quashed and set aside.

Consi dering that the respondent has deliberately delayed the
execution, the executing court shall dispose of the execution
proceedi ngs wi th utnost dispatch:

In our view, the conduct of the respondent deserves
condemati on which we indicate by inmposition of exenplary costs of
Rs. 20, 000/ - on the respondent.




