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1. Leave granted.

2. The issue which arises for our consideration in these appeals relates to
determ nation of situs of the Hi gh Court in which appeals would |ie under
Section 35@ 1) of the Central Excise Act.

3. Appel | ant herein carries on business at Lucknow. It was assessed at

the said place. The nmatter, however, ultinmately canme up before Centra

Exci se and Service Tax Appellate Tribunal (‘CESTAT), New Del hi in

Appeal No. E/2792/02-NBC. The said Tribunal exercises jurisdiction in

respect of cases arising within the territorial limts of the State of Utar
Pradesh, National Capital Territory of Delhi and the State of Mharashtra.
4, Having regard to the situs of the Tribunal, 'an appeal in terns of

Section 35G of the Central Excise Act, 1944 was f|Ied before the Del hi Hi gh
Court. A Division Bench of the said Cburt relying on'or on the basis of an
earlier Division Bench judgment in Bormbay Snuff Pvt. Ltd. Vs. Union of

I ndia 2006 (194) ELT 264 opined that it had no territorial jurisdiction in the
matter.

5. M. C. Hari Shankar, |earned counsel appearing on behal f of the
appel l ant woul d submit that despite the fact that sub-section (9) of Section
35G of the Act was brought to the notice of-the H gh Court, the court

refused to consider the effect thereof in determning the question of its
jurisdiction. Had the said provision been taken into consideration for
determ nation of the issue, it was possible to hold that its decision in
Bonbay Snuff (supra) had been rendered per incurium Referring to the

devel opnent of | aw governing the field, by reason of the amendnent carried
out by Parliament in the said Act as also other pari materia statutes, ‘the

| earned counsel would submit that the High Court was wong in arriving at

the sai d concl usi on.

6. M. G E. Vahanvati, |learned Solicitor Ceneral of India, on the other
hand, would submt that the term’cause of action’ applicable in relation to a
suit or a wit petition before the H gh Court having regard to clause 2 of
Article 226 of the Constitution of |India cannot be the basis for deternining
the situs of the H gh Court to which an appeal shall lie under section 35G of
the Act. It was submitted that the situs of the Assessing Oficer would be
the determ native factor for the High Court to exercise its territoria
jurisdiction in entertaining appeal thereunder and not the situs of the

Tri bunal al one.

7. W may, at the outset, notice sone provisions of the Act which are
rel evant for our purpose:-

"35G Appeal to Hi gh Court \026
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(1) An appeal shall lie to the H gh Court from
every order passed in appeal by the Appellate
Tri bunal on or after the 1st day of July, 2003 (not
bei ng an order relating, anbng other things, to the
determ nati on of any question having a relation to
the rate of duty of excise or to the value of goods
for the purposes of assessnent), if the H gh Court
is satisfied that the case involves a substantia
guestion of | aw.

(2) The Commi ssioner of Central Excise or the

ot her party aggrieved by any order passed by the
Appel l ate Tribunal may file an appeal to the High
Court and such appeal under this sub-section shal
be- - -

(9) Save as otherwi se provided in this Act, the
provi sions of the Code of Civil Procedure, 1908(5
of 1908), relating to appeals to the Hi gh Court
shall, as far as may be, apply in the case of appeals
under this section.”

8. In ternms of the said provision, the questions involving "rate of duty of
exci se or the value of the goods" may be subjected to an appeal before the
Hi gh Court, subject of course to its satisfaction that the matter involves a
substantial question of law.  Sub-section (9) of Section 35G prior to 1999,
provi ded for application of the procedure of Code of Civil Procedure, 1908
nmutatis nmutandis to the appeals to the H gh Courts, recourse to which could
be taken for challenging the final orders of ‘the Tribunal before the High
Court. Post 1999, two provisions, namely, Section 35G and Section 35H
were made avail abl e, the rel evant provi si ons whereof are as under :-

"35G Statenment of case to Hi gh Court.--

(1) The Conmi ssioner of Central Excise or the

other party may, within sixty days of the date upon
whi ch he is served with notice of an order under
section 35C passed before the 1st day of July, 1999
(not being an order relating, anpong other things, to
the determ nati on of any question having a relation
to the rate of duty of excise or to the value of
goods for purposes of assessnent), by application
in the prescribed form acconpanied, where the
application is nade by the other party, by a fee of
two hundred rupees, require the Appellate Tribuna
to refer to the H gh Court any question of law
arising out of such order and, subject to the other
provi sions contained in this section, the Appellate
Tri bunal shall, within one hundred and twenty

days of the receipt of such application, drawup a
statement of the case and refer it to the High Court:
Provided that the Appellate Tribunal may, if it is
satisfied that the applicant was prevented by
sufficient cause from presenting the application
within the period herein before specified, allowit
to be presented within a further period not
exceeding thirty days\ 005"

9. The Finance Act of 2003, however, did away with the renedy of
reference to the High Court, altogether, except in the case of final orders
passed by the Tribunal on or before 1.7.2003. Final orders passed after the
said date by reason of Section 144 of the Finance Act, 2003 were nade

appeal able to the H gh Court under an entirely substituted Section 35G
whereas Section 145 of the Finance Act, 2003, anended Section 35H of the
Act to restrict its applicability to Final Orders passed after 1.7.2003. Section
35H as amended reads as under : -

"35H. Application to Hi gh Court.--

(1) The Commi ssioner of Central Excise or the

ot her party may, within one hundred and eighty
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days of the date upon which he is served with

noti ce of an order under section 35C passed *
[before the 1st day of July, 2003] (not being an
order relating, anong other things, to the

determ nati on of any question having a relation to
the rate of duty of excise or to the value of goods
for purposes of assessnent), by application in the
prescri bed form acconpani ed, where the

application is nade by the other
two hundred rupees,

party, by a fee of

apply to the Hi gh Court to

direct the Appellate Tribuna

to refer to the Hi gh

Court any question of
of the Tribunal
(2) The Conmi ssioner of Central Excise or the

ot her party applying tothe H gh Court under sub-

section (1) shall clearly state the question of |aw

whi ch he seeks to be referred to the H gh Court

and shall al so specify the paragraph in the order of

the Appel l'ate Tribunal relevant to the question

sought to be referred.

(3) On receipt-of notice that an application has

been nade under sub-section (1), the person

agai nst whom such application has been made,

may, notw t hstandi ng that he may not have fil ed

such application, file, within forty-five days of the

recei pt of the notice, a nenorandum of cross-

obj ections verified in the prescribed nmanner

agai nst any part of the order in relation to which an

application for reference has been made and such

menor andum shal | be di sposed of by the High

Court as if it were an application presented w thin

the time specified in sub-section (1).

(4) If, on an application nmade under sub-section

(1), the High Court directs the Appellate Tribuna

to refer the question of |aw raised inthe

application, the Appellate Tribunal “shall, within

one hundred and twenty days of the receipt of such

direction, draw up a statenent of the case and refer

it to the H gh Court."

10. Sinmlar problenms have arisen in respect of the decisions rendered by
Tribunal s constituted under different Acts, for exanple Income Tax Act.
We are al so not unm ndful of a catena of decisions rendered by some Hi gh
Courts that situs of the Tribunal is the determinative factor for reference
and/ or appeal before the H gh Court.

11. The question incidentally came up for consideration before a 5 Judge
Bench of this Court in Nasiruddin Vs. S.T.A Tribunal AR 1976 SC 331
wherein, inter alia, it was held :-

"37. To sumup, our conclusions are as follows.

First, there is no permanent seat of the H gh Court

at Al l ahabad. The seats at Al |l ahabad and at

Lucknow may be changed in accordance with the

provi sions of the Order. Second, the Chief Justice

of the H gh Court has no power to increase or

decrease the areas in Qudh fromtime to time. The

areas in Qudh have been determ ned once by the

Chi ef Justice and, therefore, there is no scope for

changing the areas. Third, the Chief Justice has

power under the second proviso to paragraph 14 of

the Order to direct in his discretion that any case or

cl ass of cases arising in Qudh areas shall be heard

at All ahabad. Any case or class of cases are those

which are instituted at Lucknow. The

interpretation given by the H gh Court that the

word "heard" confers powers on the Chief Justice

to order that any case or class of cases arising in

| aw arising from such order
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Qudh areas shall be instituted or filed at Allahabad
i nstead of Lucknow is wong. The word "heard"

means that cases which have al ready been

instituted or filed at Lucknow nay in the discretion
of the Chief Justice under the second proviso to

par agraph 14 of the Order be directed to be heard

at All ahabad. Fourth, the expression "cause of
action" with regard to a civil nmatter neans that it
should be left to the litigant to institute cases at
Lucknow Bench or at Allahabad Bench accordi ng

to the cause of action arising wholly or in part
within either of the areas. If the cause of action
arises wholly within Qudh areas then the Lucknow

Bench will have jurisdiction. Simlarly, if the
cause of action arises wholly outside the specified
areas in Qudh then Al'lahabad will have

jurisdiction. If the cause of action in part arises in
the specified OQudh areas and part of the cause of
action ari'ses outside the specified areas, it will be
open to thelitigant to frame the case appropriately
to attract the jurisdiction either at Lucknow or at
Al'l ahabad. Fifth, a criminal case arises where the

of fence has been committed or otherw se as

provided in the Crimnal Proceduce Code.  That

will attract the jurisdiction of the Court at

Al | ahabad or Lucknow.” I n sonme cases depending

on the facts and the provision regarding
jurisdiction, it may arise in either place."

12. The sai d decision proceeded on the basis that part of the cause of
action nay arise at the forumwhere the appellate order or the revisiona
order is sourced. |If, thus, a cause of -action arises within one or the other

H gh Court, the petitioner shall be the dominus litis. Indisputably, if this set
of reasoning is to be accepted, the inmpugned judgnent as al so the decision
rendered in Bonmbay Snuff (supra) would not be correct. Before dilating on

the said proposition of law it may be noticed that the decision of a Tribuna
woul d be binding on the Assessing Authority. |If the situs of the appellate

Tri bunal should be considered to be the determinative factor, a decision
rendered by the Tribunal shall be binding on all the authorities exercising its
jurisdiction under the said Tribunal

13. The Tribunal, as noticed hereinbefore, exercises jurisdiction over al
the three States. 1In all the three States there are Hi gh Courts. . In the event,
the aggrieved person is treated to be the dominus litus, as a result whereof,
he elects to file the appeal before one or the other Hi gh Court, the decision
of the Hi gh Court shall be binding only on the authorities which-are within

its jurisdiction. It will only be of persuasive value on the authorities
functioning under a different jurisdiction. |f the binding authority of a High
Court does not extend beyond its territorial jurisdiction and the decision of
one High Court would not be a binding precedent for other H gh Courts or

Courts or Tribunals outside its territorial jurisdiction, sone sort of judicia
anarchy shall conme into play. An assessee, affected by an order of

assessment made at Bonbay, may invoke the jurisdiction of the Allahabad

Hi gh Court to take advantage of the |law laid down by it and which m ght

suit himand thus he woul d be able to successfully evade thelaw laid down

by the Hi gh Court at Bonbay.

14. Furthernore, when an appeal is provided under a statute, Parlianment

must have thought of one High Court. It is a different matter that by way of
necessity, a Tribunal may have to exercise jurisdiction over several States

but it does not appeal to any reason that Parliament intended, despite
providing for an appeal before the Hi gh Court, that appeals may be filed

before different High Courts at the sweet will of the party aggrieved by the
deci si on of the Tribunal

15. In a case of this nature, therefore, the cause of action doctrine nay not
be i nvoked.

16. Sub-section 9 of Section 35G whereupon M. C. Hari Shankar
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| ear ned counsel places strong reliance, in our opinion, does not answer the
guestion placed before us. Learned counsel contends that in terns of sub-
section 1 of Section 100 of the Code of Civil Procedure, the order of the

First Appellate Court being a decree, a Second Appeal shall lie before the
Hi gh Court subordinate thereto
17. There cannot be any doubt whatsoever that in terns of Article 227 of

the Constitution of India as also Clause (2) of Article 226 thereof, the Hi gh
Court would exercise its discretionary jurisdiction as also power to issue wit
of certiorari in respect of the orders passed by the Subordinate Courts within
its territorial jurisdiction or if any cause of action has arisen therew thin but
the sane tests cannot be applied when the appellate court exercises a
jurisdiction over Tribunal situated in nore than one State. |In such a

situation, in our opinion, the Hi gh Court situated in the State where the first
court is located should be considered to be the appropriate appell ate

authority. Code of Civil Procedure did not contenplate such a situation. It
provides for jurisdiction of each court. Even a District Judge rmust exercise
its jurisdiction only within the territorial linmts of a State. It is inconceivable

under the Code of Civil Procedure that the jurisdiction of the District Court
woul d be exercisable beyond the territorial jurisdiction of the District, save
and except in such matters where the |l aw specifically provides therefor.

18. The submi ssion of M. C- Hari- Shankar, |earned counsel, as noticed
herei nbefore, is inconsistent and contradictory. The doctrine of doni nus
litus or doctrine of situs of the Appellate Tribunal do not go together

Domi nus litus indicates that the suitor has nbre than one option, whereas the
situs of an Appellate Tribunal refers to only one Hi gh Court wherein the
appeal can be preferred. W nmay consider tw hypothetical cases in order to
enable us to find out an answer. A Tribunal may hear out a matter either at
Al | ahabad or at Bonbay and pass a judgnment at that place. Only because

the head office is situated at Del hi, would it mean that a judgnment delivered
at Al |l ahabad or at Bonbay would not attain its finality then and there.

19. We nay notice sone incongruities if the contention of the appellant is
taken to its logical conclusion. It is-possible that in a case of energency
while the Tribunal holding its sitting at Al ahabad or Bonbay nmay entertain
a matter where the cause of action-had arisen at Delhi. But that woul d not
nmean that when the Tribunal pronounces its judgnent at Allahabad or
Bonbay, although the cause of action had initially arisen at Del hi, the Del hi
H gh Court woul d have no jurisdiction in relation thereto.

20. The situs of a Tribunal may vary fromtine'to tine. It could be Del hi
or some other place. Whether its jurisdiction would be extending to 3 States
or nore or |less would depend upon the Executive order which may be

i ssued. Determination of the jurisdiction of a Hgh Court-on the touchstone
of Sections 35G and 35H of the Act, in our opinion, should be considered

only on the basis of statutory provisions and not anything else. Wile
defining High Court in terns of Section 36B of the Act, the Parlianent

never, in our opinion, contenplated to have a situation of this nature.

21. An appeal may have to be filed by the Conmi ssioner of Centra

Excise. His office nmay be located in a different State. |If he has to prefer an
appeal before the Hi gh Court, he would be put to a great inconvenience

wher eas, the assessee woul d not be.

22. We nmay, keeping in view the aforenentioned backdrop, notice a few
decisions. |In Conmi ssioner of Incone Tax, Madras Vs. S. Sivaranakrishna

lyer [AIR 1969 Mad 300], it was held :-

"On that view, we think that where a Tribunal has

jurisdiction over nore States than one, and it has

got to nake a choice, in the absence of a statutory

provision, relating to the matter it nust be guided

by the principles of Section 64, that is to say, the

pl ace where the assessee carries on his business,

prof ession or vocation or resides. On that test, it is

the H gh Court of Kerala which will have

jurisdiction. There is also another approach to the

guestion, nanely, the subject-nmatter test As we

nmentioned, the penalty proceedings were originally

initiated by the Income-tax O ficer at Trichur and

it was because of a directive by Section 274(2) he
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nmade a reference to the Inspecting Assistant

Comm ssioner. But in effect, as we think, the
penal ty proceedings are but a continuation of the
original assessnent orders and the subsequent
proceedi ngs started by the Incone-tax Officer at
Trichur for levy of penalty. On that basis too, we

are inclined to think that this court will have no
jurisdiction under Section 66(2)."
23. A Division Bench of Del hi Hi gh Court in Seth Banarsi Dass Gupta

Vs. Commi ssioner of Incone Tax, 1978 (11) DLT 14, while construing
Section 66 of the Inconme Tax Act, 1922, held as under :-
"The question then arises as to which H gh Court

the Del hi Bench could refer the questions of |aw
proposed in the applications under section 66(1) of
the Act.

The only rel evant provisions in the Act are those in
Section 66. Section 66(1) merely states that within
the time mentioned therein, the assessee or the
Conmi ssioner may require the Appellate Tribuna

to refer to"the H gh Court" any question of |aw
arising out of-an order under Section 33, and that
the Appellate Tribunal shall within the tine
prescribed in the sub-section draw up a statenent

of case and refer the question to "the Hgh Court"
Section 66(2) providesthat if the Appellate

Tri bunal refuses to state a case on an application
under Section 66(1) on the ground that no question
of law arises, the assessee or the Conm ssioner, as
the case maybe, may, within the tine nentioned in
the sub-section, apply to "the High Court"”, and
"the Hgh Court" if it is not satisfied with the
correctness of the decision of the Appellate
Tribunal, require the Appellate Tribunal to state
the case and refer it. Section 66(8) provides that
for the purposes of Section " 66, "the Hi gh Court"
means - (a) in relation to any State, the H gh Court
of the State, and (b) in relations to the Union
Territory of Delhi, the H gh Court of Delhi

The af oresaid provisions do not clearly indicateto
whi ch particular H gh Court the Appellate

Tri bunal has to make a reference under Section

66(1) or which Hi gh Court can call for a reference
under Section 66(2), in a case where a Bench of

the Appellate Tribunal has jurisdiction over nore
than one State."

24. Referring to a judgment of Madras High Court, nanely,
Comm ssi oner of Income Tax Vs. S. Sivaramekrishna Iyer 1968 (70) | TR
860, the | earned Judge opined : -

"The said provisions showthat in a case where a
reference is made to a High Court by a Bench of

the Appellate Tribunal under section 66 of the Act
the reference is just an intermedi ate stage, and the
case (appeal before the Bench) would be finally

di sposed of by the Bench after receiving the
judgrment of the High Court in the reference. So,

i nstead of adopting a different basis for that

i nternedi ate stage, if would be quite appropriate to
adopt the sane basis as the one adopted for

determ ning the jurisdiction of the Bench. Thus, it
woul d be appropriate and in consonance with the

af oresai d provisions of the Act and the Standing
Orders if the basis for the jurisdiction of the Bench
is adopted, instead of adopting the basis mentioned
in Section 64 of the Act, as suggested in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 12

deci sion of the Madras High Court in the case.
Comm ssi oner of |ncome-tax, Madars v. S.
Si var amakri shna lyer."

25. Yet again in Suraj Wholen MIls Vs. Collector
(123) ELT 471 (Del), Lahoti, J. as the learned Chief J
was, noticed the aforenmenti oned decision as al so other
the field and held : -

"10. The Division Bench decision in the case of
Set h Banarsi Dass @upta has been foll owed by

anot her Division Bench in Birla Cotton & Spg

MIls Ltd Vs. CIT Rajasthan (1980) 123 | TR 354.
The assessee carried on business in Jaipur. It had
its registered office in Delhi. The assessnent
orders were passed by [ TO at Jai pur and appeal s
were di sposed by the C at Jaipur. The matter cane
up before the Tribunal at Del hic and was heard by
the Central Bench of the |Incone-tax Appellate
Tribunal as there was no Tribunal at Jaipur. The
Di vi si on ‘Bench hel'd that the court to which
reference shoul'd be nade woul d be the court

having jurisdiction over the territory in which the
of fice of the | TO was situated.

11. Recently the same principle has been foll owed
by this Court in Suresh Desai & Associates Vs.

CIT [1991] 230 ITR 912. In this judgnent, the

Di vi- sion Bench has assigned yet another reason
why the High Court of that State wherefromthe
matter arises would only be conpetent to hear the
reference. A decision of one Hgh Court is a

bi nding authority within.its territorial jurisdiction
but it is not a binding precedent for another High

of Custons, 2000
ustice of India then
deci sions operating in

Court or Tribunal outside its territorial jurisdiction

The Divi sion Bench has held as under

"On account of the abovesai d doctrine of
precedents and the rule of binding efficacy of the
law |l ai d down by the H gh Court withinits
territorial jurisdiction, the questions of |aw arising
for decision in a reference shoul d be detern ned by
the Hi gh Court which exercises territoria
jurisdiction over the situs of the Assessing Oficer
Else it would result in serious anomalies. An
assessee affected by an assessnent order at
Bonbay may i nvoke the jurisdiction of the Delh
H gh Court to take advantage of the law [ aid down
by it and suited to himand thus get rid of the |aw
laid down to the contrary by the H gh Court of
Bonbay not suited to the assessee. This cannot be
al | owed. "
12. Having nmade a careful conparative reading of
the provisions of the Income-tax Act and the
Custons Act, as also the relevant rules and orders
of the Tribunal we are unhesitatingly of the
opinion that the principles laid down in the
abovesai d three Division Bench decisions of Delh
H gh Court can be applied and do apply to the
facts and circunmstances of the present case.
13. The present case arises out of the State of
Bonbay. The petitioner may have its factory
establ i shnent at Panipat in the State of Haryana
but that is irrelevant. The adjudicating authority is
at Bonmbay. Cbviously it is bound by the law |l aid
down under the provisions of the Custons Act or
any other law as interpreted by the Hi gh Court of
Bonbay. For the purpose of the case at hand, the
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petitioner nmust be held bound by the | aw as
applicable and as prevailing in the State of
Mahrashtra whereat the goods were to be inported
and whereat the proceedi ngs under the Act were
concluded. In the case at hand if the CEGAT
woul d have stated the case then the reference
woul d have been nade to the Hi gh Court of

Bonbay and in the event of the application for
statenment of case having been refused it is the
H gh Court of Bonbay which the petitioner should
have approached for issuing a requi- sition to the
Tribunal to state the case.”

26. In Commi ssioner of Central Excise, Delhi Vs. Enkay HWS5 India Ltd.
2002 (139) E.L.T. 21, Arijit Pasayat & D.K. Jain, JJ. in a case arising under
section 35H of the Central Excise Act opined :-

"2. Wen the matter was placed for adm ssion, we
poi nted out to learned counsel for the petitioner
that this H gh Court does not have jurisdiction to
deal with the matter, in view of the decision of this
Court in Seth Banarsi Dass Gupta v.

Conmi ssi oner of I ncone Tax (Central) [1978

(113) ITR 817]. In the said case, white dealing
with the scope of entertaining reference under the
I ncome Tax Act, 1961 (in short, "the |I.T Act’), it
was observed that this High Court, that the State
wi thin whose territorial jurisdiction original

adj udi cating authority functions would have
jurisdiction to deal with the reference under the
concerned Statute. The view was again reiterated
in Suresh Desai and Associates v. Comm ssioner

of Incone Tax [71 (1968) DLT 772]. That was

al so a case under Section 256 (2) of the |.T. Act. In
a petition for reference arising under the Act in
Central Excise Case No. 5 of 1997 (Conmi ssi oner

of Central Excise v. Technol ogical Institute of
Textile decided on 9-11-1998, it was held that the
Hi gh Court within whose jurisdiction adjudicating
authority functions would have territoria
jurisdiction to entertain the matter. W have -al so
expressed simlar viewin Central Excise Act Case
No. 7 of 2000 di sposed of on 30-10-2000 taking
note of decision of the Apex Court in Stridewell
Leather (P) Ltd. v. Bhankerpur Sinbhaol

Beverages (P) Ltd. [AIR 1944 SC 158], while
dealing with the scope of expression "the High
Court" under Section 10F of the Compani es Act,
1956 (in short, the Conpanies Act’).

3. W find no substance in the plea of |earned
counsel for petitioner that site of the

Conmi ssionerate or appellate authority deternines
the jurisdiction in view of what has been stated in
the aforesaid decision.”

27. The sai d decisions were foll owed by the Division Bench of the Hi gh
Court of Bonbay in Bonbay Snuff (supra) to hold:-
"6. The only difference in the legal position that
exi sted at the tinme the above decision was rendered
and the position that prevails today is that instead
of the | aw envisaging a reference fromthe
Tribunal to the High Court, the | aw now provides
for an appeal fromevery order passed by the
Appel l ate Tribunal. That difference does not
however affect the reasoning underlying the view
taken by this Court in regard to its jurisdiction to
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entertain a petition under Section 35G If a petition
seeki ng reference under Section 35G was not

mai ntainable in this court, there is no reason why

an appeal under the said provision after its
amendment can be said to be so mmintainable. On

the reasoni ng adopted by this court in

Technol ogical Institute of Textile' s case (supra), an
appeal under Section 35G nust also be filed only

in the Hi gh Court who has jurisdiction over the
authority from whose order the proceedi ngs have
originated. The fact that the main seat of the

CESTAT is situated in Delhi or that the appeal was
heard and deci ded at Del hi. woul d not mean that al
appeal s arising fromcases so deci ded regardl ess
from Page 2522 which State the case has

originated can be mamintained in this court."

28. Bef ore the Hi gh Court, the decision of this Court in Kusumlngots &
Alloys Ltd. Vs. Union of India 2004 (168) ELT 3, wherein one of us was a
nmenber, was strongly relied upon. Therein, this Court while construing the
provi si ons _of clause 2 of Article 226, held:-

"25. The said decision is an authority for the
proposition that the place fromwhere an appellate
order or a revisional order is passed nmay give rise
to a part of cause /of action although the origina
order was at a place outside the said area. Wen a
part of the cause of action arises within one or the
other High Court, it will be for the petitioner to
choose his forum"

29. The deci sions operating in the field, which have been taken note of in
Kusum I ngots & Alloys Ltd. (supra), would clearly go to show how the situs
doctrine had been given a go-bye by making constitutional anendnents. At
one point of tine wit petitions against the Union of India were being filed
only before the Punjab & Haryana High Court as the said Court exercised
territorial jurisdiction over Delhi, which was the seat of the Centra
CGovernment. Experiencing difficulties, clause 1A of Article 226 was
i ntroduced. The Constitution again underwent a change by way of insertion
of clause 2 of Article 226. Bonbay Snuff (supra) has been fol | owed by
Karnat aka H gh Court in Big Apple Conputers Vs. Comi'ssioner of
Customs & Central Excise, Hyderabad 2007 (207) ELT 36, wherein it was
held : -

"10. This judgment clearly applies to the facts of
this case. W al so see a subsequent judgnent of

the Del hi Hi gh Court 2006 (194) ELT 264. In the
sai d case, the H gh Court was considering as to
whet her in ternms of Section 35(G 3 of the Custons
Act the Del hi High Court could consider the

appeal, filed by the assessee. The tribunal in para 6
noti ced as under

6. The only difference in the |egal position that
exi sted at the tinme the above decision was rendered
and the position that prevails today is that instead
of the | aw envisaging a reference fromthe tribuna
to the High Court, the |law now provides for an
appeal fromevery order passed by the appellate
tribunal. That difference does not however affect
the reasoni ng underlying the view taken by this
court inregard to its jurisdiction to entertain a
petition under Section 35G If a petition seeking
ref erence under Section 35G was not naintai nabl e

in this court, there is no reason why an appea
under the said provision after its anendnent can

be said to be nmaintainable. On the reasoning
adopted by this anendnment can be said to be so

mai nt ai nabl e. On the reasoni ng adopted by this
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court in Technological Institute of Textile's case
(supra), an appeal under Section 35G nust al so be
filed only in the H gh Court who has jurisdiction
over the authority from whose order the

proceedi ngs have origi nated. The fact that the main
seat of the CESTAT is situated in Delhi or that the
appeal was heard and deci ded at Del hi woul d not
nean that all appeals arising fromcases so decided
regardl ess fromwhich State the case has origi nated
can be maintained in this court."

30. In Nasiruddin (supra) and Kusum lngots & Alloys Ltd. (supra), the
court was not dealing with a question of this nature. Therefore, the sane are
not authorities for the proposition that the H gh Court, which is situated at
the same place as the situs of the Tribunal, alone will have jurisdiction. If the
cause of action doctrine, as analysed hereinbefore is given effect to,
invari ably nore than one high Court may have jurisdiction, which is not
cont enpl at ed
31. The | earned Solicitor General relies upon the decision in Stridewell
Leathers (P) Ltd. & Os. Vs. Bhankerpur Sinbhaoli Beverages (P) Ltd.

(1994) 1 SCC 34 wherein construing Section 10A vis-‘-vis Section 10F of
Conpani es Act, 1956, it was held that the H gh Court would nean the High
Court having jurisdiction in relation to a place at which the registered office
of the Conpany concernedis situated as indicated in Section 2(11) read with
Section 1A thereof,

32. We are, however, of the viewthat in terns of the Conpanies Act, "the
H gh Court" was clearly intended to specify the particular H gh Court
identified by Section 10F itself, and therefore, it was held not to be a High
Court indicated by the place at which Conmpany Law Board passes the order
under appeal

33. However, our attention has been drawn to Qurdit Singh & Os. Vs.
Munsha Singh & Ors. AIR 1977 SC 640, wherein this Court opined that no
distinction could legitimtely been drawn between the right to sue and cause
of action unless so indicated in the relevant statute. Yet againin Ms. M
Ramarain Pvt. Ltd. & Anr. Vs. State Trading Corpn. O India Ltd. (1983)

3 SCC 75, a right to appeal was held to be carrying with it distinct cause of
action stating :-

“I't is his submission that in considering the

provi sions of Order 23, Rule 1, the relevant fact to
be borne in mind is the subject matter of the appea
and if the subject matter of the appeal be different,
as in the present case it is the earlier appeal No. 36
of 1981 being confined to the subject natter of

i nstal ment and the subsequent appeal No. 44 of

1981 bei ng against the decree on the nmerits of the
claim\ 027t he withdrawal of the earlier appeal
cannot, in any way, be a bar to the maintainability
of the subsequent appeal. M. Nariman has in this
connection referred to the decision of this Court in
Val | abhdas v. Dr. Madan Lal and Ors. in which

this Court "equated the neaning of the words
"subject matter" in Order 23 Rule 1 with the

meani ng of the words "cause of action"” in Oder

23 Rule 2. Relying on this decision, M. Nariman

has argued that the "subject matter" of the appea
within the nmeaning of O der 23, Rule 1, nust be
considered in the light of the neaning of the words
"cause of action" in Oder 2, Rule 2; and it is his
argunent that as the "cause of action" in respect of
the claimfor instalment is entirely different from
the "cause of action" in respect of decree which
enmbraces within its fold the 'subject matter" of the
respective clains of the parties in the suit, the

wi t hdrawal of the earlier appeal No. 36 of 1981
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agai nst the instalments cannot in any way affect
the maintain ability of the appeal No. 44 of 1981
agai nst the decree on the nmerits of the claim M.
Nari man has next contended that the provisions of
Oder 2, Rule 2 of the Civil Procedure Code do not
in any way affect the maintainability and the
nerits of the present appeal No. 44 of 1981. He
has submitted that the said provisions have no
application to an appeal and in any event, the cause
of action and the subject matter of the present
appeal are entirely different fromthe cause of
action and the subject of the earlier appeal

34. As agai nst this, the subnission of the |earned Attorney General was as
under :

"It is his argunent that the right of appeal which is

no doubt a statutory right will also necessarily be

governed by the provisions of Order 2, Rule 2 and

as the appeal is filed not against the entire subject
matter of appeal arising out of the cause of action
in the appeal, the right to fil e another appea

agai nst the decree is clearly lost."

35. Accepting M. Nariman’s subm ssions, this Hon ble Court ruled thus:

"Even if the principles underlying Order 2, Rule 2
can be considered to apply to an appeal , the

mai ntai nability of ‘the instant case cannot be held
to be affected in any way as the cause of action in
respect of the present appeal is-entirely different
fromthe cause of action on the basis of which the

earlier appeal had been filed." (Enphasis
suppl i ed)
36. In that case the jurisdiction of the H gh Court was not to be

determned in order to give effect to the doctrine of ’'cause of action
envi saged under the Code of Civil Procedure.

37. However, we are not oblivious of another line of authority where the
situs of the Tribunal was held to be the basis for deternination of the
jurisdiction of the Hgh Court. |In the said decisions, however, the

contenti ons whi ch have been rai sed before us did not arise for consideration

38. We have noticed hereinbefore that if the decision of the High Court in
the aforementioned question is taken to its |ogical conclusion, the sane
would lead to a great anomaly. It would also give rise to the problem of

forum shopping. We may notice sonme exanples to show that the

determ nation of the appellate forum based upon the situs of the Tribunal
woul d | ead to an anomal ous result. For exanple, ’an assessee affected by an
assessment order in Bonbay may invoke the jurisdiction of the Del hi Hi gh
Court to take advantage of the law laid down by it “which may be contrary to
judgrments of the High Court of Bonbay. This cannot be allowed. [ See

Suresh Desai and Associates V. CIT 1998 (230) ITR 912 at 915-917 and

CCE V. Ms. Technological Institute of Textile in 76 (1998) DLT 862 (DB].

39. Section 20(c) of the Code of Civil Procedure reads as under

"20. Ot her suits to be instituted where defendant

resi de or cause of action arises. Subject to the
[imtation aforesaid, every suit shall be instituted in
a court within the local limts of whose
jurisdiction\026

(c) the cause of actb5ion, wholly, or in part, arises."

40. Al t hough in view of Section 141 of the Code of Civil Procedure the
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provi sions thereof would not apply to wit proceedi ngs, the phraseol ogy

used in Section 20(c) of the Code of Civil Procedure and O ause (2) of
Article 226, being in pari materia, the decisions of this Court rendered on
interpretation of Section 20(c) of CPC shall apply to the wit proceedings

al so. Before proceeding to discuss the matter further it may be pointed out
that the entire bundle of facts pleaded need not constitute a cause of action
as what is necessary to be proved, before the petitioner can obtain a decree,
is material facts. The expression material facts is also known as integra
facts.

41. Keeping in view the expression "cause of action" used in clause (2) of
Article 226 of the Constitution of India, indisputably even if a small fraction
thereof accrues within the jurisdiction of the Court, the Court will have

jurisdiction in the matter though the doctrine of forum conveniens may al so
have to be consi dered.

42. In Mussummat Chand Kour V. Partap Singh (15 1A 156), it was

hel d: -

"....the cause of action has no relation whatever to
the defence which may be set up by the defendant,
nor does it depend upon the character of the relief
prayed for by the plaintiff. It refers entirely to the
ground set forth in the plaint as the cause of action
or, in other words, to the nedia upon which the
plaintiff asks the court to arrive at a conclusion in
his favour."
For the reasons aforenentioned, we are of the opinion that the H gh
Court was correct inits view These appeals, therefore, being devoid of any
nmerit, deserve to be dism ssed. However, in the facts and circunstances of
this case, there shall be no order as to costs.




