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PETI TI ONER
U P. STATE ROAD TRANSPORT CORPCORATI ON

Vs.
RESPONDENT:
SUBHASH CHANDRA SHARMVA & CRS
DATE OF JUDGVENT: 15/ 03/ 2000
BENCH

S. S. Ahmad, D. P. Wadha

JUDGVENT:

S. SAGH R AHVAD, J. Leave granted. Respondent No.
1, [hereinafter referred to as ‘Respondent’], who was a
driver in_the UP. State Road  Transport Corporation
(appel I ant), was char ge- sheet ed on 16. 8. 1989 for
di sciplinary proceedings. ~Three charges were indicated in
the charge-sheet. The first charge related to his habitua
absence from duty for the period June, 1988 to May, 1989,
regarding which he also did not submt the mileage form
The second charge was that on 19th May, 1989, when he
reached Badaun at ‘about 9 P.M _with Bus No. 8680, he
informed the Conductor, Dinesh Kumar, that the bus had
devel oped sone defects and, therefore, he parked the bus in
Badaun workshop. Dinesh Kumar, Conductor, went to sleep in
another bus, but when he woke up in the norning he found
that the Bus was taken by Respondent-to Bareilly, regarding
which an information was al so given by D nesh Kurmar to the
Station I ncharge, Badaun. The Bus was al so seen com ng back

fromBareilly. It was noticed that in order to cover up his
act of taking the Bus to Bareilly, the Respondent got a
remark entered in his duty formby Ranpal, Wulcanizer of

Badaun Depot, about the defect in the Bus. The third and
| ast charge against the Respondent was that on 24th My,
1980 at about 8.30 PM he, along with Shiv Kumar Sharna,
Conductor, went to Ramesh Chandra, Assistant Cashier, in the
cash roomin a drunken state. He demanded noney from Ranesh
Chandra and when the latter refused, the Respondent abused
and threatened to assault him which was treated as an act
of m sconduct. The charges were enquired into by Shri S.C
Jain, a retired District Judge, who was appointed as the
Enquiry O ficer. The Enquiry Oficer submtted the Report
on 21st Septenber, 1990, in which he found that the charge
about habi t ual absence was not proved against t he
Respondent . The other charge relating to taking the Bus to
Bareilly was also not established, but it was established
that he had taken out the Bus unauthorisedly from  Badaun
wor kshop to some place without taking the Conductor in the
Bus. The third charge of misconduct was found fully
est abl i shed. Thereafter, a show cause notice was issued to
the Respondent on 12th August, 1991, and by order dated 31st
August, 1991, he was renoved fromservice. On an industria
di spute being raised by Respondent, a reference was made on
31st March, 1993 to the Labour Court for adjudication. The
Labour Court, by its award dated 6th Decenber, 1996, canme to
the conclusion that though the departnmental enquiry did not
suffer fromany infirmty, the punishment of ‘renoval’ was
excessi ve. It consequently set aside the order of renoval
and substituted the punishment of renoval by the puni shnent
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of stoppage of one wage increnent and paynent of 50% of the

back- wages. The award was challenged by the appellant
before the High Court in a wit petition which was disnissed
sunmmarily on 27th April, 1998. Learned counsel appearing

for the appellant has contended that once it was found by
the Labour Court that the departnental enquiry conducted
agai nst the Respondent was proper and it did not suffer from
any infirmty, it was not open to it to interfere with the
guantum of punishment. It is contended that the Hi gh Court
should have, on that ground, set aside the award and
mai nt ai ned the order of renoval passed against t he
Respondent . VWhether it is open to Industrial Tribunal or
Labour Court or the High Court to interfere with the quantum
of punishment is, no longer, res integra, as the question
has been answered by thi's Court several tines in its various
deci si ons. In Union of India & Anr. vs. B.C.  Chaturved

[1995] 6 SCC 750, a 3-Judge Bench of this Court has held
that Section 11-A of the Industrial D sputes Act, 1947
confers power on Industrial Tribunal/Labour Court to apply
its mnd on the question of proportion of punishnent or
penal ty. It was held that this power is also available to
H gh Court under Article 226 of the Constitution, though it
was qualified with alimtation that while seized with this
guestion as a wit court, interference is permssible only
when the punishnent/penalty is shockingly di sproportionate.
Again, a 3-Judge Bench of this Court i'n Colour-Chem Ltd.
vs. A L. Alaspurkar & Ors. [1998] 3 SCC 192, relying upon
an earlier decisionin H nd Construction & Engineering Co.
Ltd. v. Wrknmen AIR 1965 SC 917 =[1965] 2 SCR 85 = [1965]
1 LLJ 462, laid down as under : "Consequently it nust be
hel d that when | ooking to the nature of charge of even mgjor
m sconduct which is found proved if ~ the punishnent of
di smissal or discharge as inposed is found to be grossly
di sproportionate in the 1light of the nature of t he
m sconduct or the past record of the enployee concerned
involved in the m sconduct or is such which no reasonable
enpl oyer woul d ever inpose in like circunstances, inflicting
of such punishnment itself could be treated ‘as /'|ega

victimsation." Section 11A of the Industrial Disputes Act
provi des as under:- "11A. Powers of Labour Court, Tribunals
and National Tribunals to give appropriate relief in case of
di scharge or dismssal of workmen -- Were —an industria

dispute relating to the discharge or dismssal of a workman
has been referred to a Labour Court, Tribunal or ~Nationa
Tribunal for adjudication and, in the course of the
adj udi cation proceedings, the Labour Court, Tribunal or
Nati onal Tribunal as the case may be, is satisfied that the
order of discharge or dismssal was not justified, it may,
by its award, set aside the order of discharge or dismssa
and direct reinstatenent of the workman on such terns and

conditions, if any, as it thinks fit, or give such other
relief to the workman including the award of any |esser
puni shment in lieu of discharge or disnmissal as the

ci rcunst ances of the case may require: Provided that in-any
proceedi ng under this section the Labour Court, Tribunal or
Nati onal Tribunal, as the case may be, shall rely only on
the material on record and shall not take any fresh evi dence
in relation to the matter." This Section, as interpreted by
this Court, no doubt, vests the Labour Court with discretion
to substitute the order of discharge or dismssal of a
workman into an order of reinstatement of the workman on
such terns and conditions, if any, as it thinks fit or give
such other relief to the workman including the award of any
| esser punishnment in lieu of discharge or dismissal as the
circunmst ances of the case may require. In the present case,
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the followi ng industrial dispute was referred to the Labour
Court for adjudication: "Wether the termination of the
service of their workman Sh. Subhash Chandra Sharma S/o
Shri Nathimal, driver by the enpl oyer by order dt .
31.08.1991 is proper and legal? |If not, what is the relief
(with details) to which the workman is entitled to?" The
Labour Court, while upholding the third charge against the
respondent nevertheless interfered with the order of the
appel l ant renmoving the respondent fromthe service. The
charge agai nst the respondent was that he, in drunken state,
along with a conductor went to the Assistant Cashier in the
cash room of the appellant and denmanded noney from the
Assistant Cashier. Wen the Assistant Cashier refused, the
respondent abused himand threatened to assault him It was
certainly a serious charge of msconduct against t he
respondent. I n such circunstances, the Labour Court was not
justified in interfering with the order of renmoval of
respondent, from the service when the charge against him
stood proved. Rather we find that the discretion exercised
by the Labour Court in the circunstances of the present case
was capricious and arbitrary and certainly not justified.
It could not be said that the punishnent awarded to the
respondent was in any way “shockingly disproportionate” to
the nature of the charge found proved against him In our
opinion, the High ' Court failed to exercise its jurisdiction
under Article 226 of the Constitution-and did not correct
the erroneous order of the Labour Court which, if allowed to
stand, would certainly result in mscarriage  of justice.
We, therefore, allow the appeal, set aside the inpugned
judgnment of the Hi gh Court and the award dated Decenber 6,
1996 of the Labour Court. There shall, however, be no order
as to costs.




