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ACT:

Central Excises and Salt Act, 1944:. Central Excise Rules
1944 Sections 3, 4 and 35L/Rule 8(1) and Notification No.
46/ 72, 153, 73 and 25/75--Rice Bran O converted into
hydrogenated oil used in manufacture of soap-Whether enti-
tled to rebate schene in respect of excise duty.

HEADNOTE

The petitioner-appellant is engaged in the nanufacture
of various varieties of soaps. The dispute arose as to the
eligibility of the appellants to the concession under/ rule
8(1) of the Central Excise Rule 1944 through Notification
No. 46 of 1972 subsequently amended by Notification Nos. 153
of 1973 dated 24.7.73 of 25 of 1975 dated 1.3.75.

Resol ving the dispute as to the interpretation of rules
whet her rice bran fatty acid is different fromthe rice Bran
Ol as held by the Tribunal the Court cane to the concl usion
that the view taken by the Excise authorities as well as by
the Tribunal proceeded upon too narrow an interpretation of
the notification and erred in not granting the exenption to
the assessee. Wiile allow ng the appeals, this Court,

HELD: Rice bran oil contains glycerol and other inpuri-
ties which have to be renobved by a process of hydrolysis or
hydrogenation and it is only the resultant purified rice
bran oil that is actually used in the manufacture of | soap.
[ 843(

A factory which consumes rice bran oil in the manufac-
ture of soap inits factory first converts the oil into
hydrogenated oil or fatty acid and then manufactures soap
out of the latter. [844A

In trying to understand the | anguage used by an exenp-
tion notification one should keep in nmnd two inportant
aspects; (a) the object and purpose of the exenption and (b)
the nature of the actual process involved in the manufacture
of the commodity in relation to which exenption is granted.
[ 843F]

Construing the notifications literally but reasonably in the
ight of
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the process of manufacture as explained by the Tribunal, the
soap manufactured by the assessee is "soap nade from i ndige-
nous rice bran oil" and is entitled to the exenpti on under
the notifications to the extent permssible thereunder
[ 844H 845A]

The ternms of the notification do not have the effect of
excl udi ng cases where the manufacture of soap is done out of
rice bran oil but the entire process is not carried out by
the assessee itself. [849A]

Tungabhadra |Industries Ltd. v. CT.0, [1961] 2 SCR 14
and Col | ector of Central Excise v. Jayant Ol MIIls etc., CA
729 of 1983 and 2479 of 1987) decided by this Court on
31.3.89, referred to

JUDGVENT:

Cl VIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 13041305
of 1987.

From the Judgnment and Order dated 7.1.1987 of the Cus-
toms Excise and Gold (Control) Appellate Tribunal, New Del h
in Appeal No. 1120/83-C and 1806 of 1983-C.

Soli J. Sorabjee, Ravinder Narain, AN Haksar, P.K Ram
and D.N. Msra for the Appellant.

A K. Ganguli, P. Parmeshwaran, A. Subba Rao and M.
Sushma Suri for the Respondent.

The Judgnent of the Court was delivered by

RANGANATHAN, J.. These are appeal s under section 35L of
the Central Excises and Salt Act, 1944 (hereinafter referred
to as ’'the Act’). The appellant, Tata G| MIlls Conpany
Limted, is engaged in the nmanufacture of various varieties
of soaps. The present dispute has arisen in relationto its
factory at Ghaziabad in the State of Uttar Pradesh.

The dispute pertains to the eligibility of the appellant
to the concession granted by the Central Government under
Rul e 8(1) of the Central Excise Rules, 1944 through notifi-
cation No. 46 of 1972, subsequently anmended by the notifica-
tion nos. 153 of 1973 dated 24.7.73 and 25 of 1975 dated
1.3.75. Even though there are three notifications, the point
is conmon and both the appeal s invol ve the same question
841

The question arises this way. Ad Val orem exci se duty at
20%is levied on soap which falls under item 15 of the first
schedule to the Act. Notification No. 46 of 1972 exenpts
"such soap as is made fromindi genous rice bran oil~ or or
froma mxture of such oil with any other oils fromso much
of the duty of excise leviable thereon as is equivalent to
the anount of duty calculated at the rate of one rupee and
fifty paise per netric tonne of such soap for each addition-
al percentage point increase in the use of such rice bran
oil which is in excess of fifteen per cent of the total oils
used in the manufacture of such soap."” To put it in sinpler
words, the notification intends to grant a concession where
the percentage of the rice bran oil used in the manufacture

of soap exceeds fifteen per cent of the total oil consunp-
tion in the manufacture. The extent of exenption is graded
according to the percentage of rice bran oil in excess of
fifteen per cent. For exanple, if the rice bran oil is
twenty per cent of the total oils used in the manufacture,
the duty exenption will be Rs.7.50 per netric tonne of soap
manuf actured. The 1973 notification is on the same I|ines

with the only difference that the duty exenption per netric
tonne is Rs.7.50 instead of Rs. 1.50. The notification of
1975 raised the percentage of rice bran oil referred to in
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the 1972 notification fromfifteen per cent to twenty five
per cent but reduced the duty rebate fromRs.7.50 to Rs.3.50
per netric tonne. Another notification No. 118/ 75 has been
referred to in the papers before us but it has no relevance
to the question that falls to be decided here and is left
out of account.

The difficulty in the interpretation has arisen because
the process of manufacture of soap in the assessee’'s factory
at Ghaziabad did not involve the use of rice bran oil as
such. This factory manufactured soap fromrice bran fatty
acid. The rice bran fatty acid was extracted fromrice bran
oil in the assessee’s factory el sewhere. Incidentally, it
may be nentioned that the other factory is also |icensed
under the Excise Act for the manufacture of rice bran fatty
acid. The excise authorities rejected the appellant’s plea
for exenption under the first three notifications on the
ground that rice branfatty acid and rice bran oil are
technically and comercially two separate commodities. |t
was pointed out that the concession under the notifications
is available only where soap is nmade from indigenous rice
bran oil and other oils. This nmeant that rice bran oil nust
form part of the process of manufacture of soap in the
factory which is manufacturing the soap and claimng the

exenption. The notification will not apply nmerely because
the soap is manufactured out of rice bran fatty acid which
in turn has been obtained by hydrolysis of rice bran oil in

a different factory (may be one bel onging to the sane asses-

see which is a separate

842

unit of manufacture for purpose of excise duty).

The Tribunal confirmed this view [t considered the

terms of notification No. 25/75 and hel d:
"W observe that the concession given under
notification No. 25/75 is apparently with a
view to encourage the use of rice bran oil in
the soap industry. The point for consideration
is whether the rice bran oil for the purpose
of benefit of notification should be brought
into the factory of manufacturer as such and
then subjected to various pretreatnments re-
quired for its use in the soap industry _or
whet her the same could be treated outside the
factory and the necessary fraction of the rice
bran oil nanmely rice bran fatty acid required
for the manufacture of soapalone could be
brought into the factory as raw material and
concession availed. It is not denied that for
the use of rice bran oil, the sane has neces-
sarily to be pre-treated first and rice /bran
fatty acid is required to be separated from
gl ycerine. The appellants in the instant case
have only brought in the rice bran fatty acid
whi ch has been obtained fromrice bran oill by
a process of pre-treatnment in one of ‘their
other factories. It is seen that the Govern-
ment of India have clarified vide their letter
No. P/92/2/72-CH. 11l dated 18.7.74 that rice
bran oil as such sometimes cannot be wused
directly and has to be subjected to pre-treat-
ment before use in the manufacture of soap and
that the exenmption wll be admssible in
respect of rice bran oil even after pretreat-
ment for use in the nmanufacture of soap. Thus
we find that the pre-treatnent of rice bran
oil is required to be done as a nmatter of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

necessity for its use in the nanufacture of
soap. The short point therefore is whether
such treatnent should be done in the factory
of the manufacturer or could be arranged to be
done outside. In the schenme of Central EXxcise,
the wvarious concessions, levies etc., are in
respect of products manufactured by a particu-
lar licencee in the nmanufacturing unit so
licensed and the necessary nechani smof con-
trols and accountability is with reference to
a particular licensee and the nmanufacturer
The eligibility to or the concessional assess-
ment of a product nanufactured by the manufac-
turer has to be determined with reference to
the particular manufacturer subject to the
fulfil ment of the conditions as nay be set out
in the rele-

843
vant concessional notification. In the instant
case, a verificationwill be required to be

done in respect of the follow ng:

(1) The nature-of the oil used--whether rice

bran oil" or otherw se;

(2) The quantum used,;

(3) the processes of pre-treatnent carried out

on ,the rice bran oil and the fraction thereof

used for the soap making.

Now, 'if the rice bran oil has been pre-treated

outside the appellant’s factory, it is not

possi ble for (the) jurisdictional authority to

verify the facts in regard to above."
The Tribunal observed that concessional rates are allowed as
incentives for use of certain raw materials and these rates
are determ ned after taking into consideration the econom cs
of operation involving the use of the said material in the
manuf acturing process in the manufacturer’s factory. Hol ding
that the notification did not envisage the use of rice bran
fatty acid and it is the rice bran oil which is required to
be used in the manufacture of soap for concessional assess-
ment purposes, the Tribunal dismni ssed the appeals of the
assessee. Hence these appeal s.

W are of opinion that the view taken by the Excise

Authorities as well as by the Tribunal proceeds upon too
narrow an interpretation of the notification. It is true, as

M. Ganguli contended, that an assessee ~claimng relief
under an exenption provision in a taxing statute has to show
that he comes within the | anguage of the exenmption. But, in

trying to understand the |anguage used by an exenption
notification, one should keep in mnd two inmportant aspects:
(a) the object and purpose of the exenmption and (b) the
nature of the actual process involved in the manufacture of
the commodity in relation to which exemption is granted. So
far as (b) is concerned, it is common ground before us  that
rice bran oil as such is not directly used in the manufac-
ture of soap. Rice bran oil contains glycerol and other
i mpurities which have to be renmoved by a process of hydroly-
sis or hydrogenation and it is only the resultant purified
rice bran oil that is actually used in the manufacture of
soap. In fact, the Tribunal has given a clear finding that a
pre-treatnment to rice bran oil is required to be done as a
matter of necessity for its use in the manufacture of soap
844

Thus even a factory which consunes rice bran oil in the
manuf acture of soap in its factory first converts the oi
into hydrogenated oil or fatty acid and then manufactures
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soap out of the latter. So far as (a) is concerned, the
obj ect of the notification--as even the Tribunal finds-is to
grant a concession to a nmanufacturer of soap who nmanufac-
tures soap fromrice bran oil to a substantial extent and
thus discourage the use of edible oils in the manufacture.
If these two aspects are considered together, it is clear
that the enphasis in the notification is not that rice bran
oil should be used as raw material in the very factory which
produces the soap. The requirenment is that the soap nanufac-
ture should, to a prescribed extent, be fromrice bran oi

as contrasted with other types of oil. The contrast is not
between the wuse of rice bran oil as opposed to rice bran
fatty acid or hydrogenated rice bran oil; the contrast is

between the use of rice bran oil as opposed to other oils.
That is the ordinary nmeani ng of the words used. These words
may be construed literally but should be given their fullest
anptitude and interpreted in the context of the process of
soap manufacture: There are no words in the notification to
restrict i't to only to cases where rice bran oil is directly
used in the factory claimng exenption and to exclude cases
where soap is nade by using rice bran fatty acid derived

from rice bran oil. The whole purpose and object of the
notification is to encourage the utilisation of rice bran
oil in the process of manufacture of soap in preference to

various other kinds of oil (mainly edible oils) used in such
manufacture and thi's should not be defeated by an unduly
narrow interpretation of the |anguage of the notification
even when it is clear that rice bran oil can be wused for
manuf acture of soap only after its conversion into fatty
acid or hydrogenated oil.
The position will perhaps becone clearer if we  consider
a case where an assessee nmanufactures soap out of « hydroge-
nated rice bran oil (which process of hydrogenation, ' again
is akin to the process of hydrolysis which yields rice bran
fatty acid). The assessee will then be clearly entitled to
the exenption under the notification inasnmuch as the hydrog-
enated rice bran oil does not cease to be rice bran/oil. See
in this connection: Tungabhadra |ndustries Ltd. v. CT.QO,
[1961] 2 S.C.R 14 and Collector of Central Excise v. Jayant
Gl MIls etc.,(CA 729 of 1983 and 2479 of 1987, decided by
this Court on 31.3.89). The answer cannot be different where
rice bran oil is treated to yield rice bran fatty -acid
before soap is manufactured even if it be assunmed  that,
unli ke hydrogenated oil the fatty acid is, comrercially
speaking, a different commpdity. W are, therefore, of
opinion that, construing the notifications Jliterally but
reasonably in the light of the process of manufacture is
expl ai ned by the Tribunal, the soap manufactured by
845
the assessee is "soap made fromindi genous rice bran oil"
and is entitled to the exenpti on under the notifications to
the extent permi ssible thereunder
Ref erence was made, in the course of the argunents
before us, to a tariff advice issued as early as July, 1974
by the Mnistry of Finance in relation to the notification
of 1972. It reads as under
"I amdirected to invite a reference to this
Mnistry's notification No. 46/72 C.E. dated
the 17th March, 1972, which grants exenption
fromduty on soap which is produced from rice
bran oil or froma mxture of rice bran oi
and other oils. It has been brought to the
notice of this Mnistry that the benefit of
exenption is not being allowed by the Centra
Excise Oficers where rice bran oil or
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oil mxture is hydrogenated or pre-treated
before the soap is produced. The nmatter has
been considered in detail with the concerned
authorities and keeping in view the technica
opi nion tendered by themthat rice bran oil as
such sometines cannot be used directly and has
to be pre-treated before use in the nmanufac-
ture of soap, it is hereby clarified that the
exenption wll be admi ssible when the rice
bran oil is, after processing or pre-treat-
ment, used in the manufacture of soap. In this
connection it may be stated that the exenption
Notification does not preclude any processing
or pre-treatnment including hydrogenation in
the manufacture of soap if such processes are
i ncidental and ancillary to the manufacturing

operating.”
(Underl i ni ng
ours)
This circular clarifies that the exenption will be adm ssi-
ble when the rice bran oil after processing or pre-treat-
ment--that is to say, when hydrogenated rice bran oil or

rice bran fatty acid--is used in the manufacture of soap
But the counsel for the Union of India would have it that
the circular postul ates such exenption only where the pre-
treatnent or processing is done is the sanme factory. He
invites attention to the |ast sentence of - the circular
underlined by us above. W do not think this i.'s the correct
interpretation of the circular. In the first place, it wll
be noticed that the circul ar does not specifically say that
the pre-treatnent or processing should be in the sane facto-
ry of the assessee. Secondly, no clarification by a circular
or tariff advice is at all necessary to cover cases. where
the conversion fromrice bran oil into rice bran fatty acid
is done in the same factory for, to such a case,
846
the notification wll clearly apply. If it had been the
intention to pin down the concession to cases where the
pre-treatment or processing is part of the nanufacturing
process within the sane factory, the last sentence woul d not
have stated the obvious but woul d have read sonething I|ike
this:
“"In this connection it is enphasised that the
exenption notification precludes any - process-
ing or pre-treatnment, including hydrogenation
in the manufacture of soap, except where such
processes are incidental and ancilliary to the
manuf acturi ng operations.”
The Tribunal has pointed out that the notification

refers to the percentage of rice bran oil consunption and
that, unless such oil is directly used in the factory, it
will not be possible to work back, fromthe weight of @ fatty
acid used by the assessee, the weight of rice bran’ oil out

of which such acid had been obtained. There are two answers
to this objection. One is that, if what we have stated is
the correct interpretation of the notification, the nere
fact that there may be some difficulty in ascertaining the
wei ght of oil, cannot be a justification to refuse to give
effect to that interpretation. The second is that a practi-
cal solution to this difficulty has in fact been evol ved and
that, too, in the case of the sane assessee. Qur attention
has been invited to a circular issued by the Assistant
Col l ector, Ernakulam || dated 23.6.77. This circular states
that the matter had been considered pursuant to an appellate
order passed in one of the cases relating to the sane asses-
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see and it had been decided to fix the formula for arriving
at the correlation between rice bran oil on the one hand and
hydrogenated rice bran oil or rice bran fatty acid on the
ot her as bel ow

(a) 100 MT. of hydrogenated = 100 MrI of rice bran oi
rice bran oi
(b) 100 MT. of Fatty acid = 115 MI of raw rice bran oi

The circular refers to the fact that the present assessee
(inrelation to its Cochin factory) had accepted the above-
said formula and that the formula as given above was, there-
fore, "finally fixed in arriving at the rice bran oil con-
tents of hydrogenated rice bran oil and of rice bran fatty
paid for ascertaining the anount of exenption as per notifi-
cation nos. 45 and 46 of 1972". It is true that this is only
a local instruction issued by certain assessing authorities
in Cochin. It is being referred to only show that there is
no i nsuperable difficulty in ascertaining the weight of rice
bran oil that that has been converted into fatty acid and
t hus

847

entered the process of manufacture in the assessee’s factory
particularly in view of the fact that even the process of

conversion of rice bran oil-into fatty acid or hydrogenated
oil is carried but i'n a factory subject to excise jurisdic-
tion.

The appellant has drawn our attention to certain ex-
tracts from a letter of the Mnistry of - Finance dated
6.4.76. It poses the problemthus:

"A doubt has been raised whether rebate of
Central Excise duty would be adm ssible under
Noti fication No. 24 and 25/75 CE, dated 1-3-75
(predecessor Notification Nos. 45 and 46 of
1972) where rice bran oil and other minor oils
are hydrogenated in-one factory and sent to
anot her factory for manufacture of soap."

The answer furnished i's this:

"The matter has been considered in the Mnis-
try and it is felt that the purpose of rebate
schenme of rice bran oil as well as - other mnor
oil s envisaged in the Notifications Nos. 24/75
and 25/75 (including their predecessor notifi-
cations) is to encourage the use of inedible
oils in the nanufacture of soap so as to
relieve the pressure on edible oils. In
Board's letter F. No. 92/2/72-CX. 3 dated
18-7-74 and F. No. 92/6/74-CX. 3, dat ed
27-12-74, it was clarified that in respect of
rice bran oil as well as other mnor oils
where such oils are subjected to various
treatnents, i ncludi ng hydrogenati on, such
treatnent woul d not debar them from the rebate
schene in as much as such processing i s essen-
tial in the process of manufacture of soap.

As the notifications in question permt the
rebate subject to identification of the oil as
such, had the manufacturer placed the natter
before the concerned Collector pointing out
his practical difficulties, the Col | ect or
woul d have advi sed for suitable docunentation
(if the existing docunentations are not
enough) for the receipt, processing, novenent
and accounting of the oils for the concession
in question. In the circunmstances, it is felt
that the benefit of rebate cannot be denied to
the manufacturers for want of prescribing a
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sati sfactory procedure, especially, when it is
contended by the manufacturers that they have
opted for
848
the rebate schene, their factories are under
exci se control, they have sufficient documen-
tary evidence about the receipt, processing,
novenent, incorporation/use in the manufacture
of soap. If, as contended by the nanufactur-
ers, there is sufficient record maintained by
them for excise purposes and the reasonable
correlation is possible about the identity and
use of such oils it would not be correct to
deny the concession. In this connection, it is
of relevance to nmention that a problem of
simlar  nature had arisen with reference to
sone other excisable product and the Law
Mnistry was also consulted. An extract of
their~ opinion is appended. It is, therefore,
requested that taking into account the |oca
practical situations existing in his jurisdic-
tion, the Collector may prescribe suitable
procedures for identification of such oils for
a neaningful inplementation of the Rebate
Schene. A copy of the Trade Notice issued in
this regard by the Collector may be sent to
DI CCE under intimation to-this-Mnistry."
Following this, trade notices were issued on
25.8.76 and 8.2.77 in certain central excise
jurisdiction, therelevant portion. of which
reads thus:
"A doubt has been rai sed whether the rebate on
Central Excise Duty woul'd be adm ssible under
Notification No. 40/72-CE & 46/72-CE both
dated 17.3.72 as amended, where the Rice Bran
Gl and other Mnor G ls are hydrogenated in
one factory and sent to another factory for
use in the manufacture of soap
It has been clarified that in respect of Rice
bran oil and other Mnor oils where such oils
are subject to various treatnent, including
hydrogenati on, such treatnment woul d not debar
them fromthe rebate schene as envisaged in
t he above said Notifications."
The trade notice proceeds to set out the procedural safe-
guards to be followed in granting this relief which are
unnecessary for our purpose. W endorse this . as~ enbodying
the correct approach to the issue in this case.
"This related to a claimof exenption in respect. of ferti-
lisers (super-phosphates) manufactured from sul phuric/ acid
in a case where sul phuric acid was converted el sewhere into
phosphoric acid and then used for the nmanufacture 'of the
chemi cal s.
849
W are, therefore, of the viewthat the terns of the
notification do not have the effect of excluding cases where
the manufacture of soap is done out of rice bran oil but the
entire process is not carried out by the assessee itself.
The question which one has to ask is: does the assessee
manuf acture soap partly or wholly out of indigenous rice
bran oil? and the answer, we think, can only be in the
affirmative. W therefore hold that that the assessee is
entitled to the exenption under the notifications referred
to above and that the departnmental authorities and the
Tribunal erred in not granting the said exenption to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 9

assessee. The appeals are, therefore, allowed. However, in
the circunstances of the case, we nake no order as to costs.
R N. J. Appeal s al | owed.

850




