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Thi s appeal by special |leave is directed against the judgment
and order of the H gh Court of Kerala at Ernakulamin A S. No.188 of
1990 dated 29th June, 2001 allowi ng the appeal and dism ssing the
suit for partition filed by the appellant herein. The question which
arises for consideration in the instant appeal is whether the suit
properties being Tavazhi properties devolved on the two surviving
mal e nenbers of the Tavazhi after the death of the last female
menber as co-owners, or whether the suit properties devol ved upon
the last surviving nal e owner by survivorship who acquired the sane
as his absolute property. The trial court held that the last two
surviving nmal e nenbers of the Tavazhitook the suit properties as co-
owners, and upon the death of one of themthe properties devol ved
upon his heirs, who were entitled to maintain a suit for partition. The
H gh Court reversing the finding held that the Tavazhi continued to
exi st despite the death of the last fenale nenber, and that the | ast
surviving nmenber of the Tavazhi, if a male, took it as absolute
property. The heirs of the nmale nenber, who pre-deceased the | ast
surviving mal e menber, acquired no right in the suit properties and
could not, therefore, maintain a suit for partition and separate
possessi on.

The facts of the case are not in dispute and may be briefly
noti ced.

The Vattiyot Tavazhi bel onged to Ummanmma Amma; who had

a son Krishnan Nair and a daughter Mathu Amma. « After the death of
Umramma Amma , the Tavazhi consisted of Krishnan Nair and his
sister Mathu Amma along with her three sons and a daughter.
Krishnan Nair died in the year 1934. A son and a daughter of Mathu
Amma pre-deceased her without any issue. The Tavazhi then

consi sted of Mathu Anma with her two sons Bal akri shnan Nair and
Appa Nair. Mathu Anma died in the year 1944 | eavi ng behind her

two sons and their heirs. The Tavazhi, therefore, consisted of no
femal e menber but only two mal e nenbers. Bal akri shnan Nair died

in the year 1950 and Appa Nair, the last surviving nenber died in the
year 1967.

The plaintiffs belonging to the branch of Bal akrishnan Nair
filed a suit for partition agai nst defendents 1 to 4 belonging to the
branch of Appa Nair. |t appears that during his life time Appa Nair
had bequeat hed sonme of the properties under a WIl in favour of
defendants 4 to 8 as also to the second defendant. He had al so gifted
some of the suit properties to the 4th defendant. The question which
arose for consideration was whet her after the death of Mathu Anmmg,
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the last fermal e menber of the Tavazhi, her two sons took the suit
properties as co-owners, or whether the suit properties continued as
Tavazhi in their hands and ultimately vested in Appa Nair, the | ast
surviving menber of the Tavazhi

The plaintiffs claimng 2/6th share in the suit properties filed

the suit which was decreed by the trial court, but dismssed by the

Hi gh Court. Counsel for the appellant subnmtted that upon the death
of the last femal e nmenber of the Tavazhi, the Tavazhi properties

devol ved on the surviving nmal e nenbers as co-owners. According to
him since the Tavazhi did not consist of any female menber, it ceased
to exist as a Tavazhi and, therefore, the Tavazhi properties devol ved
upon the surviving mal e menbers by inheritance and not by
survivorship. Reliance was placed upon authorities in support of this
proposition.

On the other hand, counsel for the respondents submitted that
in the absence of a fenmle nenber the Tavazhi properties became
absol ute property in the hands of the |ast surviving male nmenber of
the Tavazhi who could dispose it of ‘as he |liked. The Tavazh

continued so long as any nenber of the Tavazhi was alive. In the
hands of the last surviving nmale nenber of the Tavazhi, the Tavazh
property becane his absolute property. |If there was no disposition by

the last surviving mal e nenber, the doctrine of escheat applied.

It was urged on behal f of the appellant that the Hi gh Court
erred in holding that after the death of the |ast femal e nenber of the
Tavazhi, the Tavazhi continued consisting of only two mal e nenbers,
and that only upon the death of one of them the sole surviving
menber of the Tavazhi becane the absol ute owner of the Tavazh
properties. According to the appellant the settled position in |aw
under the Marunmakkat hayam system of inheritance is that the
descent of property is through fenal e and in the absence of a fenale
nmenber of the Tavazhi, the Tavazhi itself cones to an end and the
mal e nenbers inherit the property as co-owners. The rule of
survivorshi p does not operate after the death of the | ast female
menber of the Tavazhi

W may refer to the decisions relied upon by the parties.

Counsel for the appellant heavily relied upon a Division Bench
judgrment of the Kerala Hi gh Court in Bal achandran vs. Sankaran
Nair : 1985 KLT 459. That was a case in which the
Mar umakkat hayi feral e died | eaving behind two sons and no fenal e
heir. It is no doubt true that in that case Kalliani Amm, the
Mar ummakkat hayi, was possessed of self-acquired properties, which
excl usively belonged to her and not to the Tavazhi® consi sting of
Kalliani Amma and her two sons. The High Court held that
i nheritance to the plaint schedul ed property, which was her separate
property and not Tavazhi property, would descend to her close heirs
or to her Tavazhi. Reliance was placed on a Full Bench decision of
the Madras High Court in Krishnan vs. Danpdaran : |LR 38
Madras 48. The | earned Judges, however, held that since Kallian
Amma | eft behind only two sons as her heirs, there was no question of
her sons inheriting the property as Tavazhi since there was no fenale
for the purpose of constituting or continuing the Tavazhi. Therefore,
by no stretch of inmagination it could be said that they inherited the
property as Tavazhi with the incidents of survivorship. The |earned
Judges went on to observe : -

"But it is only common know edge that two surviving

nmal es by thensel ves cannot constitute or continue a

tavazhi. |If there is no question of inheriting the property
as tavazhi, the position is that the two sons take
individually. They inherited the property as the nearest
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heirs of the deceased Marunakkat hayi fenmale. It is
beyond doubt that they take the property as tenants in
comon. There is no question of survivorship."

The principle as enunciated in this decision certainly supports

the case of the appellant that after the death of |ast female nmenber of
the Tavazhi, the Tavazhi itself cane to an end and the surviving male
nmenbers took the Tavazhi properties as co-owners.

Learned counsel for the respondents subnitted that the

principle laid down in the aforesaid judgnment cannot be applied to the
facts of the instant case because the aforesaid decision related to
property which was the separate property of Marunmakkat hayi female

and not Tavazhi property; whereas in the instant case, we are
adnmttedly concerned with the Tavazhi property. Assuming it to be

so, the |l earned Judges held, follow ng the Full Bench decision of the
H gh Court of Madras that self acquisition of femal e nmenber would
descend to her close heir or her Tavazhi. Since no Tavazhi existed
after the death of the last fenal e nenber of the Tavazhi, there was no
guestion ‘of 'the properties descending on the Tavazhi. There were

only two nal e nenbers, who coul d neither constitute nor continue the
Tavazhi. |In these circunstances it was held that the property

devol ved upon them by i nheritance as the close heirs of the deceased
Mar ummakkat hayi female.

Learned counsel for the respondents relied upon decisions

whi ch took the view that the | ast surviving nenber of a Tavazhi has
the absolute right to dispose of the property in the manner he I|ikes
since the Tavazhi properties descend upon him by survivorship and in
the absence of any fenale menber of the Tavazhi, he has the absolute
right to dispose of the sane in the manner he likes. On his failure to
do so, the |law of escheat may apply. The legal proposition so

enunci ated by the respondents is not even disputed by the appell ant
since that is the settled positionin law. The question, however, is
where only two mal e nmenbers survive, whether the |aw of

survivorship will still apply so asto make the | ast surviving nmenber
the absol ute owner of the property. The Division Bench decision to
whi ch we have referred earlier answer the question’in the negative
and, in our view, rightly so.

The respondents placed reliance on a decision of the Privy
Council in Thiruthipalli Raman Menon and others VS. Vari angatti
Pal i sseri Raman Menon : ILR 24 (1901) Madras 73. That was a case
where the tarwad was reduced in nunber to the karnavan hinsel f and
one anandravan. The karnavan adopted at his own-di scretion, and
wi t hout consent of the latter, 4 persons with a viewto be the
menbers of the tarwad. The adoptions were chall enged on the ground
that he could not make the adoptions w thout the consent of the other
surviving nmal e nenber, in the absence of any proved custom
aut hori zi ng adoption by the karnavan alone. The Privy Council held
that though the | ast karnavan nmay have such a power-to him al one
with a view, as being essential, to preserve the tarwad, but in that case
the | ast karnanan had not been reached, and the adoption by the
actual one acting alone w thout the consent of the surviving
anandravan was, therefore, invalid. Rel yi ng upon this decision the
respondents contended that it rmust logically followthat even in the
absence of a fenmale menber, the tarwad continued and the karnavan
had not acquired absolute authority to act in the manner he liked in
relation to the tarwad or the tarwad properties. Therefore, the | aw of
survivorship operated and the tarwad property vested absolutely in the
| ast surviving male nenber of the tarwad. It is not possible to read
into the judgnent any such principle. Apparently the parties
proceeded on the basis that the tarwad continued to exists even in the
absence of a fenmale nenber. The question that has arisen in the
i nstant appeal did not fall for consideration in the aforesaid decision of
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the Privy Council. The question was never urged before it. The only
ot her deci sion on which the respondents have relied is Alam vs.
Kormu and another : |ILR 12 (1889) Madras 126. This decision does

not hel p the respondents because the question which has arisen for
consideration in this appeal did not arise for consideration, and all that
the H gh Court held was that the last surviving nmenber of a Ml abar
tarwad can nake a valid testanentary disposition of the tarwad
properties.

In the instant case the Hi gh Court distinguished the decision in
Bal achandran (supra) observing that the question which arose for
consideration in that case related to devolution of self acquired
property of a Marunakkathayi female, and not in relation to Tavazh
property, and the question whether the tarwad can consist of only two
nmal e nenbers did not expressly arise for consideration. It further
drew support fromthe decision of this Court in Gowi Buddanna vs.
Conmi ssi oner of | ncone Tax, Mysore : AIR 1966 SC 1523 wherein
in the context of the Incone Tax Act, it was observed that under
H ndu Law a joint famly may consi st of a single nale nenber and

wi dows of ‘deceased mal e nenbers. Inferentially, the H gh Court
concl uded that under the Marunekkat hayam Law as well, a single
nmal e nenber could constitute a tarwad. |n doing so, the H gh Court

| ost sight of the vital distinction between the two that while under the
H ndu Law descent is traced through males, in the

Mar umakkat hayam syst'em of i nheritance, it is traced through

females. In the case of a Hindu Joint Famly a single nale coparcener
may continue the coparcenary with his sons who nay be born |ater,

but in the absence of a fenale menber a Tavazhi cannot be continued

by mal e nenbers al one. The conparison is, therefore, not apposite.
Different considerations may arise if the sole surviving menber of the
Tavazhi is a female.

We find that the observations in Bal achandran (supra) are
supported by good reason. |If the descent is traceable only through
femal es, in the absence of a fernal e nenber, the Tavazhi nust cone to
an end with no chance of there being a femal e nenber to continue the
line. The rule of survivorship in such circunstances ceases to operate
and the surviving mal e nmenbers, in the absence of a Tavazhi, nust
inherit the property as tenants in.common, and share it equally. No
authority was cited before us which takes a different view

In the result this appeal is allowed. The judgnent and decree of
the High Court is set aside and that of the trial court decreeing the suit
restored. There will be no order as to costs.




