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MAJMUDAR, J:

A short question falls for determnation of this Court
in this appeal by special |eave against the decision of the
Di vi sion Bench of the Hgh Court of Calcutta in Gvi
Revi sion Application No.2250 of 1987 The question is
whet her Section 4 of the Partition Act, 1893 (hereinafter
referred to as 'the Act’) can be pressed in service in
execution proceedings arising out of a final decree for
partition, by one of the co-owners of a dwelling  house
bel onging to an undi vi ded famly against -a stranger
transferee of a share therein belonging to another erstwhile
co-owner of the said dwelling house.  The |earned Second
Assistant District Judge, How ah, before whom the -said
application was noved took the view that Section 4 of the
Partition Act could not be pressed in service against the
stranger purchaser of such share. The said view was not
accepted by the Division Bench of the H gh Court of Calcutta
by the inpugned judgnent.

In order to appreciate the correct contours of. the
controversy in respect of the aforesaid question, it s
necessary to glance through a few background facts | eading
to the proceedi ngs. The prem ses in question are a
residential house situated at No.6/1 Choshal Bagan ' Lane,
How ah. It was originally owed by one Kalipada Ghosh and on
his death his three surviving sons, nanely, Pran Krishna,
Gour Mohan and Kanmal Krishna becane owners of 1/3rd share
each. On 7.9.1948, Kanmal Krishna died | eaving behind himhis
wi dow Snt. Radha Rani. Thus, she inherited 1/3rd undivi ded
share of her husband in the said dwelling house. On the
coming into operation of the H ndu Succession Act, 1956,
Smt. Radha Rani became full owner of 1/3rd share of her
deceased husband in the said house. She filed a suit for
partition on 5.9.1960 claining separation or her 1/3rd share
in the said house anobngst other properties. In the present
proceedi ngs, we are concerned only with the aforesaid famly
dwel | i ng house. The suit was filed against the other two co-
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owners, nanmely, Pran Krishna and Gaur Mdhan. Utimtely,
after the prelimnary decree a final decree canme to be
passed in favour of Smt. Radha Rani on 31.8.1971

Accordi ngly, she becane entitled to partition and separation
of her 1/3rd share in the said dwelling house. She made an
abortive attempt to get the final decree executed but
therein she did not get any relief of actual possession for
nunber of years. In the nmeanwhile, on 8.10.1979 she executed
and got registered a deed of gift in favour of her brother

the present appellant, gifting her 1/3rd undivided interest
in the said dwelling house as decreed to her pursuant to the
final decree for partition. Arnmed with that gift deed, the
appel | ant -donee who obviously was a stranger tc the joint
famly, filed execution petition on 14.12.1981 for executing
the final decree obtained by his predecessor in interest,
nanmely, the donor Spt. Radha Rani. Pending the execution
proceedi ngs taken -out by the appellant donee, one of the
judgrment -debtors Pran Krishna, original first defendant,
died in July 1982. 1n his place, his son present Respondent
No. 1, Madan~ Mohan Ghosh was brought on record as his | ega

heir in the execution proceedings. The executing court by
its order dated 17.1 1985 issued a wit of possession by
appointing a Pleader Commissioner to undertake the task of
suggesting partition of the suit house by netes and bounds.
Then in Septenber 1985, pending the execution proceedings
original judgment debtor Defendant No.2 Gaur Mhan also
died. It appears that thereafter the real contest renained
bet ween t he appell ant on the one hand and Respondent No.1 on
the other. Respondent No.1 filed an application on
12.12.1986 before the executing court under Section 4 of the
Act for enforcing his claim of pre-enption -against the
appel | ant stranger transferee of 1/3rd undivided interest of
the original title-holder Sm. Radha Rani. The executing
court by its order dated 13.8.1981 dismssed the said
application of Respondent No.l1 on the ground that the said
application was not maintainable after the final decree was
passed in the partition suit. As stated earlier, the said
vi ew of the executing court was not approved by the Division

Bench of the Calcutta H gh Court in the revision
application. It took the view that the said petition under
the Act was maintainable as still the final decree had not

got fully executed and satisfied by actual division of the
property by netes and bounds and delivery of ~actua
possession to the stranger transferee who had taken out the
execution proceedings. By its order dated  17.12.1990, the
Hi gh Court directed the executing court to dispose of the
application of Respondent No.1 under Section 4 of the Act on
merits with a further direction to conplete the said
proceedings within six nonths. It is the aforesaid order of
the Hgh Court which is challenged in the present appeal by
speci al |leave, as noted earlier

RI VAL CONTENTI ONS

Dr. Chosh, |learned senior counsel for the appellant,
vehement|ly contended that on the express |anguage of Section
4 of the Act, the application noved by Respondent No.1 was
not mai ntai nabl e. Dr. Ghosh relied upon a nunber of
deci sions which had taken the view canvassed by him H's
submission in short was that Section 4 of the Act can be
availed of by any of the parties to the litigation in the
partition suit till its culmnation into a final decree for
partition. That even during the appeal against the fina
decree Section 4 can be pressed in service. That once the
final decree cones to be passed and gets finally confirnmed
by the ultimate court of appeal the suit cones to an end.
Thareafter, when execution proceedings are taken out for
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executing such final decree, Section 4 of the Act would be
out of picture and cannot be pressed in service against the
stranger transferee of the decretal rights of one of the co-
owers in the famly dwelling house. Dr Chosh also
vehemently tried to subnmit that the finding reached by both
the courts belowthat the suit property consisted of a
famly dwelling house and was not an open | and, was al so not
sustainable. On the other hand, |earned counsel for the
respondents subnitted that Section 4 is a beneficia
provi sion which seeks to avoid the interference by the
stranger transferee of co-owner’s right in a joint famly
dwel l i ng house and if such strangers are pernmtted to come
into possession of any part of such dwelling house, the
peace and tranquility of the rest of the occupant nenbers of
the joint famly wouldbe order to avoid such a contingency
and possible strife the legislature in its wi sdom had
enacted this provision which has stood the test of time
spread over nore than a century and there was no reason to
restrict the -application of such a benevolent section only
upto the " stage of final decree and not during further

proceedi ngs in~ execution ~of such final decree. It was
submitted that beneficial provision of Section 4 can rightly
be made applicable during execution proceedings till the

final decree gets fully satisfied by division of property by
nmetes and bounds and by actual delivery of possession of
respective portions of the joint famly dwelling house to
the concerned shares. It is only at that -stage that the
executing court would become functus officio. That till that
stage is reached Section 4 of -the Act can be legitimtely
pressed in service by any of the remining co-owners
claimng pre-enptive right to purchase the share of the
stranger transferee from one of the  co-owners. ' Learned
counsel also in his turn relied upon a -decision. of the
Di vi sion Bench of the Patna High Court in Harendra Nath
Mukharj ee vs. Shyam Sunder Kuer & O's. (A 1.R 1973 Patna
142). He also submitted that in a partition suit till the
decree gets fully satisfied and executed each contesting
party remains as good as a plaintiff and consequently the
beneficial provision of Section 4 can be pressed in service
by any of the contesting co-owners till the final decree in
such a suit for partition gets fully executed and
i mpl enented and consequently curtain drops on the partition
proceedi ngs between the parties for ever.

It is in the background of these rival contentions that
we address ourselves to the consideration of thi's question
Before we refer to the cleavage of judicial opinion anongst
different High Courts on the scope and ambit of Section 4 of
the Act, it would be profitable to have a |look at. the
provision itself. The Statenent of (bjects and Reasons for
enacting the Partition Act, 1893 anpbngst others, provided as
under

"It is also proposed in the Bill to

give the Court the power of

conpelling a stranger, who has

acquired by purchase a share in a

fam |y dwel | i ng-house when he seeks

for a partition, to sell his share

to the nmenbers of the family who

are the owners of the rest of the

house at a valuation to be

determ ned by the Court. Thi s

provision is only an extension of

the privilege given to such share

hol ders by section 44, paragraph 2

of the Transfer of Property Act,
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and is an application of a well-

known rule whi ch obtains anpng

Muhamuadans ever ywher e and by

custom al so anong Hindus in sone

parts of the country."

It is obvious that the Act intended to extend the
privilege already available to a co-sharer in a famly
dwel | i ng house as per Section 44 of the Transfer of Property
Act, 1882 (hereinafter referred to as the T.P. Act’).
Section 44 of the T P. Act dealing with cases of transfer by
one of the co-owners of inmoveable property, reads as under

"44. Transfer by one co-owner -

Wiere one of two or nore co-owners

of the immveable property legally

conpetent in that behalf transfers

his share of such property or any

interest therein, “the transferee

acquires, _as to such share or

interest,” and so far as is

necessary to give effect to the

transfer, the transferor’s right to

joint possession or other conmon or

part enjoynent of the property, and

to enforce a partition of the sane,

but subject to the conditions and

liabilities affecting, at the date

of the transfer, the share ~or

interest so transferred.

VWere the transferee of a share of

a dwelling house belonging to an

undi vided famly is not a nenber of

the famly, nothing in this section

shall be deened to entitle himto

joint possession or other conmmon or

part enjoynent of the house”

It is obvious that by the time the Act cane to be
enact ed, the legislature had in view the aforesaid parent
provision engrafted in section 44 of the T.P. Act to the
effect that a stranger to the famly who becones the
transferee of an undivided share of one of the co owners in
a dwelling house belonging to undivided famly could not
claim a right of joint possession or —conmon or part
enjoynment of the house with other co-owners of the dwelling
house. Inplicit 1in the provision was the |egislative intent
that such stranger should be kept away from the _common
dwel | i ng house occupied by other co-sharers. It was enacted
with the avowed object of ensuring peaceful enjoynment of,
the common dwelling house by the remaining co-owners being
menbers of the sane famly sharing a common hearth and or
hone. It isin the light of the aforesaid pre-existing
statutory background enconpassing the subject that we have
to see what Section 4 of the Act purports to do. Section 4
of the Act provides as under :-

"4, Partition suit by transferee

of share in dwelling-house.-(1)

Were a share or a dwelling-house

bel onging to an undivided famly

has been transferred to a person

who is not a menber of such famly

and such transferee sues for

partition, the Court shall, if any
nenber of the famly being a
sharehol der shall undertake to buy

the share of such transferee, make
a valuation of such share in such
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manner as it thinks fit and direct

the sale of such share to such

shar ehol der, and may give al

necessary and proper directions in

that behal f.

(2) If in any case described in

sub section (1) two or nore nenbers

of t he famly bei ng such

sharehol ders severally undertake to

buy such share, the Court shal

follow the procedure prescribed by

sub-section (2) of last foregoing

section."

A nmere look at the aforesaid provision shows that for
its applicability at any stage of the proceedi ngs between
the contesting parties, the followi ng conditions nust be
sati sfied:

(1) A co-owner  having undivided

share in- the famly dwel ling house

shoul d- ef f ect transfer of hi s

undi vi ded interest therein

(2) The transferee of such

undi vided interest of the co-owner

shoul d be an outsider or stranger

to he famly;

(3) Such transferee nust sue for

partition and separate possession

of the wundivided share transferred

to himby the concerned co-owner;

(4) As against such a claimof the

stranger transferee, any nenber of

the fam |y having undivided share

in the dwelling house should put

forward his claimof pre-enption by

undertaking to buy out the share of

such transferee; and

(5) Wiile accepting such.a’ claim

for pre-enption by the existing co-

owner of t he dwel | i ng house

bel onging to the undivided famly,

the court should nake a valuation

of the transferred share bel ongi ng

to the stranger transferee and make

the cl ai mant co-owner pay the val ue

of the share of the transferee so

as to enable the clainmant co-owner

to purchase by way of pre-enption

the said transferred share of the

stranger transferee in the dwelling

house belonging to the undivided

famly so that the stranger

transferee can have no nore claim

left for partition and separate

possession of his share in the

dwel | i ng house and acccordi ngly can

be effectively denied entry in any

part of such famly dwelling house

The aforesaid analysis of Section 4 of the Act makes it
clear that there is no express provision indicating the
stage at which such application can be noved against the
stranger transferee of the share of an erstwhile co-owner of
dwel | i ng house of undivided famly. Consequently, on the
| anguage of Section 4, it cannot be urged that it cannot be
pressed in service after the final decree for partition is
passed and before such. final decree is fully executed
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whereby the court becomes functus officio. It is triteto
observe that in the present case out of the aforesaid
conditions for applicability of Section 4, save and except
the condition regarding the stranger transferee suing for
partition which is the subject-matter of fierce controversy
between the parties, all the remaining conditions are
satisfied. In other words, there is well established on the
record of the case that the suit house was a dwelling house
bel onging to wundivided fanily of three erstwhile brothers
and which later on cane to belong to two undivi ded brothers
along with the wi dow of their deceased brother and thus the
suit house was a dwelling house belonging to undivided
famly. Dr. Ghosh, |earned senior counsel for the appellant,
faintly tried to submt that both the courts below were in
error in holding that “the suit property consisted of a
dwel ling house and not open land. As both the courts
concurrently found it to be a dwelling house belonging to
undi vided famly, this contention is no |onger open for
adj udi cation at this stage. W, therefore, proceed on the
basis that ~the suit house is a dwelling house belonging to
undi vi ded fam-ly. It is _also not in dispute between the
parties that 1/3rd interest of one of the co-owners, nanely,
Smt. Radha Rani, who had got final decree for partition in
her favour, was transferred by gift in favour of the
appel l ant after the final decree and that such donee-
tranferee was a stranger to the famly as he was not a
menber of the said family. It is al'so not-in dispute that
Respondent No.1 by way of applicationunder Section 4 of the
Act undertook to buy out the share of the appel l'ant stranger
transferee being 1/3rd undivi ded share which belonged to his
predecessor in title decree-holder Snt. Radha Rani. However,
the real controversy between the parties is whether the
appel lant who is a stranger transferee of 1/3rd undivided
interest cf Snt Radha Rani in the suit property ?can be said
to have sued for partition so as to satisfy the remaining
condition of the said provision

In order to answer this nobot question, it has to be
kept in view what the legislature intended while enacting
the Act and specially Section 4 thereof. The legislative
intent as reflected by the Statement of bjects and Reasons,
as noted earlier, nmkes it <clear that the restriction
i nposed on a stranger transferee of a share-of one or nore
of the co-owners in a dwelling house by Section 44 of the
T.P. Act is tried to be further extended by Section 4 of the
Partition Act with a viewto seeing that- such transferee
washes his hands off such a fanmily dwelling house and gets
satisfied with the proper valuation of his share which wll
be paid to him by the pre-enpting co-sharer or! co-sharers,
as the case may be. This right cf pre-enption available to
ot her co-owners under Section 4 is obviously in  further
fructification of the restriction on such a transferee as
i mposed by Section 44 of the T.P. Act. It is true that
amongst ot her conditions, Section 4 requires for its
applicability that such stranger transferee nust sue for
partition and only in that eventuality the right of pre-
enption envisaged by Section 4 can be nade available to the
ot her contesting Co-owners. In this connection, great
enphasis was placed by Dr. Ghosh on the wrds such
transferee sues for partition as enployed by Section 4.
However, it has to be noted that this section does not
provide as a condition for its applicability that such
stranger transferee nmust file a suit for partition. The
words transferee sues for partition are wider than the words
transferee filing a suit for partition . The latter
phraseol ogy is conspicuously absent in the section. The
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Partition Act does not define the words "suing for
partition". The connotation of the term"sue" can be better
appreciated by |looking at certain standard works defining
such a phrase. In Black’s Law Dictionary, Sixth Edition, at
page 1432 the neaning of the word "sue is mentioned as under

"To comence or to continue |ega

proceedi ngs for recovery of a

right; to proceed wth as an

action, and followit up to its

proper term nation; to gain by

| egal process".

In Collins English Dictionary, 1979 Edition, at page
1452, one of the meaning of the word "sue" has been shown as
under :

"to institute | egal~ proceedi ngs

agai nst". In Aiyar’s Judi ci a

Dictionary, 10th Edition (1988), at

page 980, the word 'sue" is said to

have the follow ng neaning : -

"To take only |legal proceedings

agai nst one".

It is further observed that the word is used nost
exclusively to prosecute-a civil action against one.

In Concise xford Dictionary, Seventh Edition, at page
1066, the follow ng meanings are ascribed to the word "sue"

"1. institute 'legal pr oceedi ngs

agai nst (person); make application

to or to law court for~ redress;

nmake petition in law court for and

obtain (wit pardon etc.);

2. ent r eat (person); nmake

entreaty to (person) for a favour".

In Stroud’s Judicial Dictionary, Fifth Edition, at page
2540, the words "to sue" is said to have the  neaning
general | y speaking, or bringing action

It is, therefore, well-established that the term nol ogy
"suing for partition" would not necessarily nmean filing of a
suit in the first instance by the transferee. If a
transferee seeks to execute any final decree for partition
in favour of his transferor co-owner, he can be said to have
initiated a legal action for redressal of his decretal right
as a stranger transferee. Any legal action taken by anyone
for getting redressal from a law court and for vindicating
his legal right on which such action is based can be said to
have sued in a court of law It cannot, therefore, be said
that a purchaser of decretal rights flowing from a fina
decree for partition while initiating proceedings for
execution of that decree against the judgnent-debtors who
are co-sharers in the property sought to be partitioned by
nmetes and bounds, is not suing for partition by getting the
sai d decree executed through a Court of law If the words
"transferee suing for partition are given a restrictive
nmeani ng, nanely, that he can be said to be suing for
partition only upto the stage of final decree in such a suit
for partition then the w de phraseol ogy advisedly enpl oyed
by the legislature in the section wuld be deprived of its

real | audable object and content . It is trite to observe
that till the final decree for partition of a co-ownership
property cul m nat es into its full di schar ge and
satisfaction, the |is between the contesting parties cannot
be said to have cone to a final end. It is also axiomatic
that once the partition decree becones final, the court

whi ch passed the decree does not become functus officio for
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all purposes. On the contrary, its role remains effective
till the decree passed by it gets fully executed and
i mpl enented. It is for this very purpose that the
| egi sl ature has provided as per Section 38 of the Cvi

Procedure Code that a decree nay be executed by the court
which passed it, or by the court to which it is sent for
execution. Therefore, it is the duty of the court which
passes the decree to get it executed when called upon to do
so with a view to seeing that the rights and obligations
flowing from such decree get finally conplied with and
translated into reality. Till that stage is reached the
court which passes the decree does not becone totally
functus officio and the litigation between parties cannot be
said to have ended finally. Under these circunstances, it
cannot be said that a decree-holder in a partition suit or
his transferee who is arned with the plaintiff’'s rights
pendi ng such suit-or even after the passing of the fina

decree as transferee  of decretal rights when he seeks
execution /is not suing for partition or is not entreating
the court for its assistance to get his right fully
vindi cated as —per the claimin the suit and decree therein

In this connection, it is also profitable to keep in view
the legislative intent underlying various provisions of the

Code of Cvil Procedure whi ch shows that in given
circunstances the /proceedings in the suit can be treated to
include even execution proceedings. Explanation VII to
Section Il of the Civil Procedure Code dealing wth res
judicata |l ays down as under :-

"Expl anation VI .-The provisions of

this section shall apply to a

proceeding for the execution of a
decree and references in this

section to any suit, issue or
former suit shall be construed as
ref erences, respectively, to a

proceedi ng for the execution of the

decree, question arising in such

proceedi ng and a forner proceeding

for the execution of that decree."

As per Order 22 Rule 10, in cases of an assignment,
creation or devolution of any interest during the pendency
of a suit, the suit may by | eave of the court, be continued
by or against the person to or upon whom such interest has
cone or devolved. As per Order 22 Rule 12, nothing in Rules
3, 4 and 8 shall apply to proceedings in execution of a
decree or order meaning thereby that Order 22 Rule 10 will
apply to execution proceedings whereby the same schene
regardi ng devolution of interest of either party in the suit
is made applicable even to execution proceedings.

Section 52 of the Transfer of Property Act is another
illustration on the point dealing with the principle of lis
pendens. The explanation to the said section indicates that
the pendency of a suit would enconpass the stage after the
final decree till conplete satisfaction and discharge  of
such decree or order. It is, therefore, obvious that
| egislature for different contingencies has thought it fit
to extend the scope and anbit of the terminology "suit" even
for covering the execution proceedings in connection wth
decrees passed in such suits. As we have seen earlier
Section 4 of the Act has al so advisedly used the term nol ogy
"sues for partition" and has not confined it only to suits
filed by stranger transferee for applicability of Section 4
of the Act.

We have also to keep in viewthe avowed beneficia
object underlying the said provision. Section 4 of the
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Partition Act read with Section 44 of the T.P. Act
represents a well knit |egislative schene for insulating the
donmestic peace of nenbers of undivided famly occupying a
conmon dwel ling house from the encroachnent of a stranger
transferee of the share of one undivided co-owner as the
remai ni ng co-owners are presuned to follow simlar

traditions and node of life and to be accustoned to
identical likes and di sli kes and i denti cal famly
traditions. This |legislative scheme seeks to protect them
fromthe onslaught on their peaceful joint famly life by

stranger-outsider to the famly who may obvi ously be havi ng
di fferent outl ook and node of life including food habits and
other social and religious custons. Entry of such outsider
inthe joint famly dwelling house is Ilikely to create
unnecessary disturbances not germane to the peace and
tranquility not only of the occupants of the dwelling house
but also of neighbours “residing in the locality and in the
near vicinity. Wth a viewto seeing that such honpgeni ous
life of co-owners belonging to the sane joint fanily and
residing inthe joint fam |y dwelling house is not adversely
affected by the entry of a stranger to the fanmly, this
statutory right of pre-enption is nade available to the co-
owners who wundertake to buy out such undivided share of the
stranger co-owner. |If such a right flowing from Section 4 of
the Act is restricted in its operation only upto the fina
decree for partition, the very benevolent « object of the
section would get frustrated as upto final decree stage, the
court would only crystalise the shares of the contesting co-
owners but the separation and partition of the shares of
respective parties get really affected on spot only by
actual division by metes -and bounds and -delivery of
Possessi on of respective shares to respective share-hol ders.
This can be achieved only at the stage when the execution of
the final decree takes place and the litigation reaches its
termnus for the contesting parties and the curtain drops on
the litigation. Only then the court which passed the decree
becormes finally functus officio. It is also well-settled
rule of interpretation of statute that the court should | ean
in favour of that interpretation_ which fructifies the
benefi ci al purpose for which the provision is enacted by the
| egi sl ature and should not adopt an interpretation which
frustrates or unnecessarily truncates it. Maxwell on - The
Interoretation of statutes, Twelfth Edition, has observed in
Chapter 4 pertaining to beneficial construction as under : -

"The fact that a section is clearly

designed to afford relief may

incline the court to construe it

nore benevolently than it mght a

| ess obvi ously renedi al

enactnment..."

Simlarly it has been observed at page 96 as under : -

"It is said to he the duty of the

judge to nake such construction of

a statute as shall suppress the

m schi ef and advance the renedy. To

this end, a certain extension of

the letter is not unknown, even in

crimnal statutes".

Consequently, on the express |anguage of Section 4 of
the Partition Act which is a benevol ent provision enacted by
the legislature for the welfare and tranquility of the
nenbers of a joint famly occupying s e dwelling House, we
nmust so construe the provision as to nake it avail able at
all the relevant stages of the Ilitigation between the
contesting co-owners till the l[itigation reaches its
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term nus by way of full and final discharge and satisfaction
of the final decree for partition. If a stranger transferee
enters the arena of contest at any stage and seeks to get
his share separated as far as the subject-matter of the
litigation, namely, the dwelling house, is concerned, he can
be said to be suing for partition and separate possessi on of
hi s undivided share to which he has beconme entitled because
of transfer by one of the co-owners. Such a transferee night
cone on the scene prior to the final decree via Oder 22
Rule 10 or he nmy conme on the arena of contest seeking
redressal of his right of partition and separation of his
undi vi ded share even tn execution proceedings as a
transferee of the decree right of erstwhile plaintiff under
the final decree either by hinmself filing the execution
proceedi ngs as per Order 21 Rule 16 or nay subsequently step
in the shoes of the decree-holder who has already filed the
execution proceedings via Order 22 Rule 10 read with Oder
22 Rule 12. I'n either eventuality, such a stranger
transferee who energes on the scene of litigation between
the contesting co-owners which has not stilt reached its
term nus and who seeks vindication of his transferee-rights
in the dwelling house can certainly be said to be suing for
partition even at the stage of execution of such fina
decree for partition.

In our view, 'therefore, on the express |anguage of
Section 4 of the Partition Act, the Division Bench of the
Hi gh Court reached a correct conclusion in the inmpugned
j udgrent .

Nowis time for us to have a quick look at the
di fferent decisions of the Hi gh Courts on thi's question. Dr.
Ghosh, |earned senior counsel for the appellant, heavily
relied upon sone of the decisions of the Patna and the
Cal cutta High Courts as well as the decision of the Mudras
H gh Court in support of his contention that Section 4
cannot be applied at the stage of execution of a fina
decree for partition. On the other hand, |earned counsel for
the respondents, relied upon the latter decisions of the
Patna H gh Court as well as the Calcutta H gh Court in
support of his rival contention seeking application of
Section 4 of the Act even during execution proceedi ngs and
whi ch contention, as we have seen above, neets our approval.
We shall first deal wth the decisions relied upon by Dr.
Ghosh in support of his contention. In Sheodhar Prasad Singh
& Os. vs Kishun Prasad Singh & Os. (A |l.R 1941 Patna 4)),
Dhavle, J. took the view that an application under Section 4
could be made in appeal against final decree. Now it nust be
kept in view that the learned Judge was not directly
concerned with a situation which arises in the present case.
In the case before the learned Judge of the Patna /Hi gh
Court, the question of applicability of Section 4 of the Act
fell for <consideration at the stage when the final decree
reached the second appellate stage before the H gh Court.
According to the | earned Single Judge, Section 4 could apply
even at that stage. The |earned Single Judge, therefore, had
no occasion to consider the further question wth which we
are concerned. The view propounded by himcannot be said to
have ruled out the applicability of Section 4 beyond the
stage of final decree in a suit for partition. Dr. Ghosh
invited our attention to a decision in Birendra Nath
Banerjee vs. Snt. snehalata Devi Anr. (A.1.R 1968 Calcutta
380). Even in that case the Division Bench of the Hi gh Court
was concerned with the applicability of Section 4 pending
appeal against the final decree for partition. The D vision
Bench observed therein as under :-

"The right of pre-enption under
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Section 4 of the Partition Act is a
right given by the statute and on
its wording, it subsists so long as

the suit renmains pending, or, in
ot her words, so long as the suit
has not been concl uded or

terminated by an effective fina

decree for partition. Therefore, an

application claimng, pre-enption

at a time when the appeal against

final partition decree is pending

cannot be held barred by limtation

on the ground that it has been

filed beyond three vyears of the

passi ng of t he prelimnary

partition decree."

The af oresai d observation makes it clear that the court
was concerned w'th the question of limtation in connection
with application under Section 4 of the Act pending the
appeal against the final decree and whether it should be
treated as time barred considering the starting point of
prelimnary decree. It is true that the Division Bench, in
this connection, observed that the right of pre-enption
under Section 4 subsists so long as the suit is pending or
has not been concl uded or term nated by the final decree for
partition. But the said observation cannot be construed to
have excluded the possibility of applicability of Section 4
to a post final decree stage as such a situation had not
arisen for consideration of the court. However the decision
of the Madras Hgh Court is on the point. Strong reliance
was placed by Dr. Ghosh on the judgnent of the Madras Hi gh
Court in Abdul Sathar vs. AL Nawab (A |.R 1980 Madras 225),
In that case a learned Single Judge, Ratnam J., took the
view di ssenting fromthe decisions of “the Patna and the
Calcutta High Courts to which we shall make a reference
presently that Section 4 of the Act cannot be pressed in
service after the final decree for partition is passed. In
ot her words, in execution proceedings Section 4 of the Act
cannot apply. As already discussed by us earlier Section 4
on its express |language cannot be read in such a truncated
fashion. Therefore, the decision of the |earned Single Judge
Cannot be Considered to ba laying down good I|aw. On - the
ot her hand, the decisions of the Patna and the Cal cutta Hi gh
Courts to which we shall now nmake a reference

In Satya Narayan Chakravarty vs. Biswanath Paul & Os.
(1974 Calcutta Weekly Notes 871), a Division Bench of the
Calcutta H gh Court observed that so |ong as the stranger
purchaser of decretal rights of one of the co-owners has not
taken possession of his allotted share by execution of the
sai d decree, application under Section 4 of the partition
Act is nmaintainable In this connection, it was observed by
the Division Bench, speaking through Laik, J., as under :-

"Havi ng considered the scheme of

the Partition Act including its

object which is to prevent the

i ntroduction of any foreign el enent

into the group of family nenbers

and its aimwhich is to naintain

honogeneity in respect of t he

entire famly and particularly the

provi sions of section 4 thereof,

whi ch does not indicate a contrary

intention and after giving anxious

consideration to the principles

laid down but fol l owi ng t he
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principle that the residence in a

dwel | i ng house of an undivided

family should not, if possible (but

not contrary to law), be thrown

open to a stranger to the famly

and renmenbering that the terns of

section 4 of the Act are quite

general and distinct froma decree

passed in a partition suit and

hol ding further the rule that the

executing court shoul d not go

behind the decree, is inapplicable

in an application under section 4

of the Partition Act and not

ignoring the provisions of section

44 of the Transfer of Property Act

and the rules of pre-- enption

governi ng t he Muhammandans,

Buddhi st s, Jews, Ronmans and ot hers

and ‘agreeing with respect to the

di ctum of-the judicial comrittee in

42 A 10-1LR 37 AM 129 (141) R C

that the right of pre-enptionis a

"val uable right" - the object of

such a right being the avoi dance of

a disagreeable stranger (though

some may think it an archai smand a

clog on freedomof contract) the

court held that an application

under Section 4 of the Partition

Act is nmmintainable even after the

final decree is passed...."

In Boto Krishna Ghose vs. Akhoy Kunmar CGhose & Os.
(A1.R (37) 1950 Calcutta 111), it was held by | another
Di vi sion Bench of the Calcutta H gh Court that a dwelling
house of an undivided famly has a linkage with the dwelling
house which belongs to the famly and which is not divided
and that such dwelling house may be owned by nmenbers of such
famly who need not be joint in mess and that house itself
shoul d be wundivided anongst the nenbers of the fanmly who
are its owners. The enphasis is really on the " undivided
character of the house, and it is this —attribute of the
house which inparts to the famly its character “of an
undivided famly. For the nenbers of the famly nay have

partitioned all their other joint properties and nay have
separated in ness and worship, but they would still be an
undivided family in relation to the dwelling house so |ong
as they have not divided it anongst thenmselves. 1In this

connection, it has been further observed as follows : -

"I'f in this state of things a
menber of the famly transfers his
share in the dwelling house to a
stranger, the position that arises
that para 2 of section 44, T.P. Act
cones into operation and the
transferee does not becone entitled
to joint possession or other comon
or part enjoynent of the house,
al t hough he woul d have the right to
enforce a partition of his share

The object of this provisionis to
prevent the intrusion of strangers
into the famly residence which is
all owed to be possessed and enjoyed
by the nenbers of the family al one




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 15

in spite of the transfer of a share
to a stranger . The factua
position then is that it is stil

an undi vided dwelling house, the
possessi on and enjoynent of which
are confined to the menbers of the
famly, the stranger transferee

bei ng debarred by law from
exercising his right to joint
possessi on which is one of the nmain
i nci dents of co- owner shi p of
property. Such a dwelling house can
in our opinion still be | ooked upon
as a dwel ling house belonging to an
undi vi ded famly, because t he

menbers of the fanmily  have not

divided it ampbngst thenselves and

are in sol e enj oynment and

possession of it to the exclusion

of .t'he~ stranger transferee who has

only-a right to partition. And so

long as the dwelling house has not

been conpletely al'i enat ed to

strangers as was the case in Vanan

Vi shnu vs. Vasudeo Norbhat, 23 Bom

73, successive /transfers by other

co-sharer nmenbers of the fanmi |y do

not alter the factual position in

this respect, because the remaining

menber or menbers  of the famly

have the right to hold exclusive

possession to the exclusion of the

stranger alienees. So |long as that

situation | ast s, t he dwel I'i ng

house, in our opinion, continues to

be a dwelling house bel onging to an

undi vided famly."

The aforesaid decision also shows that so  long as
decree for partition of a fanmily dwelling house does not get
fully executed and the shares of  co-owners do ~not get
separated by netes and bounds and the co-owners are not put
in actual possession of their respective shares, the
dwel | i ng house remmins to be comobn dwel ling house of joint
famly and so long as that attribute remains, section 4
woul d continue to ba attracted. W nmay now deal with the
deci sion of the Division Bench of the Patna H gh Court which
has also directly spoken on the point. In Harendra Nath
Mukharj ee vs. Shyam Sunder Kuer & O's. (Supra) Mikharji, J.,
speaking for the court had to consider this very question in
the light of the schenme of Section 4 of the Partition Act.
It was held that application under Section 4 could be nmade
at any stage of the suit. Sinply because an application had
been filed after the passing of the final decree, it could
not be said that it was not maintainable on the ground that
the executing court could not go behind the decree. It was
not a case of going behind the decree. It was further
observed that fanmily continued to be undivided qua dwelling
house till possession was delivered to the nmenbers of the
famly in execution of the final decree for partition and as
such, the application under Section 4 was maintainable after
passing of the final decree and before the possession of the
dwel | i ng house in question was delivered to the stranger
transferee. The aforesaid decisions of the Calcutta High
Court in the cases of Satya Narayan Chakravarty (supra) and
Boto Krishna Ghose (supra) as well as the decision of the
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Division Bench of the Patna High Court 1in the case of
Harendra Nath Mikharjee (supra) |ay down the correct |ega
posi tion.

At this stage, we nmay note one apprehensi on voiced by
Dr. Chosh. It was submtted that if this view regarding
applicability of Section 4 is upheld, then it may very well
happen that even after the decree for partition is executed
by one of the erstwhile co-owners and his transferee and the
stranger transferee is actually put in possession of his
share by division on spot by metes and bounds, and
thereafter if such a transferee transfers his separate share
in the dwelling house which has been actually handed over to
him the co-ower my 'still file an application under
Section 4 of the Act. . This apprehension is totally
m sconceived. Section 4 in its applicability, as discussed
above, will cover all stages of [Ilitigation in a partition
suit fromits inception till its term nation not only by the
final  decree for partition but also by its conplete
satisfaction and discharge through the assistance of the
executing court; ~once that happens the court itself becones
functus officio and the Jlitigationwill come to an end and
the concerned parties thereafter will occupy the respective
portions of the erstwhile ~dwelling house as full owners of
their portions. The separated part of the dwelling house in
possession of such stranger transferee cannot then be
treated as a part and parcel of the dwelling house bel ongi ng
to an wundivided fanmily and at that stage the dwelling house
gua such a stranger would cease to belong to any joint
famly and it would belong to -different owners occupying
their respective portions ina conposite building. Mnent
the integrity of common dwelling house belonging to
undivided family 1is broken by the execution of ‘the fina
partition decree through the intervention of the court and
the proceedings are ended, there would remain no scope for
play of Section 4 of the Act as there would be no subject-
matter of a common dwelling house bel onging to an undivi ded
famly on which it coul d operate

As a result of the aforesaid discussion, it nmust be
held that Section 4 of the Act can validly be pressed in
service by any of the co-owners of the dwelling house
bel ongi ng to undivided fam |y pending the suit for partition
till final decree is passed and thereafter even at the stage
of execution of the final decree for partition so long as
the execution proceedi ngs have not effectively ended and t he
decree for partition has not been fully executed and
satisfied by putting the share-holders in actual possession
of their respective shares. Beyond that stage, however,
Section 4 will go out of comm ssion.

That | eaves out the question as to what final order
shoul d be passed in these proceedi ngs. As we have upheld the
applicability of Section 4 to the present proceedings the
application filed by Respondent No.1 is held maintainable
and is required to be processed further. At this stage, on
the aforesaid conclusion to which we have reached, it would
be necessary, as directed by the Hi gh Court, to renmand the
proceedi ngs under Section 4 of the Act for being processed
further. However, as the proceedings are very old and are
lingering on since so nmny years in the court, |earned
counsel for the respondents fairly suggested with a viewto
putting an end to this litigation that Respondent No.1l who
had nmoved the application under Section 4 of the Act in
1986, is prepared to pay Rs. four lakhs to the appellant in
full and final satisfaction of his Caimas a donee of the
share belonging to Snt. Radha Rani. This amunt was offered
inthe Ilight of the valuation of the share of the appellant
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in the dwelling house as on 12.12.1985 when that application
was noved

This offer was made by Ilearned counsel for the
respondents in consultation with Respondent No 1 who was
present in the Court. Dr. CGhosh, |earned senior counsel for
the appellant, was also agreeable to the said course being
adopted. In our viewthis is a fair stand taken by both the
parties to put an end to this litigation which was triggered
off as early as on 5.9.1960. It is high tinme that it reaches
its final terminus at |east after 36 years. W, therefore,
grant application of Respondent No.1l under Section 4 of the
Partition Act and direct himto pay Rs.four |lakhs to the
appellant in full and final satisfaction of his claimand on
paynment of Rs. four |akhs by Respondent No.1 to the
appel l ant, the appellant shall convey his right, title and
interest in the suit house to Respondent No.l1 as per Section
4 of the Partition Act. Rupees four |akhs shall be paid by
Respondent. No.l1 to the appellant by instal ments as under :-

1. Rupees two |akhs will be paid

by Respondent No.1 to the appell ant

on or before 31 .12.1996.

2. The bal ance of Rupees two

| akhs shall be paid by Respondent

No.1l to the appellant on or before

31. 3.1997.

It is further directed that in case of default of any
of these instalnments, the anount renaining due on such
default shall beconme payable by Respondent 'No.1 to the
appellant with 18%interest thereon from the date cf this
judgrent till the paynment of such default anount. On paynent
of the aforesaid amount of Rs.four |akhs and al so subject to
paynment of interest on the requisite ~anpbunt, in case of
default, if any, as eforesaid, the right, title and interest
of the appellant in the suit dwelling house shall ' stand
transferred in full ownership  OF ~Respondent No.1l, the
applicant of Section 4 of the Act and such share shall be
treated to have been sold by the appellant to Respondent
No.1l. On receipt of the aforesaid sale consideration, the
appel l ant shall also execute necessary sale docunment in
favour of Respondent No.1l. The cost of registration of such
sal e docunent shall be borne by Respondent No.1. Thereupon,
the application for execution noved by the appellant shal
be treated as closed and the decratal claimof the appell ant
gua the judgnent-debtors will be treated as fully satisfied.
It is further directed that the concerned parties shall not
alienate or encunber in any nmanner their respective shares
inthe joint famly dwelling house till the present order is
fully conplied wth. The concerned parties are directed to
carry out the aforesaid directions punctually. The appeal is
accordingly disposed of with no order as to costs in the
facts and circunstances of the case.




