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1. Ri tesh Polysters Ltd. (Company) was a conpany incorporated and

regi stered under the provisions of the Conpani es Act, 1956.

One Surender Kunar Agarwal was shown to be a pronoter in the
brochure issued by the Conpany. However, his wi fe Rookprekha
Agarwal and their two sons Ritesh Agarwal and Deepak Agarwa
(Appel lants, who were said to be mnors at the relevant tine) also

purported to have nade contributions. The Conpany cane out with a
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public issue of 30 | akh equity shares of Rs. 10/- each at a prem um of Rs.
5/- per share aggregating to Rs. 450 | akhs. A prospectus therefor was

i ssued. The issue opened on 12.06.1995. It closed on 22.06.1995. 15

| akh shares of Rs. 10/- each for cash at a premiumof Rs. 5/- per share
were reserved for firmallotnment to the promoters and directors of the
conpany and their friends and relatives. A sumof Rs. 2.25 crores (Rs.
225/ - lakhs) was to be invested by the pronoters. The issue went
through: It later transpired that Pratha Investnents, R tesh Capital and
Ri tesh Agarwal asked for issuance of duplicate shares contendi ng that

the shares allotted in their favour had been nisplaced. An adverti senent
was issued. A notice was also sent to the Stock Exchange. The Stock
Exchange, however, on an enquiry made in that behalf, came to |earn that
the alleged | ost shares had in fact been sold in the market. The trading in

the scrip of the Conpany was suspended.

2. The matter was referred to the Securities and Exchange Board of
India (for short "the Board"). In an enquiry conducted by the Board, it
was di scovered that only 7.96% of the public issue had been subscribed

by the public till the closing date and the pronoters who were required to
subscribe Rs. 225/- | akhs had invested a sumof Rs. 35/-"1akhs only. A

| arge nunber of other irregularities were also found.
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As the Board has noticed the said irregularities in great details, it is

not necessary for us to repeat the same once over again. The Board, by

its order

dated 9.02.2004, directed:

"40. Therefore, in the interest of the investors
and safety and security of the capital market, in
exerci se of powers conferred on nme under

Section 4(3) read with Section 11 and 11B of

SEBI' Act and Regul ation 11 of SEB

(Prohibition of Fraudul ent and Unfair Trade
Practices) Regulations, 1995, |, hereby, direct
M's. Ritesh Polyster Limted and its pronoters,
viz., Ritesh Exports Ltd., Sh. Surendra Kumar
Agarwal , “Smt. Roop Rekha Agarwal, Sh.

Ri tesh ‘Agarwal and Sh. Deepak Agarwal to

di sassoci ate thenselves in every respect from
the capital market related activities and not to
access the capital nmarket for a period of ten
years.

41. Further, in light of the facts and

ci rcunstances of the case, it is already nade
out that the public issue by the pronpters was
hoax with an intention to perpetrate fraud on
investors. Therefore, | amof the viewthat it
woul d be appropriate to pass a direction under
section 11B of the SEBI Act as a renedia
nmeasure. | hereby direct the above named
promoters of Ritesh Polyster Ltd. to buy back
the shares fromthe allottees/ sharehol ders

of fering an anount at which the shares were
issued i.e. Rs. 15/- per share if the shares are
fully paid or @Rs. 7.50 per share if the shares
are partly paid and delist Ritesh Polyster Ltd.
fromthe stock exchanges."
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3. An appeal was preferred thereagai nst before the Tribunal

However, none of the findings of fact were in question. The said

findings of fact, therefore, had attained finality.

The Tribunal, by reason of the inpugned judgnment, negatived the
pl ea of the appellants Ritesh Agarwal and Deepak Agarwal that they

were mnors at the relevant time, stating:

"The appel l'ants i'n appeal no. 43/2004 have
taken a plea that they were mnors at the tine
when the conpany went in for the public issue
and, therefore, the Board was not justified in
i ssuing any direction to them W are unable to
accept this plea. W areinforned that the
Board has | aunched prosecuti on agai nst the
conpany and its pronoters. In those
proceedings it may be rel evant for these
appel l ants to contend that they were mnors, but
in the present proceedi ngs which are of civi
nature, the plea can have no rel evance. At any
rate, they had attained nmajority on the date
when the inmpugned order was passed and,
therefore, the direction restraining themfrom
accessing the capital market could be i'ssued by
t he Board."

4, The Tribunal opined that the Conpany and its pronoters played

fraud on the public and the Board was justified in debarring the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

26

5

promoters and the Conpany from having access to the capital narket for
a period of 10 years. It also agreed with the other directions of the

Boar d.

5. In the af orementi oned backdrop, the questions which have been
rai sed before us by M. C A Sundaram |earned seni or counsel appearing

on behal f of the appellants, have to be noticed, which are as under

(1) Ri-tesh Agarwal and Deepak Agarwal being mnors, no order of
penalty coul d have been inmposed on them

(ii) Apart from Surender Kumar Agarwal, others having not been
shown 'as pronmoters in the brochure, the inpugned judgnent
cannot. be sust ai ned.

(i) The issue in question having been opened on 12.06. 1995 and
cl osed on 22.06.1995, the Securities and Exchange Board of
India (Prohibition of Fraudulent and Unfair Trade Practices
Rel ating To Securities Markets) Regul ations, 1995 (for short
"t he FUTP Regul ations) which came into force on and from

25.10. 1995 cannot be said to have any application
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6. Ms. Suruchii Aggarwal, |earned counsel appearing on behalf of the

respondents, on the other hand, would contend:

(i) Till the FUTP Regul ations canme into force, the matter used to
be governed by the Securities and Exchange Board of India
Act, 1992 (for short "the SEBI Act") and application thereof
was not dependant upon the coming into force of the FUTP
Regul ati ons.

(ii) I'n the proceedi ngs before the Board, which is civil in nature,
the appellants Ritesh Agarwal and Deepak Agarwal never
cl ai'med thensel ves to be the mnors and, thus, such a plea
cannot be raised where they have been held guilty of
defraudi ng the public fund.

(i) The nature of the fraud practised being that they purported to
have transferred their noney to the Conpany on one day and
on the next day they took the same back and, thus, the pronoter
havi ng not admittedly contributed in the fund, the inpugned

j udgrment should not be interfered wth.

7. The SEBI Act was enacted to provide for the establishment of a

Board to protect the interests of investors in securities and to pronote the
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devel opnent of, and to regulate, the securities market and for matters

connected therewith or incidental thereto.

"Board" has been defined in Section 2(1)(a) of the SEBI Act to
mean "the Securities and Exchange Board of |ndia established under

Section 3" thereof.

Chapter 1V of the SEBI Act provides for powers and functions of
the Board. Sub-section (1) of Section 11 thereof enjoins a duty upon the
Board to protect the investors in securities and to pronote the
devel opnent of and to regulate the securities market by such neasures as
it thinks fit. The nmeasures referred to in Sub-section (1) of Section 11
may provide for, without prejudice to the generality of the foregoing
provisions, inter alia the follow ng:

"(a) regulating the business i'n stock exchanges
and any other securities markets;

(b) registering and regul ating the working of
stock brokers, sub-brokers, share transfer
agents, bankers to an issue, trustees of 'trust
deeds, registrars to an issue, merchant bankers,
underwriters, portfolio managers, investnent
advi sers and such other intermediaries who may
be associated with securities markets in any
manner ;
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(ba) * k%

(C) * % %

(d) * k%

(e) prohibiting fraudul ent and unfair trade
practices relating to securities markets;

(f) * k%

(g) prohibiting insider trading in securities;

(h) * k *

(I) * k%

(|a) * k *

(j) perform ng such functions and exerci sing
such powers under the provisions of the
Securities Contracts (Regulation) Act, 1956 (42
of 1956), as may be delegated to it by the
Central Covernnent;"

Section 11A of the SEBI Act specifies the matters which are
required to be disclosed by the conpanies. Section 11AA thereof
provides for collective investnment schene. Section 11B provides for

certain renedi al measures which read as under
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"11B. Power to issue directions

Save as otherw se provided in section 11, if
after making or causing to be made an enquiry,
the Board is satisfied that it is necessary-

(i) inthe interest of investors, or orderly
devel opnent of securities nmarket; or

(ii) to prevent the affairs of any intermediary or
ot her persons referred to in section 12 being
conducted in a manner detrinental to the
interests of investors or securities market; or

(iii) to secure the proper managenent of any
such internediary or _person,

it may issue such directions,-

(a) to any person or class of persons referred to
in section 12, or associated with the securities
mar ket ;  or

(b) to any conpany in-respect of matters
specified in section 11A, as may be appropriate

in the interests of investors in securities and the
securities nmarket."

Section 12 of the SEBI Act provides for registration of stock

br okers, sub-brokers, share transfer agents, etc. Chapter VI A of the
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SEBI Act provides for penalties and adjudication. Section 15H provides

for penalty for non-disclosure of acquisition of shares and take-overs.

Section 24 of the SEBI Act provides for the offences committed
under the SEBI Act.

Section 30 of the SEBI Act provides for regul ati on naki ng power.
The Board in exercise of its power conferred upon it under Section 30 of
the SEBI Act nade the FUTP Regul ati ons. The sai d Regul ati ons cane

into force on and from 25.10.1995.

8. I ndi sput ably, when-the irregularities commtted by the Conpany
and/ or its pronoters cane to the notice of the Board, it had issued a

notice only on 28.01.2003.

The FUTP Regul ations are prospective in nature. Chapter Il of the
FUTP Regul ations provides for prohibition of fraudulent and unfair trade
practices relating to securities market. Regul ation 4 prohibits against

mar ket mani pul ati on; C ause (a) whereof reads as under

"4. No person shall -

(a) effect, take part in, or enter into, either
directly or indirectly, transactions in securities,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 26

11

with the intention of artificially raising or
depressing the prices of securities and thereby
i nduci ng the sale or purchase of securities by
any person"

Regul ation 5 of the FUTP Regul ati ons provides for prohibiting

m sl eadi ng statenments to induce sale or purchase of securities.

Regul ation 6 thereof prohibits unfair trade practices relating to securities.

Regul ation 11 enpowers the Board to issue directions in the follow ng

terns:

"11. 'The Board nay, after consideration of the
report referred to in regulation 10 and after

gi ving reasonabl e opportunity of hearing to the
person concerned, issue- directions for ensuring
due conpliance w th the provisions of the Act,
rul es and regul ati ons nmade thereunder, for the
pur poses specified in regulation 12."

Regul ation 12 of the FUTP Regul ati ons specifies the purpose of

di rections.

9. We may al so notice that a Conpany has certain duties and

functions under the Conpanies Act, 1956. Section 63 thereof provides
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for criminal liability for ms-statements in the prospectus, which reads as
under :
"63 - Crimnal liability for ms-statenents in

prospect us

(1) Where a prospectus issued after the
commencenent of this Act includes any untrue
statenment, every person who authorised the

i ssue of the prospectus shall be punishable with
i mpri'sonnent for a termwhich may extend to

two years, or with fine which may extend to
fifty thousand rupees, or with both, unless he
proves either that the statenent was i muateria
or that he had reasonable ground to believe, and
did up to-the time of the issue of the prospectus
bel i eve, that the statenent was true.

(2) A person shall not be deened for the

pur poses of this section to have authorised the
i ssue of a prospectus by reason only of his
havi ng gi ven-

(a) the consent required by section 58 to the
i nclusion therein of a statenent purporting to
be made by him as an expert, or

(b) the consent required by sub-section (3) of

section 60."

Section 77 of the Conpanies Act provides for restrictions on

purchase or | oans by Conpany for purchase of its own shares. Any
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person violating the provisions of the Conpani es Act may be proceeded

t her eunder.

10. The word "pronoter", however, has not been defined either under
the Conpani es Act or under the SEBI Act. The definition of pronoter
has, however, been provided in Section 2(h) of the Securities and
Exchange Board of India (Substantial Acquisition of Shares and

Takeovers) Regulations, 1997 in the follow ng terns:

"2(h). ‘Pronoter’ neans -

(a) any person who is in control of the target
conpany;

(b) any person naned as pronmpter in any offer
docunent of the target conpany -or any

sharehol ding pattern filed by the target
conpany w th the stock exchanges pursuant to
the Listing Agreenment, whichever is |ater;

and i ncludes any person bel onging to the
pronoter group as nentioned in Explanation |
Provided that a director or officer of the target
conpany or any other person shall not be a
promoter, if heis acting as such nerely in his
pr of essi onal capacity.:

Expl anation |: For the purpose of this clause,
"pronmoter group’ shall include:

(a) * % %

(b) in case the pronoter is an individual -

(i) the spouse of that person, or _any
parent, brother, sister or child of that person-or
of his spouse;

(ii) any conpany in which 10% or

nore of the share capital is held by the
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promoter or an imrediate relative of the
promoter or a firmor HUF in which the
promoter or any one or nore of his immediate
relative is a menber;

(iii) any company in which a conpany
specified in (i) above, holds 10% or nore, of
the share capital; and

(iv) any HUF or firmin which the
aggregate share of the prompter and his

i mediate relatives is equal to or nore than
10% of the total.

Expl anati on Il Fi nanci al I nstitutions,
Schedul ed Banks, Foreign Institutiona

I nvestors (FlI'ls) and Mutual Funds shall not be
deenmed to be a promoter or pronoter group
nerely by virtue of their sharehol di ng.
Provi-ded that the Financial Institutions,
Schedul ed Banks and Foreirgn Institutiona
Investors (FIls) shall be treated as pronoters or
promot er group for the subsidiaries or
conpani es promoted by them or nutual funds
sponsored by them"

11. It may be true that only Surender Kumar Agarwal was shown as a
pronmoter in the Brochure along with Shiv Shanker Agarwal and
Mahender Kumar Agarwal, but, indisputably, ‘Rooprekha Agarwal,

Ri tesh Agarwal and Deepak Agarwal who are w fe and sons of Surender
Kumar Agarwal nade contributions. (They, therefore, cone within the

purview of the said term
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Surender Kumar Agarwal ex facie suppressed the fact that Ritesh
Agarwal and Deepak Agarwal were minors. Such a contention appeared

to have been raised for the first tine before the Tribunal

It is one thing to say that as minors they could not have entered
into a contract having regard to the provisions of the Indian Contract Act,
1872 and, thus, any act conmitted by them should be ignored, but, this,
itself, goes to show how Surender Kumar Agarwal played an inportant
role inresorting to wholly unfair practices and fraudul ent acts. It is,
therefore, not possible for us to hold that Surender Kumar Agarwal al one

was the pronoter.

However, a minor cannot enter into a contract. The Tri buna
unfortunately did not go into thi's question in details. Finding of the
Tri bunal which has been noticed by us hereinbefore, with respect, is
whol Iy unsustainable. It is not based onany legal principle. No reason

has been assigned therefor.

If they were minors, they being not party to the fraud, coul d not
have been subjected to penalty under the SEBI Act. The person-who

conmitted the fraud in their names, viz., Surender Kumar Agarwal
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hi nsel f, shoul d have been proceeded agai nst not only for comm ssion of

act of fraud on his own behal f but al so on behalf of the m nors.

The fact that the issue was under-subscribed is not in dispute. The
guestion that the under-witers have not subscribed is also not in issue.
The fact that there had been divergence of funds is also neither in doubt
nor in dispute. The promoter’s contribution has not cone in,

furthermore, is not in question

The Board did not find any justification in the cause shown by the

appel I ants herein.

The vi ol ati ons whi ch have been found are:

"1) The entire anount collected as
subscription was not kept in a separate account
(public issue account) opened for this purpose
and was being deposited in other account of

ot her banks al so.

2) Ri tesh Pol yster received only Rs. 35

| akhs as pronoters contribution instead of Rs.
2.25 crores. However, they have fraudulently
allotted shares worth Rs. 2.25 crores to the
pronoters and hence cheated the other genuine
i nvestors/ underwiters.
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3) Ri t esh purchased the shares back from
the financiers who had bail ed out the issue
(under the garb of subscription) using the
public issue proceeds. This is in violation of
Section 77 of the Conpanies Act, 1956. Thus,

the public issue proceeds have not been utilized
for the purpose it has been rai sed. Hence, there
has been mi sstatement in the prospectus to this
effect.

4) The issue did not receive the ninimm
subscription of 90% even after the devol venent
peri od. Hence, the issue should have been
refunded which was not done. Thus, there has

been a misstatenent in the prospectus to this
effect.™

The said findings are not in question. The Board, therefore, has
rightly proceeded to take action in terns of the SEBI Act.
The question as to whether the provisions of the FUTP

Regul ations are attracted in this case may now be exani ned.

The FUTP Regul ations came into force for the first tinme on
25.10.1995. Wuld it apply in a case where the cause of action arose
prior thereto? Ex facie, a penal statute will not have any retrospective
ef fect or retroactive operation. If conm ssion of fraud was conpl ete
prior to the said date, the question of invoking the penal provisions
contained in the said Regulations including Regulations 3 to 6 would not

arise. It is not that the Parliament did not provide for any penal provision
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in this behalf. If the appellants have viol ated the provisions of the
Conpani es Act, they can be prosecuted thereunder. |If they have viol ated
the provisions of the SEBI Act, all actions taken thereunder nmay be taken
to their logical conclusion. A citizen of India has a right to carry on a
prof essi on or business as envisaged by Article 19(1)(g) of the
Constitution of India. Any restriction inposed thereupon nmust be nmade

by reason of a | aw contenplated under C ause (6) thereof. In absence of
any valid |aw operating in the field, there would not be any source for

i mposi ng ‘penalty.  Aright to carry on trade is a constitutional right. By
reason of the penalty inposed, the Board inter alia has taken away the
said constitutional right for a period of ten years which, in our opinion, is

imperm ssible in law/as the Regul ati ons were not attracted.

In Sterlite Industries (India) Ltd. v. Securities and Exchange Board
of India [(2001) 31 SCL 485: (2001) 45 CLA 195 (SAT)] , the Chairman
of the Board vide its order had prohibited the appellant, a public limted
conpany through its directors from accessing the capital market for a
period of two years and al so ordered to initiate prosecution proceedings
under Section 24 read with Section 27 of the Act for violation of

Regul ation 4(a) and 4(d) of the FUTP regul ati ons agai nst the appell ant.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of

26

19

Setting aside the inmpugned order, the Tribunal on the applicability
of Sections 11 and 11B of the Act on barring the appellant from
accessing the capital market while referring to its decision in Bank of

Bar oda opi ned

"104. It is seen fromthe order that the direction
debarring the appellant accessing the capita

mar ket was i ssued i nvoking the powers vested

in the respondent under sections 11 and 11B

... The Tribunal had occasion to exan ne the

scope and reach of these sections in Bank of
Baroda v. SEBI [2000] 26 SCL 532 (SAT)

(Mum ) and had expressed the follow ng view

"53. Section 11 and Section 11B are

i nt erconnected and co-extensive as both these
sections ;are mainly focussed on i nvestor
protection. On a careful perusal of the said
Section 13 referred to inthe earlier paragraphs,
it could be seen that the respondent has been in
no uncertain terns mandated to protect the
interests of investors in securities hy such
nmeasures as it thinks fit. O course those
neasures are subject to the provisions of the
Act. The expression 'neasure’ has not been
defined in the Act. So we have to go by its
general | y understood meani ng. According to

Cor pus Juris Secundum/ neasure neans

"anyt hing desired or done with a view to the
acconpl i shnent of a purpose, a plan or course

of action intended to obtain sone object, any
course of action proposed or adopted by a

CGovernment’. However, | amnot inclined to
agree with the respondent’s view that the power
under Section 11 is unlimted. | amof the view

that the | egislature has circunscribed the
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power, by putting the caveat that these
nmeasures are subject to the provisions of the
Act. The anmbit of power is contained within the
franme work of the Act. But within the statutory
franme work such power reigns.

54. While Section 11 deals with the functions

of the Board, Section 11B is on the powers of

the Board. Section 11B is nore action oriented,
in a sense it is a functional tool in the hands of
the Board. In effect Section 11B is one of the
executive neasures avail able to the respondent

to enforce its prime duty of investor protection.
As could be seen fromthe text of the section
reproduced above, the respondent is

enpowered to issue directions in the interests

of investors of any personor class of persons
referred to in Section 12 of the Act or
associated with the securities market. In other
words the section identifies the persons to

whom and the purposes for which, directions

can be issued.

55. The Cujarat Hi gh Court had exam ned the
scope of Section 11 and Section 11B vis-a-vis
the respondent’s position, while deciding an
appeal against the Single Judge's order in Al ka
Synthetics Ltd. case [1999] 19 SCL 460. The
basi c issue for consideration before the

Di vi sion Bench in the said appeal was as to
whet her the respondent had the authority to

i ssue an order under Section 11B of the Act for
i mpoundi ng or forfeiting the noney received by
st ock exchanges, as per the concl uded
transactions under its procedure, until fina
decision is nade..."
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Wi | e negating the views of the Single Judge, and uphol ding the
respondent’s power to issue such a direction under Section 11B it was
held that the Act provides for renedial neasures and, thus, it was entitled

to issue any direction.

It was, however, held

*106. It has to be noted that Section 11B does
not even renotely enpower the respondent to
i-mpose penalties."

It was furthernmore held

"108. The legislature has clearly spelt out the
penal ‘provisions in the Act at 3 places - Section
12(3) provides for suspension or cancellation of
the certificate of registrationgranted to the
market internediaries in the event of their
proven m sconduct, provision under Chapter

VI A provides for inposition of nobnetary

penalty for certain offences specified therein
section 24 enmpowers Courts to award

puni shment for violation of offences under the
Act etc. Since legislature has deliberately
chosen to create specific offences and penalties
thereto, it is not possible to viewthat under
Section 11B the respondent is conpetent to

i ssue a direction which tantanounts to

i mposi tion of penalties, Wile wdening the
scope of ’'such nmeasures’ used in Section 11, to
i ncl ude penalties, and thereby stretching the
scope of issuing directions under Section 11B
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to cover inposition of penalties, the linitation
stated above need be kept in mnd. However, it

i s understood that the respondent has al so been
taking the view that Section 11B is not a pena
provi sion, but preventive and renedial inits
application. If that is so, it has to be seen
whet her the inpugned direction prohibiting the
appel  ant from accessing the capital market for
a period of 2 years fromthe date of the order is
preventive or renmedial. I'n the absence of any
expl anation fromthe respondent as to what
exactly is meant by 'accessing the capital
market’, it has to be understood as is understood
in the common parlance --i.e., entry to the
capital market for issuing/offering securities. In
this context, it is'to be noted that the charge
agai nst the Appellant is of narket

mani pul ation. The shares of the appellant are
listed/traded in the stock exchanges even today.
That bei ng the case preventing the appell ant

rai sing further capital/offering shares to the
public in the next two years cannot serve as a
preventive neasure to debilitate the appellant

i ndul ging in narket manipulation. Simlarly, by
no stretch of imagination the said direction can
be consi dered even renedi al as prospective
barring of a public issue cannot renedy an act
of market mani pul ation allegedly indulged for a
speci fic purpose, 3 years ago. A renedial action
is normally seen as one intended to correct,
renove or |essen a wong, fault or defect.
Purport of preventive or renedial directions

whi ch can be issued in a proven case of
fraudul ent and unfair trade practice is

di scernible fromthe provisions of regulation 12
of the Regulations, already cited in this order
In nmy view the inpugned order is neither

remedi al nor preventive but punitive in effect
as it takes away the appellant’s right to nobilise
funds fromthe public to carry on its business.
Accor di ng to Webster’s Encycl opaedi ¢
Unabridged Dictionary 'penalty neans a
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puni shent i nposed or incurred for a violation

of law or rule’. In the instant case it is seen that
the order is made in the light of the finding - by
the authority, that the appellant has violated the
regul ati ons. This nexus al so strengthens the

view that the order debarring the appellant from
accessing the capital nmarket is a penalty. In this
view of the matter the order has no | ega

backi ng and therefore cannot sustain.”

[ Enphasi s suppl i ed]

Sim lar observations were made in BPL Limted v. Securities &
Exchange Board of India, SEBI [2002] 38 SCL 310 (SAT) and Vi deocon
International Ltd. v. Securities & Exchange Board of India, Shri D R
Mehta, Chairman, SEBl' and Dr. R K. Kakkar, Division Chief, SEB

[2002] 38 SCL 422.

19. Ri tesh Agarwal and Deepak Agarwal are said to be mnors. As

they were mnors having regard to the provisions of the Indian Contract
Act, they could not have been proceeded agai nst strictly in terns of the
provisions of the said Act. Apart fromthe actions taken by the Board,

t he persons who undertook those fraudulent actions may al so be held to

be guilty of naking a mis-representation and conmi ssion of fraud not
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only before the prospective purchasers of the shares but al so before the
statutory authority. The sane, however, would itself not mean that a

m nor woul d not be penalized for entering into a contract which per se
was not enforceable. A contract nust be entered into by a person who

can nake a prom se or make an offer. If he cannot nmake an offer or in
his favour an of fer cannot be nmade, the contract would be void as an
agreenment which is not enforceable in | aw would be void. Section 11 of
the I ndian Contract Act provides that the person who is conpetent to
contract ‘nust be of the age of mpjority. If Ritesh Agarwal and Deepak
Agarwal were mnors, as woul d appear fromtheir birth certificates, they

coul d not have entered into the contract.

20. We, therefore, are of the opinion that subject to any other or
further order which the Board may pass as agai nst Shri Surender Kunar
Agarwal and Snt. Rooprekha Agarwal, the inmpugned directions would

not be binding on Ritesh Agarwal and Deepak Agarwal .

21. We do not accept the contention of M. Aggarwal that the offence

is a continuing one.
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22. We do not al so accept the contention that Rooprekha Agarwal was
not a pronoter and only pronmoters were Ritesh Polyesters Limted and
Surender Kumar Agarwal . We, however, accept the contention of M.
Sundaram that Ritesh Agarwal and Deepak Agarwal could not have

proceeded against for violation of the FUTP Regul ati ons.

23. We, however, ‘uphold other-directions issued by the Board

i ncluding the action taken in respect of the offences purported to have
been committed. W al so grant liberty to the authorities to proceed

agai nst the offenders not only for other or further charges to which they
made thensel ves |iabl e under the SEBI Act but al so under the

Conpani es Act, 1956 and other penal statutes, if attracted.

24, For the reasons aforenentioned, the appeal is allowed to the

af orementi oned extent. No costs.

[S. B. Sinha]
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[ Lokeshwar Si ngh Pant a]
New Del hi ;
May 13, 2008




