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CASE NO. :
Appeal (civil) 1271 of 2008

PETI TI ONER
Bharat Heavy El ectricals Ltd.

RESPONDENT:
ESI Corporation

DATE OF JUDGVENT: 14/02/2008

BENCH
S.B. Sinha & V. S. Sirpurkar

JUDGVENT:
JUDGMENT
(Arising out of SLP (C) No.2082 of 2007)

S.B. Sinha, J.

1. Leave granted.

Background facts :

2. Appel l ant herein is a Public Sector Undertaking. It used to engage
contractors for various purposes. It received a notice on or about 3.9.1992

purported to have been issued under Section 45A of the Enpl oyees\022 State

I nsurance Act, 1948 (for short \023the Act\024) on the prem se that they had not
deposited the Enpl oyees\ 022 State lnsurance contribution for the period
19.7.1981 to 30.9.1991.

3. In its show cause, in response to the notice issued by the respondents,
the appellant stated that the worknen concerned had been engaged by the
contractors who would be in possession of the relevant records to show as to
whet her or not any contribution was payabl e or whether the Act was

applicable in respect of the concerned worknen. A list of contractors al ong
with their addresses who were involved during the period in question was
annexed to the said show cause. A prayer was nade before the Authority to

i npl ead the said contractors as parties in the said proceedings under Section
45A of the Act as inmredi ate enpl oyers.

4. By a letter dated 8.3.1993 the said prayer was rejected by the
conpetent authority of the respondent, stating
\023Wth reference to the above, | have to invite your

kind attention on the above subject and i nform you
that engaging the contractors for BHEL works is

an internal affair of the factory and our
Corporation is not preventing you in any manner in
bringing along with you those contractors to
explain the nature of expenditure incurred by you
through the contractors. You are not deni ed any
opportunity to represent your case properly. You
may recover the ESI contribution along with

enpl oyers share fromyour contractors (i.e

i medi ate enpl oyer) under Section 40 and 41 of

the ESI Act. As per Section 41(1) of the ESI Act,
the principal enployer can recover the
contributions fromthe i medi ate enpl oyer even

as deduction from any anpunt payable by them

under any contract or even as a debt payable by the
contractors. So, it is not necessary for the

Enpl oyees State I nsurance Corporation to inplead
the contractors to enable you (principal enployer)
to invoke your right of recovery. | amtherefore, to
intimate you that your request as conmmunicated in
the affidavit cannot be acceded to.\024
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Pr oceedi ngs :

5. A Wit Petition was preferred thereagai nst before the Madras Hi gh
Court wherein a decision of the said court in Madras Gynkhana (represented
by its Honourary Secretary), Madras v. Enpl oyees\022 State |nsurance
Corporation (represented by its Regional Director), Madras [1990 (2)
Labour Law Notes 777] was relied upon. By an order dated 11.4.2000, a

| earned Single Judge, doubting the correctness of the said decision, referred
the matter to a Division Bench opining

\ 0231 n view of the judgment of the Hon\022bl e Suprene

Court of India referred to above, namely, AR

1993 SC pg. 2655 and the ot her judgnment nanely,

JT 1989 (4) SC 380, | amof the respectful opinion

that the judgnent of this Court reported in 1990-2

L.L.N pg. 777 does not appear ‘to have decided the

i ssue correctly and, therefore, it definitely calls for

a reconsideration by a larger Bench. The Registry

is, therefore, directed to place this order of

ref erence, my judgnent containing reasons and the

nmat eri al ‘papers before My Lord the Hon\022bl e Chi ef

Justice for referring the issue involved in this case

for consideration by a larger Bench.\024

6. By reason of the inpugned judgnment, a Division Bench of the Mdras
H gh Court, while overruling the said decision in Madras Gynkhana (supra)
hel d :

\ 023The scheme of the ESI Act does not envisage
separate and i ndependent determ nation of

contri bution payabl e by the principal enployer and
the i medi ate enpl oyer in respect of enpl oyees
directly enployed by the principal enployer and

the contract enpl oyees respectively. Wen once

the authority is satisfied that persons were

enpl oyed by or through an i medi ate on the

prem ses of the factory or establishnent or under
the supervision of the principal enployer and if for
any reason the principal enployer fails to submt,
furnish or maintain the records and registers-in
accordance with the provisions of Sec.44, the
Corporation is within their powers to determne the
contribution payable in respect of contract

enpl oyees agai nst the principal enployer wthout

| ooking for the i mediate enpl oyer. As already
stated, in an enquiry under Section 45-A of the ESI
Act all that is required is the authority nust give a
reasonabl e opportunity of being heard to the

enpl oyer concerned. That has been conplied with

by the respondent in the present case by issuing the
show cause notice dated 3.9.1991, wherein the
Corporation has al so afforded a personal hearing to
the petitioner. The decisions relied on by the
petitioner, viz. Food Corporation of India, Ashok
Leyl and Limted and Chennai Petrol eum

Corporation Ltd., cited supra, are of no assistance
to them\024

Cont enti ons :

7. M. Mlon K Banerjee, |earned Attorney General for India appearing
for the appellant, submitted that the Hi gh Court commtted a serious error in
passi ng the inpugned judgrment in so far as it failed to construe the
provisions of the Act in their proper perspective. Learned Attorney Genera
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has pl aced strong reliance upon a decision of P. Sathasivam J., (as His
Lordship then was) in Ashok Leyland Limted v. Enpl oyees\022 State
I nsurance Corporation [(2000) 2 LLJ 593].

8. M. Francis, |earned counsel appearing on behalf of the respondent
woul d, however, support the inpugned judgment.

The Act

9. The Act was enacted to provide for certain benefits to the enpl oyees

in cases of sickness, maternity and enploynent injury and to nmake
provisions for certain other matters in relation thereto.

The term\021lenpl oyee\ 022 has been given a wi de definition. In terns of
sub-section (9) of Section 2 of the Act, it includes a person enployed
directly by the principal enployer or by or through an inmedi ate enpl oyer.

\ 0211 medi at e enpl oyer\ 022 has been defined in Section 2(13) to nean :
\0232(13) \021i medi ate enployer\022, in relation to
enpl oyees enpl oyed by or through him neans a
person who has undertaken the execution, on the
prem ses of a factory or an establishnent to which
this Act applies or under the supervision of the
princi pal ‘'enployer or his agent, of the whole or
any part ‘of ‘any work which is ordinarily part of the
work of the factory or establishnent of the
principal enployer or is prelinmnary to the work
carried on in, or incidental to the purpose of, any
such factory or establishnent, and includes a
person by whomthe services of an enpl oyee who
has entered into a contract of service with himare
temporarily lent or let on hire to the principa
enpl oyer and includes a contractor;\024

Section 2(17) defines \021principal enployer\022 in the following terms :
\0232(17) \021princi pal enpl oyer\022 nens\ 027
(i) in a factory, the owner or occupier of the
factory and includes the nanagi ng agent of
such owner or occupier, and where a person
has been named as the manager of the
factory under the Factories Act, 1948 (63 of
1948), the person so naned;
(ii) in any establishnent under the control of
any department of any CGovernment in lndia,
the authority appointed by such Governnment
in this behalf or where no authority is so
appoi nted, the head of the Departnent;
(iii) in any other establishment, any person
responsi bl e for the supervision and contro
of the establishment;\024

Chapter 1V of the Act provides for mandatory insurance of all the
enpl oyees in the nmanner provided for therein. Section 39 provides for
paynment of contribution. Section 40 provides for the principal enployer to
pay contribution in the first instance, whereas an enabling provision has
been enacted for recovery of the contribution fromthe enployee directly if
he is enployed by the principal enployer directly. Section 41 enpowers the
principal enployer to recover the anmount of the contribution so paid from
the i mmedi at e enpl oyer either by deduction fromany anount payble to him
by the principal enployer under any contract or as a debt payable by the
i mredi at e enpl oyer. Sub-section (1A) of Section 41 mandates that the
i medi ate enpl oyer shall maintain a register of enployees enpl oyed by or
through himas provided for in the regulations and submt the same to the
principal enployer before the settlenent of any anobunt payabl e under sub-
section (1).

We nmay, however, notice that the said provision was introduced by
Act No.29 of 1989 w. e.f 1.2.1991. Section 45A |ays down the nmanner in
whi ch the contributions payable in certain cases shall be determ ned, sub-
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section (1) whereof reads, thus :
\ 02345A(1) Where in respect of a factory or
establ i shnent no returns, particulars, registers or
records are subnitted, furnished or maintained in
accordance with the provisions of Section 44 or
any Inspector or other official of the Corporation
referred to in sub-section (2) of Section 45 is
prevented in any manner by the principal or
i medi ate enpl oyer or any other person, in
exercising his functions or discharging his duties
under Section 45, the Corporation nmay, on the
basis of information available to it, by order
determ ne the anount of contributions payable in
respect of the enpl oyees of that factory or
establ i shment.

Provi ded that no such order shall be passed
by the Corporationunless the principal or
i medi at e enpl oyer or the personin charge of the
factory or establishment has been given a
reasonabl'e opportunity of being heard.\024

Application of the Act :
10. The period i'n question is 19.7.1981 to 30.9.1991. No return of
contribution is also said to have been filed for the said period.
Cl ause (4) of the show cause notice dated 3.9.1992 reads as under
\ 023And whereas it is proposed to determ ne and
recover the amount of contribution payable in
respect of the enpl oyees of your factory
est abl i shnent under Section 45A of the Act, as
under

S.

No.

Nat ur e of

Dues

Peri od

Anmount  of
contribution payabl e
Basis for

cal cul ati on

From
To

Contribution
due on the
wages paid

t hr ough

i mredi at e
enpl oyer
(contractors)
July 1981
Sept. 1991
Rs. 3, 32, 45, 042. 95
As shown in
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t he appendi ces

And whereas, it is proposed to afford Ms. an
opportunity as required under Section 45A(1)(b) to
show cause agai nst the said determ nation and
recovery.

Pl ease show cause within 15 days here of as
to why assessnent should not be nade as proposed
above. | n case you have any objections you are
her eby given an opportunity to explain the same
and or to file a statenent giving full particulars of
the contributions actually due as per your records
for the above said period within the tine specified
above. |n case you desire to represent your case
personal |y you may appear before the undersigned
in person or through anauthorized representative
on 24.09.1992 at 10.00 am w th necessary
docunent to explain your case.\024

11. Appel |l ant- herein affirmed an affidavit in support of its application in
i mpl ead the third parties/contractor, stating
\023For the period in question, third
parties/contractors are involved and only they
woul d be in possession of records relevant to
det erm ne whether or not contributions at all are
payabl e or as to whether at all the Enployees\ 022
State Insurance Act, 1948 is applicable in the first
pl ace.

Thi s Managenent viz., Bharat Heavy
El ectricals Ltd., do not have details with regards to
the work of wages, if any, paid by the third
parties/contractors. The relevant information,
materials and such |ike would be available only
with said third parties/contractors whose nanes
and addresses in so far as they are avail able at
present are encl osed as annexures to this petition.
The nanes and addresses of the rest of the third
parties/contractors who were involved for the
period in question would be furni shed as and when
the same are avail abl e.\ 024

A prayer was made to inplead the contractors nentioned in the
annexures to the said affidavit as parti es.
Pr ecedent
12. In Food Corporation of India v. Provident Fund Conmi ssioner & O's.
[(1990) 1 SCC 68], this Court while considering the provisions of Section
7A of the Enpl oyees\ 022 Provident Funds and M scel | aneous Provi si ons Act,
1952 held :
\023It will be seen fromthe above provisions that the
Comm ssioner is authorised to enforce attendance
in person and al so to exam ne any person on oath.
He has the power requiring the discovery and
producti on of docunents. This power was given to
the Conmmi ssioner to decide not abstract questions
of law, but only to determ ne actual concrete
di fferences in paynent of contribution and other
dues by identifying the worknen. The
Conmi ssi oner shoul d exercise all his powers to
collect all evidence and collate all material before
conm ng to proper conclusion. That is the |egal duty
of the Conmissioner. It would be failure to
exercise the jurisdiction particularly when a party
to the proceedi ngs requests for summoni ng
evi dence froma particul ar person.\024
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The Division Bench of the High Court distinguished the said decision
hol di ng that the provisions of Section 7A of the Enpl oyees Provi dent Fund
and M scel | aneous Provisions Act, 1952 are not in pari materia with the
provi sions of the Act stating
\023An inquiry under sub-section (1) of Section 7-A
can be initiated to decide the dispute regarding the
applicability of the Act to an establishment and to
det erm ne the anount due from any enpl oyer
under any provisions of the Act, the Schenme or the
Pensi on Scheme or the Insurance Schene, as the
case may be. For the purposes of such inquiry, the
authorities under the Act are vested with the same
powers as are vested in a civil court for trying a
suit though such powers are restricted to certain
specified matters, viz. to-enforce the attendance of
any person or examning himon oath, requiring
the discovery and production of docunents,
recei ving evi dence on affidavit, issuing
comm ssion for the exam nation of witnesses. A
fiction is created under Section 7-Athat an inquiry
thereunder is deemed to be a judicial proceeding.

The observance of principles of natural justice is

al so mandat ed vi de sub-section (3) which says that

no order under sub-section (1) shall be nmde

unl ess the enpl oyer concerned is given a

reasonabl e opportunity of representing his case.
Thus, it is obvious that such specific powers are
given to the authorities concerned to decide not
abstract question of law, but to-determ ne actua
concrete differences in-paynent of contribution

and other dues by identifying the worknen and the
authorities should exercise all their powers to
collect all evidence and collate all material before
com ng to proper conclusion and as such an

inquiry under Section 7-Ais nmore or the less a trial
of a suit before a civil court and judicial in nature.
The powers so conferred on the authorities

concerned are being statutory powers, a |legal duty
is cast on such authorities to exercise the sane
when situation arises and failure to exercise the
jurisdiction, especially when a party to the
proceedi ngs requests for such exercise, would | ead
to nullification of the order passed in the inquiry.\024

Anal ysi s :

12. We, with respect to the |earned Judges, fail to notice any significant
difference in the purport and object of both the provisions. The purport and
obj ect of both the statutes, for all intent and purport, in our opinion, is the
same. |In the proceedings initiated under Section 45A of the Act, an

i medi ate enpl oyer or principal enployer may al so show that they are not
liable to deposit any contribution on behalf of the enpl oyees as the
establishnent in question did not cone within the purview thereof. The

pur pose of the proceedi ngs, both under the Act as al so the Enployees

Provi dent Fund Act, is to deternm ne the anpbunt due from any enpl oyer in
respect of the enployees under the statutory schenes. Both the Acts

envi sage conpliance of principles of natural justice. The proviso appended
to Section 45A of the Act provides for a statutory mandate of giving a
reasonabl e opportunity of being heard.

13. The quantum of anmpunt due has to be determ ned in respect of al
contract workers engaged by the contractors. The principal enpl oyer would
be entitled to recover the contributions fromthe contractor; they being the
i mredi at e enpl oyers. Wereas under the Provident Fund Act, the principa
enpl oyer is statutorily liable in ternms of the provisions of the Act to conply
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with the provisions therein; in terns of the Act, the principal enployer is
entitled to recover the anpbunt of contribution payable by the i mediate
enpl oyer for them

Section 45A of the Act enables the appropriate authority to recover
such dues both fromthe principal as also the i mediate enployer. It
provi des for an opportunity of hearing to both of them

Apart from Section 41(1A), Regulation 32 of the Enpl oyees\022 States
I nsurance (General) Regul ations, 1950 nmandates an i mmedi ate enpl oyers to
maintain registers in the prescribed form's). An order passed under Section
45A of the Act has a serious civil and/or financial consequence as the
amount so determined is liable to be recovered as arrears of |and revenue.
Section 44 of the Act, not only mandates the principal enployer, but also the
i medi ate enployer to file its reports and mai ntain registers. Under Sub-
section (2) of Section 44, when such reports are not subnmitted either by the
princi pal enployer or by the imediate enpl oyers, the Corporation may
require the person in charge of the factory or establishment to furnish such
particulars as it may consider necessary for the purpose of enabling the
Corporation to decide whether the factory or establishnment is a factory or
est abl i shnment to which this Act applies. Sub-section (3) of Section 44 of the
Act enjoins upon-the principal as also the i mediate enployers to naintain
regi sters-or records as may be required by regulations. Section 45 also
enpowers the Inspector of Corporation to require an i mediate or principa
enpl oyer to furnish to himsuch information as he may consi der necessary in
regard to the compli‘ance of the provisions of the Act by them The Act,
therefore, recogni zes the existence of an inmmedi ate enpl oyer.
14. We nmay al so notice that in terns of the provisions of the Contract
Labour (Regul ation and Abolition) Act, 1970 and the Rules framed
thereunder, a contractor is required to maintain a register of the worknen
enployed by him The contractor is also required to issue an enpl oynment
card to the said workers. Muster rolls, wages registers and other records in
respect of each worker engaged by the contractor are also required to be
mai nt ai ned.

Rel i ance has been placed by the D vision Bench as also by M.
Franci s on Enpl oyees\ 022 State | nsurance Corporation v, Harrison Ml ayal am
Pvt. Ltd. [(1993) 4 SCC 361]. - Unfortunately, therein attention of this Court
was not drawn to the case of Food Corporation of India (supra). Even
ot herwi se, the said decision has no application to the fact of the present case.
The question therein which arose for consideration'was as to whether the
enpl oyees of the contractor who were casual enpl oyees were identifiable or
not. It is in that context, this Court opined
\ 023Under the Act, the scheme is nore akin to group
i nsurance. The contribution paid entitles the
wor kman insured to the benefit under the Act.
However, he does not get any part of the
contribution back if during the benefit period, he
does not qualify for any of the benefits. The
contribution made by himand by his enpl oyer is
credited to the insurance fund created under the
Act and it becones avail able for others or for
hi nsel f, during other benefit periods, if he
continues in enploynment. Wat is nore, there is
no rel ati on between contributi on made and the
benefit availed of. The contribution is uniformfor
all workmen and is a percentage of the wages
earned by them It has no relation to the risks
agai nst which the workman stands statutorily
insured. It is for this reason that the Act envisages
automatic obligation to pay the contribution once
the factory or the establishment is covered by the
Act, and the obligation to pay the contribution
commences fromthe date of the application of the
Act to such factory or establishnent. The
obl i gation ceases only when the Act ceases to
apply to the factory/establishnent. The obligation
to nmake contributi on does not depend upon
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whet her the particul ar enpl oyee or enpl oyees
cease to be enpl oyee/ enpl oyees after the
contribution period and the benefit period expire.\024

15. In that case, it was not disputed that the Act applied to casua
wor kmen.  Here, however, the applicability of the Act itself is in question
I n proceedi ngs under Section 45A, not only the applicability of the Act but
al so the quantum thereof which may be held to be payable may be the
subj ect matter of determ nation
16. Rel i ance has al so been placed on a decision of this Court in
Enpl oyees\ 022 State I nsurance Corporation v. Harrisons Ml ayal am Ltd. (2nd
case) [(1998) 9 SCC 74, wherein this Court referring to the first case opined
that the liability of the enployer to contribute arose fromthe very first day
of enploynent. There is no dispute with regard to the aforenentioned
proposition of |aw but the dispute being both in regard to the applicability as
al so the quantum in our opinion, the respondent authority had the requisite
jurisdiction to inplead the third party or sumon them before it to produce
all relevant docunents.

In Ashok Leyland, P. Sathasivam J follow ng the Food Corporation
(supra) and Madras Gynkhana (supra) held
\02313. \005 The respondent is also directed to inplead
the contractors/sub-contractors if it (respondent)
feels that they are necessary and proper parties on
the basis of the information furnished by the
petitioner, for adjudication of the matter in
controversy and to proceed further.\024

Concl usi on :

17. Determ nation of the exact liability on the part of the contractors is
necessary keeping in view the fact that they or sone of them nmay not be

under the control of the principal enployer having regard to the fact that the
contract has cone to an end. It will bear repetition to state that the principa
enpl oyers have a statutory right to recover the dues fromthe
contractors/inmedi ate enpl oyers.

18. It appears that the determning authority di'd not give an opportunity
of hearing to the petitioner in regard to the names and ot her particulars of the
contractors. The impugned judgnent, therefore, cannot be sustained. It is

set aside accordingly. The appeal is allowed and the matter is remtted to the
ESI Corporation/determ nation authority for considering the matter afresh.

The authority shall either inplead the contractors as parties and/or sunmpn
them for produci ng necessary records for the said purpose. In the facts and
circunst ances of the case, there shall be no order as to - costs.




