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Y. K. Sabharwal , CJI.

The city of Delhi is an example of -a classical case, which
for the | ast nunmber of years, has been a w tness of flagrant
viol ati ons of municipal |aws, town planning | ans and norns,
master plan and environnental laws. It is borne out from
various orders and judgrments passed by this court and Del hi
H gh Court, whether in a case of shifting of hazardous and
pol I uting industries or providing cleaner fuel (CNG  or
encroachment of public land and streets or nassive
unaut hori zed construction and m suser of properties. It is a
conmon know edge that these illegal activities are also one of
the main sources of corruption

The issue of commercial use of residential prem ses was
deci ded by this Court by judgment dated 16th February, 2006
in MC. Mehta v. Union of India and Ors. reported in (2006)
3 SCC 399. VWil e reversing a Full Bench decision of Delh
Hi gh Court, the stand of Municipal Corporation of Del hi (MD)
was accepted and it was held that the Comm ssioner of MCD
is empowered to exercise power of sealing in case of mnisuse of
any prem ses. The judgnent al so noted certain individua
cases as al so other residential properties being illegally used
for commercial purposes. Besides noting orders passed by
this Court, fromtime to tinme, in the last so many years which
had no effect on the authorities, reference was al so made to
sonme of the orders passed by the High Court in |last about 15

years. There was, however, no inplementation. It was also
observed that such | arge scale m suser cannot take place
wi t hout the connivance of the officers who will have to show as

to what effective steps were taken to stop the mi suser but the
i ssue of accountability of officers would be taken up after

m suser is stopped at |least on nain roads. The m suser
activities included big furnishing stores, galleries, sale of
di anond and gold jewellery, sale of cars etc. Wile issuing
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directions for inplenentation of laws, it was noted that if the
entire msuser cannot be stopped, at one point of tinme because

of its extensive nature, a beginning has to be nmade in a

phased manner by first taking sealing action agai nst mgjor
violators. The cases of small shops opened in residentia

houses for catering day-to-day basic needs were left out for the
present.

Thus, the plea of MC. D. that it has power to sea

prem ses in case of msuser having been accepted, various
directions were issued. The directions included giving of w de
publicity for stoppage of m suser by the violators on their own
and the commencenent of sealing process if the msuser is not
stopped. The sealing process in a phased manner was to

comence on 29th March, 2006.

On 24th March, 2006, considering the prayer of the

traders, tine to stop m suser was extended upto 30th June,

2006 subject to persons clainmng benefit of extended tinme

filing affidavit stating that (i) on or before 30th June, 2006,

m suser shall be stopped and no further extension on any

ground what soever shall be asked for, and (ii) giving an
undertaking to the effect that violation of condition of not
stopping the msuser by 30th June, 2006 woul d subj ect

hi m her to offence of perjury and contenpt of court for

violation of the order of the court. It was further directed that
prem ses in respect of ‘which affidavits are not filed the process
of sealing shall commence with effect from29th March, 2006

A Monitoring Commttee was al so appointed to oversee the

i mpl ement ati on of the law, namely, sealing of the offending
premises in letter and spirit of ‘the court’s directions. However,
on 28th March, 2006, a Notification was issued by Del hi

Devel opnent Authority (DDA) nodifying Master Pl an insofar

as the chapter on mxed use is concerned.

The Union of India filed I. A No.1931, inter alia, praying

that the | ocal bodies be directed to conplete the exercise of
identification of m xed use of roads/streets in residential areas
within a period of six nmonths.. An order was, therefore, passed

on 28th April, 2006 permtting the Governnent to place
detail ed facts before the Mnitoring Committee to find out if it
is possible to give sone relief to the traders. 1t was directed

that the Monitoring Committee will examine the facts broadly
fromprinma facie point of viewto assist the Court and report if,
inits view, sone relief in regard to the ongoing sealing can be
given in respect of sone of the areas tenporarily till the
exercise as contenplated in the application was conpl ete.” The
Moni toring Conmittee heard all concerned including Secretary

of the Urban Devel opment M nistry of Governnent of India

and exanmi ned the matter and filed its report on 4th May, 2006.
VWhen the Application along with the report of the Mnitoring
Conmittee cane up for consideration before this Court, the

same was W thdrawn by the Governnent of India on 11th My,

2006.
On 12th May, 2006, the Del hi Laws (Special Provision)
Bill, 2006 was passed by Lok Sabha; Rajya Sabha passed it on

15th May, 2006 and on recei pt of assent of the President on
19th May, 2006, it was notified the sane day.

On 20th May, 2006, the Governnent of India issued a
Notification placing a noratoriumfor a period of one year in
respect of all notices issued by local authorities in respect of
cat egori es of unauthorized devel opment. In exercise of powers
conferred by Section 5 of the Del hi Laws (Special Provisions)
Act, 2006 (22 of 2006), the Central Governnent directed | oca
authorities to give effect to provisions of the said Act, nanely,
1) the premi ses sealed by any local authority in pursuance
of a judgnent, order or decree of any court after the 1st
day of January, 2006, shall be eligible to be restored, for
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a period of one year, with effect from 19th day of May,

2006, to the position as was obtaining as on 1st day of
January, 2006.

2) Al'l commercial establishments which are required to
cease carrying out commercial activities at their prem ses
by the 30th day of June, 2006, nmay continue such

activities, as they were being carried out on the 1st day of
January, 2006 for a period of one year, with effect from
19t h day of My, 2006.

By the aforesaid Act and the notice dated 20th My, 2006,
the CGovernment purported to relieve the persons of the
undert aki ng though given to this Court and al so purported to
i ssue directions for renoval of seals though placed on the
prem ses under the order of this Court.

On wit petitions being filed to declare the aforesaid Act
unconstitutional, on 23rd My, 2006, notices returnable for
17th July, 2006 were directed to be issued to the respondents
inthe wit petition as well as on the Applications for stay. The
matters were, however, taken up on 1st August, 2006, when
the wit petitions were adm tted and rule issued by the Court
noti ng that serious challenge had been made to the
constitutional validity of the Act.

The stay applications were considered on 10th August,

2001. In support of plea for grant of stay, it was contended on
behal f of the petitioners that it is a unique statute which
overrul es, annuls and sets aside the decision of this Court
dated 16th February, 2006 and other orders passed thereafter.

In terns of Order made on 10t h August, 2006 whil e not

granting the conpl ete stay of the impugned |egislation, the
aforenoted two directions were stayed. Considering, however,
that those who had gi ven undertaki ng nay have been ni sl ed

by directions contained in the notice dated 20th My, 2006,

time to conply the sane was extended upto 15th Septenber

2006. It was further directed that prenises de-seal ed

pursuant to notice dated 20th My, 2006 shall have to be again
sealed with effect from16th Septenber, 2006 in case m suser

is not stopped by 15th Septenber, (2006. Certain other
directions were al so i ssued on 10t h August, 2006. After this
Order, the Governnent withdrew the public noticethat had

been issued on 20th May, 2006 in respect of the undertakings

and the prem ses that were seal ed by the Court.

We may further note that on 21st July, 2006, public
notices were issued by DDA in exercise of power under Section
11- A of Del hi Devel opnent Act stating that it proposed further
nodi fications in the Master Plan and inviting objections wthin
30 days fromthe date of publication of the notice, nanely, 23rd
July, 2006.

The aforesaid public notice was in respect of nixed use
policy. Another public notice was al so i ssued on the sane
date inviting objections to the proposal for regul arization of
constructions carried out in excess of the norns |aid down by
the notification dated 23rd July, 1998. According to the
CGovernment, public hearings on the aforesaid notice were
conduct ed between 23rd August, 2006 and 3rd Septenber,

2006. DDA recommended the amendment of the Master Plan

on 5th Septenber, 2006. The Master Plan was accordingly
amended. On 7th Septenber, 2006 and on 15th Septenber

2006 about 2002 patches/streets were notified for mxed use.

The constitutional validity of the Notification dated 7th
Sept enber, 2006 is under chall enge on various grounds in
WP.(C Nos.450, 464 and 470/ 2006. The chal l enge deserves
to be examned in depth and, therefore, in these wit petitions,
we issue Rule. Counter affidavit shall be filed by respondents
within 4 weeks. The respondents are further directed to place
before this Court material which was taken into consideration
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for arriving at the decision |eading to the anendnent of the
Master Plan in terns of the Notification dated 7th Septenber,
2006 and the consequential Notification dated 15th Septenber
2006.

M .Ranjit Kumar, senior advocate appearing as Anmi cus
Curiae and other |earned counsel appearing for the petitioners
as al so petitioners appearing in person seek stay of the
i mpugned Notification dated 7th Septenber, 2006. The
Government, on the other hand, seeks nodification of Order
dated 10th August, 2006 in the light of the said Notification
In the wit petition of M.QOresh Sehgal, a former Chief
Secretary of Delhi, one of the pleas raised is that inviting
obj ections and grant of hearing was a farce since decision had
al ready been nmade to anend Master Plan even before inviting
obj ections and the hearing was a nere fornmality and further
the nodification of an already expired Master Plan is not
perm ssible. It has been further subnmitted that if any interim
relief is to be granted, it should be confined only to snal
shops.
The smal |l shops are presently protected as noted in the
M C. Mehta (supra). Further, the Mnitoring Comrittee
cl assi fying shops neasuring 20 sq. neters as 'small shops’ has
reconmended that the said shops be exenpted fromthe
purvi ew of sealing operation in the residential areas.
According to the Reports dated 14th Septenber, 2006 and 27th
Sept enber, 2006 of the Mnitoring Conmttee, the shops
falling in the category of snall shops trading in the follow ng
items may be allowed in residential areas :
i Veget abl es/ fruits/fl owers;
i Bakery itens/confectionary itemns;
i, Ki rana/ General stores;

i V. Dai ry products;

V. St ati onery/ Books/ G ft s/ Book binding

Vi . Phot ost at / Fax/ STDY PCG,

vii. Cyber cafi/Call phone boot hs;

Viii. LPG Booki ng of fi ce/ Show room wi t hout LPG cyl i nders;
i X. Atta chakki ;

X. Meat/ Poul try and Fi sh shop;

Xi . Pan shop;

Xii. Bar ber shop/Hair dressing sal oon/ Beauty Parlour
Xiii. Laundry/ Dry cl eani ng/ironing;

Xi V. Sweet shops/ Tea stall without sitting arrangenents;
XV. Chem st shops;

XVi . Opti cal shops;

XVii. Tai |l oring shops;

xviii. Electrical/Electronic repair shop; and

Xi X. Phot o studio

XX. Cabl e TV/ DTH Oper ati ons

XXi . Hosi ery/ Readynade Gar nents/ C ot h shops

XXii . ATM

In the report dated 14th Septenber, 2006, the Monitoring
Conmittee has al so noted about the survey conducted by
MCD on 185 notified roads to find out nature of activities of
the commercial establishnents on those roads. Broadly the
activities of comrercial establishnents on these roads are of
aut onobi | e show oons; aut onobi | e wor kshops; branded
show oomns; call centers; coaching institutes; business offices;
buil ding materials; godowns; tent houses; guest houses;
jewel l ery shops; restaurants and iron & steel shops.

At this stage, the question to be considered is whether
pendi ng the decision of the wit petitions, should this Court
nodi fy Order dated 10th August, 2006 and decline prayer for
stay of the Notification dated 7th Septenber, 2006 or decline
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nodi fication of the Order and stay the Notification or pass any
ot her order having regard to the facts and circunstances of
the entire situation. W have heard extensive subm ssions
made by | earned counsel

Many of persons, who gave undertakings to renove the

m suser by 30th June, 2006 have filed separate applications in
view of the Notification dated 7th Septenber, 2006 and in
subst ance sought to be relieved of the undertakings so that
they could continue commercial user. Likew se, those whose
prem ses were seal ed al so seek issue of directions for the
openi ng of the seals.

The sealing was to commence on 29t h March, 2006.
However, in view of the undertakings, msuser was allowed to
be continued upto 30th June; 2006. Despite the undertakings,
the misuser has continued till date, as noted hereinbefore.
There cannot be any doubt that the Legislature would
| ack conpetence toextend the time granted by this Court in
the purported exercise of |aw making power. That woul d be
virtual ly exercising judicial functions. Such functions do not
vest in theLegislature. Infact, those who gave undert aki ngs
are already in breach of the undertaki ngs by not stopping
m suser by 30th June, 2006. The dignity and authority of the
Court has to be protected not for any individual but for
mai nt enance of the rule of law. The fact that those who gave
undert aki ngs nay have been misled in view of subsequent
devel opnents can only be a mitigating factor while considering
the action to be taken for breach of the undertakings.

Further, there are no equities in favour of those who gave
undertakings to this Court and obtained the benefit of tine

ot herwi se their prem ses coul d have been sealed on 29th

March, 2006 or soon thereafter. The nature of trade

conducted by nost of them who gave undert aki ngs has been

noted above. There is serious challenge to the validity of the
Act and the Notification. Pending determ nation thereof, such
persons cannot be allowed to claimany benefit of the
Notification.

In the background of the above facts and having

consi dered the subm ssions made, we issue the follow ng
directions :

(i) Re : Prenmises relating to which undertaki ngs were given
The conmercial activities by those who gave undert aki ngs
deserve to be stopped forthwith. Having regard, however, to
the plea of forthcom ng najor festivals, we permt those who
gave undertakings to stop msuser on or before 31st October

2006.
(ii) Re : Small Shops
Smal | Shops, i.e., measuring not nore than 20 sg. nts.

in residential areas are allowed trading in the following itens :
i Veget abl es/ fruits/fl owers;

ii. Bakery itens/confectionary itens;

iii. Ki rana/ General stores;

i V. Dai ry products;

V. St ati onery/ Books/ G ft s/ Book bindi ng

Vi . Phot ost at / Fax/ STDY PCG,

vii. Cyber cafi/Call phone boot hs;

Viii. LPG Booki ng of fi ce/ Show room wi t hout LPG cylinders;
i X. Atta chakki

X. Meat / Poul try and Fi sh shop

Xi . Pan shop;

Xii. Bar ber shop/Hair dressing sal oon/Beauty Parl our
Xiii. Laundry/ Dry cl eani ng/ironing;

Xi V. Sweet shops/ Tea stall without sitting arrangenents;
XV. Chemi st shops;

XVi . Optical shops;
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XVii. Tai |l ori ng shops;

Xviii. Electrical/Electronic repair shop; and
Xi X. Photo studio

XX. Cabl e TV/ DTH Oper ati ons

XXi . Hosi ery/ Readynmade Garnent s/ C ot h shops
XXi i . ATM

(iii) Re : Qther premises for which protection is extended
by Notification dt. 7.9.2006

Regardi ng the remaini ng prem ses which nay be covered

by the Notification dated 7th Septenber, 2006 read with 15th
Sept enber, 2006, we direct that the said prenises may not be
seal ed pendi ng deci sion of these petitions on undertakings
being filed before the Mnitoring Conmittee on or before 10th
Noverber, 2006 that mi suser shall be stopped as per the
directions of this Court if the Act is invalidated and/or the
Notification is quashed. Further, the undertakings shall state
that the trade is being conducted in respect of the permssible
itenms and only in that part of the prem ses in which

comerci al _activity is nowpernitted as per the inpugned
Notification dated 7th Septenber, 2006 read with Notification
dat ed 15th Septenber, 2006, viz. if comrercial activity has
been nade perm ssibl'e on-the ground floor, the affidavit shal
state that it is being carried out only in the ground floor and
not on the other floors and in support a certificate of the
regi stered Architect shall be annexed: -Any Architect giving
wong certificate would subject hinself to appropriate action

i ncludi ng cancell atiion of certificate to carry on the profession
of Architect.

(iv) Re : Prem ses for which protection is not extended by
Notification dated 7.9.2006

In respect of the remaining prem ses not covered by the
Notifications dated 7th Septenmber, 2006 and 15th Septenber,
2006, the sealing process will continue in terns of the Order
dated 16th February, 2006 and 10th August, 2006. The
direction of sealing premises will also apply to specific
properties nmentioned in the judgnment dated 16th February,

2006 and in the Report of the Mnitoring Conmittee dated

14t h Septenber, 2006. The sealing would be done in a

system ¢ manner as per directions of Mnitoring Commttee

and not in a haphazard manner. There shall be no m suser of
public land or public street. The authorities shall ensure that
the Roads, Public Streets and pat hways neant for public is
kept free for their use and the comercial activity is not

ext ended thereupon. The comercial user in contravention of
judgrment in MC. Mehta s case (supra), order dated 10th
August, 2006 and Notifications dated 7th Septenber, 2006 and
15th Septenber, 2006 subject to what is stated in this order
shall be liable to be seal ed

(v) General Directions :

(a) We direct that the owner/occupier of small shops and
al so others who have been permtted to continue and not stop
commercial activity for the present, under this order shall get
thensel ves regi stered upto 31st Decenber, 2006

(b) In respect of the prem ses which have been seal ed under
the orders of this Court, we permit themto approach the

Moni toring Conmittee which will consider each case on its
merit and nake appropriate report to this Court on

consi derati on whereof necessary directions may be issued.

(c) The respondents are restrained fromissuing any other
Notification for conversion of residential user into commercia
user except with the I eave of this Court.

(d) We al so hope that without any further | oss of tinme the
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Governnment and the concerned authorities, instead of ad hoc
neasures |ike the present, would now undertake proper

pl anni ng keeping into consideration all relevant factors
including the interests of those residents which may not have
any voi ce.

(e) Bef ore concluding, we may note the grievance pl aced
bef ore us on behal f of professionals including Doctors,
Lawyers, Chartered Accountants and Architects in respect of
the Notification dated 7th Septenber, 2006. Relying upon
notifications dated 27th Novenmber, 1998 and 7th June, 2000
and Press Rel ease dated 27th Novenber, 1998, they say that
restrictions sought to put in the Notification dated 7th

Sept enber, 2006 were not there earlier and may be
restrictions have been put by inadvertence. Ms.Indira
Jai si ngh, appearing for Governnent of India says that she will
have it exami ned by the Government and, if required,

necessary correction w |l be made.

The Common Cause Society is permitted to intervene in

the matter. The Interlocutory Application Nos. 5, 6, 8 to 12,
15-16, 18 to 22 in Wit Petition (C No. 263 of 2006, 1.A No.
17 in 1.A Nos: 5-6 in Wit Petition (C No. 263 of 2006 and |.A
Nos. 1970, 1926-27, 1928-29, 1948, 1949, 1961, 1969, 1971-

72, 1974, 1975, 1976, 1977-78 and 1973 in I.A No. 22 in Wit
Petition (C) No. 4677 of 1985 are disposed of in terns of the
af oresai d order. List the matters in the nonth of Novenber
2006 for further directions.




