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ACT:

Contempt of Court---Chief Mnister broadcasting speech
justifying Oder /of “which validity was challenged in
proceedi ngs pendi ng before Court--if cont enpt - - Whet her
i ntention to conmi t cont enpt relevant- | f di fferent
consi derations apply when trial not by jury.

HEADNOTE:

The West Bengal Governnent issued an Order -under Rule 125 of
the Defence of India Rules, placing certain restrictions
upon the right of persons carrying on business in mlk
products. The validity of this Order was challenged by a
wit petition. After Rule had been issued on the /petition
and served on the State Governnent, the State Chief M nister
broadcast a speech sreking to justify the propriety of the
O der. The High Court issued a Rule requiring the Chief
M nister to show cause why he should not be committed for
contenmpt of Court.

It was contended on behal f of the Chief Mnister that he
had cone to learn of certain persons propagating the view
that the Oder would not only have the effect of reducing
the supply of milk, but also of displacing numerous persons
fromwork and causi ng unenpl oynment; that attenpts were made
to commence a political agitation against (the Oder;
and that with a viewto agitation it was considered that the
Chief Mnister was wunder a duty to explain to the people
the policy underlying, and the reasons for promul gating the
O der.

The Hi gh Court held that the speech amount ed to
contempt of Court; that it was contumacious in that it —was
likely to have a baneful effect upon the petitioners who
had challenged the validity of the Order, and their cause
and upon other persons having a simlar cause; and that it
was likely to interfere with the administration of justice.
The High Court therefore expressed di sapproval of the Chief
M ni ster’s conduct .

In appeal to this Court it was contended, inter alia,
on behalf of the Chief Mnister that the H gh Court erred
in holding that the Chic/ Mnister commtted contempt of
court because there was no finding that the contenpt was
intentionally committed; no real prejudice was caused either
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in the mnd of the Judge or to the cause of the petitioners;
that the speech contained no direct reference to any pendi ng
proceedi ngs and that the Chief Mraster was under a duty to
make t he speech to instruct the public about the true state
of affairs.

HELD :The speech was ex facie calculated to interfere
with the administration of justice. The H gh Court’s orders
observing that the Chief Mnister had acted inproperly and
expressing di sapproval of his action was correct and did not
call for any interference, by this Court.

Rv. Gay, [1900] 2 QB.D 36 at p. 40 and Legal
Renenbrancer .v. Matilal Ghose and Ohers, I.L.R 41 CQCa
173; referred to.

The, question in all . cases of coment on pending
proceedi ngs i s not whether’ the publication does interfere,
but whether it tends to interfere, with the due course of
justice. The question is not so nmuch of the in tention. of
the contemmer as whether it is calculated to interfere wth
t he
650
admi ni stration of justice. If, ‘therefore, the speech
broadcast by the Chief Mnister was calculated to interfere
with the course of justice, it was liable to be declared
a contenmpt of the Court even assuming that he had not
intended thereby /to interfere with the due course of
justice. [654 B]

Debi Prasad Sharnma and Ors. v. The King-Emperor, L.R 70
I.A 216 at p. 224; Saibal Kumar Gupta and Ors. v.B.K  Sen
and Anr., [1961] 3 S.C.R 460; and Arthur Reginald Perera v.
The King, [1951] A C 482; referred to.

The Chief Mnister in his speech characterised the
preparation of food with nmlk in Wst Bengal as tantanount
to a crinme. He also announced hi's version about the
validity of the order, the reasons why it was promnul gated,
and asserted that it was an order made bona fide and in the
interest of the public so that those who resisted it  were
acting contrary to the public interest. These were the very
guesti ons t hat had to be determ ned by the Court. The
statements in the Chief Mnister’s broadcast were therefore
primse facie calculated to obstruct the admnistration of
justice, since they were likely to create an at nosphere of
prejudi ce against the petitioners and also to deter other
per sons having simlar clains from approaching the Court-.
[657 F;, 658]

It could not be held that when the trial of ‘a case is
held by a Judge without the aid of a jury, no contenpt by
interfering with the adnmnistration of justice may be
conmitted. The foundation of the jurisdiction lies. not
nerely in the effect which comrents on a pendi ng . proceeding
may have wupon the mind of the jury, but the consequences
which result from the conduct of the contemer,;  who by
vilification or abuse of a party seeks to hold him up to
public ridicule, obloquy, censure or contenpt or by conment
on his case seeks to prejudice the issue pending before the
Court. [658 H 659 A, B

The WIliam Thomas Shipping Co., Inre. HW Dhillan &
Sons Ltd. v. The Conpany, Inre, Sir Robert Thomas and
O hers, [1930] 2 Ch. 368 and Regina v. Duffey and others
Ex Parte Nash, [1960] 2 QB.D. 188; referred to

JUDGVENT:
CRI'M NAL APPELLATE JURI SDI CTION: Criminal Appeal No. 119 of
1966.
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Appeal by special leave fromthe judgnent and order
dated” March 15, 1966 of the Calcutta Hi gh Court in Matter
No. 375 of 1965.

B. Sen, P.K Chatterjee and P.K Chakravarti, for the
appel | ant .

S. V. CQupte and G S. Chatterjee, for the Cal cutta
H gh Court.

The Judgrment of the Court was delivered by

Shah, J. This appeal is filed with special |eave agai nst
the order of the Hi gh Court of Calcutta declaring that a
speech broadcast on the night of Novenmber 25, 1965, on the
Calcutta Station of the All India Radio by M. P.C. Sen,

then Chief Mnister of Wst Bengal, was calculated to
obstruct the course of justice and
651

on that account anounted to contenpt of court and the
conduct of M. Sen-mnerited disapproval.

On August 23, 1965, the State of Wst Bengal issued, in
exerci se /of ~power under sub-rr. (2) and (3) of r. 125 of
the: Deflence of -india Rules, the West Bengal Channa Sweets
Control Order, 1965, placing restrictions upon the right of
persons carrying on business in mlk products and especially
dealers in sweetneat made out of Channa. In a petition
noved by Nani CGopal ‘Paul the H gh Court of Calcutta decl ared
by order dated Novera bet 16, 1965, that the West Benga
Channa  Sweets Control Order, 1965, i's an "unreasonable
pi ece of del egated |egislation made in arbitrary exercise of
power under r. 125 ‘wthout any justification in law and
regardl ess of the purpose for which such order may be nade",
and issued an injunction against the State of West Benga
fromenforcing that order.

The State of West Bengal thereafter issued another order
with i medi ate ef fect on Novenber 18, 1965, called the "West
Bengal® M|k Product Control Order, 1965". On Novenber 22,
1965, Messrs Ramal Ghosh and G andsons challenged by
Petition No. 369 of 1965 the validity of the Oder issued on
Noverber 18, 1965, and prayed for (a wit declaring the O der
“null and void" and for an injunction restraining the /State
of West Bengal and the Secretary, . Department ~ of ~Aninma
Husbandry and Veterinary Services fromagiving effect'to the
said Oder. Rule was issued on the Petition by  Banerjee,
J., and was duly served on the State of ~Wst Bengal, on
Novermber 23, 1965. On the night of Novenber 25, 1965, the
Chief Mnister of West Bengal broadcast a speech on the
Al  India Radio, Calcutta Station, seeking to justify the
propriety of the Control Oder. |In the course of that
br oadcast speech the Chief Mnister nade several coments on
controversial matters which were pending for  adjudication
before the court

At the hearing of the rule on Novenber 29, 1965, counse
lor. Raml al Chosh and Grandsons brought to the notice of the
Court a newspaper report of the speech broadcast by the
Chief Mnister Rule was issued by Banerjee, J., requiring
the Chief Mnister to show cause why he should not  be
conmtted for contenpt of court on the grounds--( 1 ) that
the speech was likely to prejudice the Court and the public
against the cause of the petitioners, and’ may conpel or
induce them to discontinue the action, (2) that it was
likely to have "the pernicious con, sequence" of prejudicing
the mnds of the public against the petitioners, (3) and
that it was likely to have the effect of nisrepresenting a
piece of illegal legislation before the Court had an
opportunity to decide the matter, and was on that account
calcul ated to deter other persons havingsimlar causes from
approaching the Court for relief.
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Instead of nmaking a frank statenent before the Court,
the Chief Mnister was apparently advised to adopt grossly
technical pleas Counsel informed the Court that the Chief
M nister did "not |like to use any affidavit showi ng cause"
Evi dence was then |ed before the Court to prove that the
of fendi ng speech was in fact broadcast by the Chief Mnister
on the All India Radio, Calcutta Station. After evidence
was recorded in the Court about the speech broadcast by
the Chief Mnister he sonewhat belatedly filed an affidavit
on March 4, 1966, adnitting that he had delivered the speech
on the Al India Radio on the night of November 25, 1965,
the contents of which were proved by the evidence of the
Programme Director. It was also admtted that the Chief
M ni ster had know edge of the filing of the petition when
he broadcast the speech and of the rule served wupon the
State Government. By the affidavit it was attenpted to
justify the speech, on the plea that the Chief Mnister came
to learn that «certain persons. had started publicly
propagating the view that far fromachieving the objects,
the Order will not only reduce the supply of fluid mlk in
the area, but also displace nunerous persons from their
normal avocation resulting in unenployment for many that the
object of the propaganda was to criticise and ridicule the
policy of the State Governnent in pronulgating the Order,
that the propaganda had msled certain sections of the
peopl e about the object, purpose and nature of the Order and
the consequences thereof, particularly with regard to the
position of supply of mlk andthe question of continued
enpl oyment of the persons working in the sweetneat shops in
the area, that taking advantage of the situation,  attenpts
were nade to commence a political agitation against the
State Government for having promul gated the Order,  and in
the circunmstances and particularly wth a view to
preventing w despread agitation in - connection wth the
Order, it was thought that it was the duty of the Chief
Mnister of the State to explainto the people the policy
underlying and the reasons for pronulgating the Order, that
in nmaking the speech his sole and only intention and
purpose was to "renove the confusion and allay the fears, if
any, fromthe minds of the people with regard to the purpose
nature, object and effect of the pronulgation of the
Oder", that he had no intention, whatsoever of ~either
showi ng any disrespect to the Court or interfering in -any
manner with the due course of the adm nistrationof justice,
nor did he anticipate that his speech could have any such
effect, and that by broadcasting his speech he had comitted
no contenpt of Court nor had he any intention of doing so.

Banerjee, J., after a detailed exam nation of the

rel evant | aw and the speech broadcast, held that the
speech broadcast anounted to contenpt of Court "in'the sense
that it was likely to have

653
several baneful effects upon the petitioners” in Petition
No. 369 of 1965, "upon their cause and upon others having a
cause simlar to that of the petitioners”. The | earned

Judge accordingly recorded that "the Chief Mnister cannot
wholly escape the charge of having committed contenpt of
Court", since "the speech was contumacious in the sense that
it was likely to have baneful effects upon the petitioners”
in Petition No. 369 of 1965 "their cause, and upon persons
having a simlar cause and as such was likely to interfere
with the admnistration of justice by the Court." The
| earned Judge, however, observed that "the condemmer M. Sen
should be let off with an expression of disapproval of his
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conduct and in the hope that the sort of indiscretion wll
not be repeated".

In This appeal counsel for the appellant has raised
four contentions in support of his argument that the High
Court erred in holding that the Chief M ni st er by
broadcasting the speech did commt contenpt of Court:

(1) that there is no finding by the High
Court that the contenmpt was intentionally
conmitted by the Chief Mnister;

(2) that by broadcasting the speech no
real prejudice was caused either in the mind
of the Judge or to the cause of the
petitioners in Petition No. 369 of 1965;

(3) that the speech contained no direct
referenceto any pendi ng proceedi ng; and

(4) that the Chief Mnister was under a
duty to make the Speech to instruct the public
about the true state of affairs and to renpve
the misgivings arising in the public mnd from
agitation carried on by political parties.

The lawrelating to contenpt of Court is well settled.
Any act done or witing published which is calculated to
bring a Court or a Judge into contenmpt, or to lower his
authority, or to interfere with the due course of justice or
the lawful process of the Court, is a contenpt of Court:
Rv. Gay(l). Contenmpt by speech or witing may be by
scandalising the Court itself, or by -abusing parties to
actions, or by prejudicing manki nd in favour ‘of or against
a party before the cause is heard. It is incunbent upon
Courts of justice to preserve their proceedings from being
m srepresented, for prejudicing the mnds of the public
agai nst persons concerned as parties in causes before the
cause is finally heard has perni ci ous consequences.
Speeches or witings misrepresenting the proceedings of the
Court or prejudicing the public for or against a party or
involving reflections on parties toa pro-
(1)[1900] 2 QB.D. 36 at p.40.

Sup Cl/69--9

654

ceedi ng anobunt to contenpt. To make a  speech tending to
influence the result of a pending trial, whether ~civil _or
crimnal is a grave contenpt. Conment s on pendi ng
pr oceedi ngs, if enmanating from the parties or t heir
| awyers, are generally a nore serious contenpt than those
coning fromindependent sources. The question in all ~cases

of coment on pending proceedings is not whether the
publication does interfere, but whether it -tends to
interfere, with the due course of justice. The question is
not so much of the intention of the contemmer as whether it
is calculated to interfere with the admnistration of
justice. As observed by the Judicial Conmittee in Deb

Prasad Sharma and Ors. v. The King-Enperor (1):

.. the test applied by the .
Boar d whi ch heard the reference was whether
the wor ds conpl ai ned of wer e in t he
ci rcumnst ances calculated to obst ruct or
interfere wth the course of justice and the
due administration of the law "

If, therefore, the speech which was broadcast by the Chief

M nister was calculated to interfere with the course of

justice, it was liable to be declared a contenpt of the

Court even asunming that he had not intended thereby to

interfere with the due course of justice. There is nothing

in Saibal Kumar Gupta and Os. v. B.K Sen and Ant. (2), on
whi ch counsel for the appellant relied, which supports his
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contention that intention of the contemmer is the decisive
test. The observations of Imam J., speaking for the
majority of the Court that the appellants should be
acquitted, because they "had at no tine intended to
interfere wth the course of justice and their conduct did

not tend to interfere with the course of justice", does
not inply that conduct which tends to or is calculated to
interfere wth the administration of justice is not |iable

to be punished as contenpt because the contemer had no
intention to interfere with the course of justice. Nor does
the judgment of the Judicial Conmittee in Arthur Reginald
Perera v. The King(a) support the contention that in
det erm ni ng whet her conduct which is otherw se calculated to
interfere with the due administration of justice will not be
contenmpt of Court because on the part of the contemmer there
was no intention to interfere with the admnistration of
justice. In that case, a  nmenber of the House of
Representatives ~in Ceylon, on receiving a conplaint from
sone of /the prisoners about the practice of produci ng
foll owed by the Jail Authorities in the Court when an appea
filed by the prisoners was being heard, made an entry in the
prison visitors’ book that "The present practice of appeals
of remand prisoners-being heard in their absence is not
heal t hy. When

(1) L.R 701. A 2l6atp. 224.

(2) [1961] 3S.C. R 460. (3) [1951] A. C. 482.

655

represented by counsel or otherw se the prisoner should be
present at proceedings'. |Information conveyed to Perera was
inaccurate It was held by the Judicial Comm ttee that Perera
acted in good faith and in discharge of what be believed to
be his public duty as a nenber of the |legislature, and that
he had not conmitted any contenpt of Court because the words
made no direct reference to the Court-or to any ' of its
Judges, or to the course of justice or to the process of the
Courts. H's criticismwas honest criticismon a matter of
public inportance and there was nothing in his conduct which
cane within the definition of contenpt of Court.

The Chief Mnister in the speech broadcast by him in
the first instance announced what in his viewis the |ega
effect of the Order pronul gated, and then proceeded to state
the reasons which persuaded the Government of West Bengal to
issue the Order banning the preparation of sweetneats w th
m |k products Channa and Khir and expressed the hope that

the residents of Calcutta will be in a position to secure
larger quantities of nmilk. He stated that if producers of
M1k cooperate with the Governnent, not only will  they be

benefited, but they will do real good to a | arge nunber of
peopl e of the State. He estinmated the nunber of
establ i shnents which were in his viewlikely to be affected,
and stated that many of the enpl oyees in | their
establishments who it was expected were likely to be ' thrown
out of enployment, may be enployed in depots for collection
of mlk. He wound up by stating "This new Order will (not)
only be beneficial to the buyers and sellers of mlk
alone it will (also) be of help in solving the mlk problem
in the whole of West Bengal in the near future". In the
course of his speech he stated after referring to the
difficulties encountered in procuring mlk and the acute
scarcity of mlk prevailing in Wst Bengal
"According to the science relating to
nutrition a person requires at |east 8 Qunces
of mlk per day Hence to prepare any food
with MIlk in our Wst Bengal is, indeed
tant amount al nost to a crinme.”
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variety

He al so stated:

"The quantity of the mlk collected
under the Greater Calcutta MIk Supply Schene
has increased to 65 thousand Litres from 23
thousand Litres per day on the average. A
| arge nunber of people were getting supply of
m |k according to their requirenents from the
local MIkman (Goalas). The quantity of mlk
collected fromdifferent sources in Calcutta
increased to 2 lakhs and 61 thousand Litres
from 2 lakhs and 12 thousand Litres. Thi s
vol ume of mlk supply (however) consti -

656

tutes 41%of the total denand. This supply
coul d have been augnmented much nore if powder
mlk could be obtained in sufficient quantity
from foreign countries. But in view of
foreign-exchange difficulties, the Government
of India curtailed the inport of powder mlKk
and  as a result thereof great inconvenience
was felt. |In the Geater Calcutta areas, the
total demand of - MIk at present is at |east
6 | akhsand 30 thousand Litres" and that "The
CGover nrent_~have consi dered the question of few

enpl oyees of sweet neat establ i shnents
bei ng thrown out of enploynent as a result of
promul gation of this new Order. There are

about. 'seven thousand sweetneat shops in the
Cty of Calcuttaand the nunber - of persons
enpl oyed in themis nearly 3,500. The nunber
of sweetneat shops in other towns is about
1,000 and the number of persons enployed in
themis approximately 4,000. < Hence the tota

nunber of enployees in all these sweetneat
establ i shnents conmes to about 39, 000. )
should bear in mndthat alnost all these

sweet neat shops prepare salted (nonta)

of edi bl es, such as, ni nki , si'ngar a,
radhabal | avi , | uchi dal puri, Kachuri ,
j huribhaja, alurdom curry, dal etc.” Besides,
curd is also sold by those shops which -also

sell kinds of sweets that do not _at al

require Channa or Khi r (for their
preparation)," that "Those workers who had
until recently been bringing nmilk and Channa
to Calcutta will be able to supply from now on
mlk to the MIk Collection Centres of.  the
Government", and that "The quantity of /‘mlKk

collected by the Governnent is indeed /daily
on the increase. And yesterday nearly 92
t housand 800 (sic) litres of mlk wer e
col | ect ed. New M Ik Depots will have 'to be
opened soon in Calcutta and outside. 25
depots will shortly be opened in Calcutta and
its neighbouring areas. |If the quantity of
m |k col l ected i ncreases accordi ng to
expectations, at |east 1,000 additional depots
will have to be opened in different places.
If in spite of an increase in the demand for
other sweets a nunber of wor kers becone
unenpl oyed, the Governnment is prepared to
enploy themin those depots. This new Order
will only be beneficial to the buyers and
sellers of mlk alone. it will (also) be of
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help in solving the m |k problemof the whole
of West Bengal in the near future".
In their Petition No. 369 of 1965 Ms. Raml al Ghosh and
G andsons had pleaded that the State of Wst Bengal and

t he Secretary, Departnment of Aninal - Husbandry and
Vet eri nary
657

Services had acted mala fide and "in conplete and utter
di sregard of the judgnent and order of the High Court of
Cal cutta and wi thout reading or considering the sanme had
vindi ctively published" the inpugned order "in anger and hot
haste being recklessly careless as to the consequences
thereof and without giving their mnd to the conprehension
and their wlls to the discharge their duty towards the
public"--(Para 18). They also had averted that they and
ot her traders who carried on business only in mlk products
i ke Channa, Kheer i ncludi ng Khoa Kheer were facing conplete
ruin by reason of the total prohibition of their trade,
conmer ce and intercourse (Para 19); that the inpugned O der
had not only prohibited the trade, conmerce and intercourse
of the petitioners but also its novenent, and by the
i mpugned Order the petitioners were not only prohibited from
manuf acturing but were also ordered not to supply or to
trains’ port the sane and to deliver the sanme to various
customers within and outside Calcutta (Para 20); that "there
was not nor there was any material before the Governor of
West Bengal to form the alleged opinion and/or that the
purported opi ni on was not reasonably formed" (Para 24); and
that according to newspaper reports there were about 8,000
shops in Calcutta and 4,000 nore in the neighbouring areas
and those enpl oyed about 50,000 men and presuning that each
enpl oyee maintained a famly of 4, at least 200,000 people
woul d be affected by the inpugned Order (Para. 32).

In his speech the Chief Mnister  characterised the
preparation of any food wth nmlk in Wst Bengal as
tantanpbunt to a crine. He al so announced his |/ version
about the wvalidity of the Oder, the reasons why it was
promul gated, and asserted that it was an order nade bona
fide and in the interests of the public, and that those- who
resisted it were acting contrary to the public interest.
But these questions had to be determined by the Court.
Banerjee, 1, in the judgment under appeal was of the view
that the speech was likely to influence public _opinion
against the petitioners since the Chief Mnister ~occupies
a highly responsible position of power and authority ~under
the Constitution, and being a person nost |ikely to know the
needs of the State there would be many who nay believe in
factual statenents nmade by him The | earned Judge observed
that he was not prejudiced by the speech against’ the
petitioners before him since he was only "concerned wth
the constitutional and legal validity of the Control. Order

and i ncidental ly only with its soci 0- econoni ¢
justification", but it could not be said that the ' speech
did not or could not or was not likely to prejudice the
public against the cause of the petitioners. He also

observed that for the Chief Mnister to have nade a public
appeal in support of the Oder, with the know edge of the
i ssue of

658

the Rule Nisi calling upon the State Governnment and the
Secretary, Departnment of Aninmal Husbandry and Veterinary
Services to show cause why the Control Oder should not be
decl ar ed void was "inproper and ill-timed" and al so
"contumaci ous", for the Chief Mnister had published in
advance the defence to be taken against the Rule.
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The criticism made by the learned Judge is not
unwarranted. The statenments in a broadcast speech by an
important dignitary of the State that persons who prepare
sweets out of milk in the course of their business are on
the version set up by himcrimnals, and the suggestion that
the Order was issued in the interests of the public, whereas
it was the contention of the petitioners that it was done
"recklessly, arbitrarily and vindictively and w thout caring
for the consequences, and wi thout considering their duty to
the public", are prima facie calculated to obstruct the
adm nistration of justice, since they are likely to create
an atnmosphere of prejudice against the petitioners and al so
to det er other persons having simlar cl ai ns from
approachi ng the Court.

There is in the speech no direct reference to the
proceedi ngs pendi ng before the Court, but it is now comon
ground that the Chief Mnister-was aware of the filing of
the petition and the issue of the rule which was served upon
the Governnment. Wether he was aware of all the details of
the allegations nade in the petition is not relevant. |If he
knew that -a petition was filed and the rule was served upon
the CGovernment of which he was the Chief Mnister, before
maki ng any statement on a matter which was controversial it
was his duty to acquaint hinmself with the allegations nmade
and also to ascertain what the points in dispute were before
going to on to a public broadcasting systemto announce the
case of the Governnment. Whatever may be the notive of the
Chief M nister and whatever he may have thought as a Chief
M nister to be necessary in order to acquaint the public, a
speech which presented the case of the Governnment to the
public, before it was tried by the Court, and suggested that
those who prepare sweetneats out of mlk were crimnals and
were acting in a manner contrary tothe interest of the
general public, was calculated tointerefere with the due
adm ni stration of justice.

Council for the Chief Mnister contended, relying upon
certain judgnments of the Courts in the United Ki ngdom that
in cases where the trial of a case is held without the aid
of a jury, coments on matters in dispute in~ a pending
proceeding or criticismof the parties thereto, wll not
amount to interference with the adm nistration of” justice.
Courts seek to punish acts or conduct —calcul ated to
interfere with the admnistration of justice; and we are
unable to hold that when the trial of a case is held by a

Judge

659

without the aid of a jury no contenpt by interfering wth
the administration of justice may be conmitted. The

foundation of the jurisdiction lies not nerely in the effect
which coments on a pending proceedi ng may have wupon the
mnds of the jury, but the pernicious consequences which
result from the conduct of the contemner, who by
vilification, or abuse of a party seeks to hold up a party
to public ridicule, obloquy, censure or contenpt or by
comment on his case seeks to prejudge the issue pending. W
are unable to agree that where a trial of a case is held in
the Court of First Instance, without a jury, or before a
Court of Appeal persons so inclined are free to make
conmments on pendi ng proceedi ngs or to abuse parties thereto
wi thout any protection fromthe Court. It is difficult to
accept the contention that comments which are likely to
interfere with the due administration of justice by holding
up a party to a proceeding to ridicule or to create an
at nosphere against himin the public nind against his
cause when the trial is held without the aid of a jury
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do not anpbunt to contenpt. |If a party to the proceeding is
likely to be deterred from prosecuting ,his proceeding or
people who have simlar cause are likely to be dissuaded
from initiating proceedings, contenpt of court would be
conmitted. It matters little whether the trial is with the
aid of the jury or without the aid of jury.
In The WIliam Thomas Shipping Co., Inre. HW Dhillon
& Sons Ltd. v. The Conpany, In re. Sir Robert Thomas and
others(1l) it was observed that the publication of injurious
nm srepresentations concerning parties to proceedings in
relation to those proceedings may amount to contenpt of
Court, because it may cause those parties to discontinue or
to conprom se, and because it nay deter persons with goods
causes of action fromcoming to the Court, and was thus
likely to affect the course of Justice. But Miugham J.
observed
"There i s an atnosphere in which a comon | aw
judge approaches the question of contenpt
sonmewhat different fromthat in which a judge
who sits in this (Chancery) Division has to
approach it: The common |law judge is mainly
thi nking of the effect of the alleged contenpt
on the mind of the jury and also, | think, he
has to consider the effect or the possible
effect of the alleged contenpt in preventing
Wi t nesses from conmng  forward to gi ve
evidence. |In these days, at any rate, a Judge
who 'sits in this Divisionis not in |[east
likely to be prejudiced by statenents
published in the press as tothe result of
cases which are coming before him He has to
determine the case on the
(1) [1930] 2 Ch. 368
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evi dence, of course, and with regard to the
principl es of “law as he understands
them and the view of a newspaper, / however
intelligible conducted it may be, cannot
possibly affect his mnd. Accordingly, a
Judge in the Chancery Division starts on
t he footing that only in the rarest
possi bl e case is it [Ilikely t hat the
publication by a newspaper of such a statenent
as | have here to consider will affect the
course of justice in t he sense of
i nfl uenci ng, altering or nmodi fyi ng t he
judgrment or judgnents which the Court will
ultimately have to deliver;"
But our Courts, are Courts, which adm nister both [|aw and
equity. Assuming that a Judge holding a trial is not likely
to, be influenced by comments in newspapers or “hy other
media mass conmuni cation may be rul ed out--though it | woul d
difficult to be dogmatic on that matter al so--the Court is
entitled and is indeed bound to consider, especially in-our
country where personal conduct is largely influenced by
opi nion of the nenbers of the caste, conmunity, occupation
or profession to which he bel ongs, whether coments hol ding
up a party to public ridicule, or which prejudices society
against him my not dissuade him from prosecuting his
proceedi ng or conpel him to compromise it on terns
unfavorable to hinmself. That is a real danger which nust be
guarded against: the Court is not in initiating proceedings
for contenpt for abusing a party to a litigation nerely
concerned with the inpression on the Judge’s nind even on
the minds of witnesses for a litigant, it is also concerned
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with the probable effect on the conduct of the litigant and
persons having simlar clains.

In Regina v. Duffey and others Ex Parte Nash(1l) the
Court of Appeal in England had to consider the question
whet her comments made upon a person after his conviction and
before appeal was heard may be regarded as contenpt of
Court. Lord Parker, C.J., observed:

"Even if a Judge who 'eventually sat on
the appeal had seen the article in question

and had renenbered its contents, it is
i nconcei vable that he would be i nfluenced
consci ously or unconsci ously by it. A
Judge is ina very different position to a
j uryman. Though in no sense superhunman, he
has by his training no difficulty in putting
out of his  mnd nmatters which are not

evidence in the case. This, indeed, happens

daily to Judges on Assize. This is all the

more ~so in the case of a nmenber of t he

Court of Crimnal

(1) [1960] 2-Q B.D. 188
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Appeal , ~ who, in regard to an appeal against

convictionis dealing almost entirely wth

points of Jlaw,. and who, in the case of an

appeal /agai nst sentence is considering whether

or not the sentence is correct-in principle.”
This may be true when a Court of Appeal deternines questions
of law only or the appeal is confined to questions of
sentence, but where a proceeding which is tried on evidence
in the Court’ of First lnstance, or in the Court of Appea
on questions of fact as well as of law, it would be an over-
statenment to assert that a Judge may not be influenced even
"unconsci ously" by what he has read i n newspapers.

No distinction is, in.our judgnent, warranted that
conment on a pendi ng case or abuse of a party may ampunt to
contenpt when the case is triable with the aid of /a jury,
and not when it is triable by a Judge or Judges.

Odinarily a GCourt wll not initiate proceedings for
conmtment for contenpt where there is a mere technica
cont enpt . In Legal Renenbrancer v. Matilal ~CGhose and
O hers(1) it was observed by Jenkins, CJ., t hat

proceedi ngs for contenpt shotfid be initiated wth ~utnost
reserve and no court in the due discharge of its duty -can
afford to disregard them It was al so observed  that
jurisdiction to punish for contenpt was arbitrary, unlinited
and wuncontrolled and shoul d be exercised with the greatest
caution: that this power nmerits this description wll be
realised when it is understood that there is no linmt to the
i mprisonnment that nmay be inflicted or the fine that may be
i nposed save the Court’s unfettered discretion, and that the
subject is protected by no right of general appeal. W my
at once observe that since the enactnent of the Contenpt of
Courts Act 12 of 1926 and Act 32 of 1952 the power of the
Court in inmposing punishnment for contenpt of court is not
an uncontrolled or unlimted power. That, however does not
justify the court in comencing proceedings wthout due
caution and reserve. But Banerjee, 1., who nust be
conversant with local conditions was of the view that action
of the Chief Mnister was likely to interfere wth the
course of justice for it was likely to have "banefu

ef fects" upon the petitioners their cause and upon persons
having a similar cause, and sitting in appeal we do not
think that we can hold that he took an erroneous view of his
power or of the tendency of the speech, which he has
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characteri sed as having "baneful effects". Banerjee, J, has
ultimately treated the contenpt as technical for he has not
i nposed any substantive sentence, not even a warning. He
has nerely expressed his displeasure. The speech was ex
facie cal cul ated

(1) I.L.R 41 Cal. 173.
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to interfere with the adm nistration of justice. In the
circunstances the order of Banerjee, J., observing that the
Chi ef M ni st er had acted inproperly and expressi ng
di sapproval of t he action does not call f or any
interference by this Court.

The appeal is disn ssed.

R K P.S. Appeal dism ssed
663




