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Arijit Pasayat & Dr. AR Lakshmanan

JUDGVENT:
JUDGVENT

ARl JI T' PASAYAT, J.

Appel l ant-calls in question legality of the judgnent rendered by a Division
Bench of the Punjab and Haryana H gh Court dism ssing the wit petition
filed by the appellant and uphol di ng the award made by the Presiding

O ficer, Labour Court, Gurdaspur

Factual background in a nutshell is as follows:

The respondent (hereinafter referred to as the 'workman’) nade a grievance
before the State CGovernnent that his services were illegally term nated by
the appellant (hereinafter referred to as the ‘enployer’). Reference was
nmade by the State Government under Section 10(1) of the Industrial Disputes
Act, 1947 (in short the ‘Act’) for adjudication the follow ng question

"Whet her term nation of services of sh. Sowaran singh workman is justified
and in order? If not, to what relief/exact ampunt of comnpensation is he
entitled?

The case of the workman as pl eaded in the demand notice was that he was
appoi nted by the enployer w.e.f. 1.4.1986 on regul ar basis agai nst the
regul ar post and was being paid Rs. 1200 p.m Hi s services were illegally
term nated by the enployer on 12.2.1994 without any notice, notice pay and
retrenchnment conpensation. No charge-sheet was filed or enquiry held.
Though he approached the enpl oyer, but to no effect and, therefore, he had
prayed for his re-instatement with continuity of service and back wages.
The enployer filed its witten statenment taking the stand that the
reference was factually and legally erroneous as the services of the

wor kman were never term nated on 12.2.1994 as alleged. In fact he had
abandoned the job. He was engaged on casual basis on daily wages for
specific period and for specific work. He was never issued any appoi nt nent
order in respect of any regular post and/or on regular basis. There was

al so no vacancy at the relevant tine. The Labour Court franed four issues
for adjudication which are as under

"1. \Wether the worknman abandoned the job of his own accord?
2. whether the reference is not maintainable as alleged in P.O. of WS?

3. VWether the applicant is entitled to the anmount clained in the
application?

4. Relief."
The Labour Court was of the view that though the stand of the enployer was

that the respondent-worknman was enpl oyed on casual basis on daily wages for
specific work and for specific period, yet evasive reply was given in
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respect of the workman's stand that he was appointed in April 1986. It was
observed that no attendance record was produced. There was al so no nateria
to show that the workman had left the job on his own accord and in any
event the enpl oyer had not proved that the worknman had worked for |ess than
240 days in 12 cal endar nonths preceding the date of term nation
Accordingly, it was held that there was violation of Section 25F of the
Act. Direction was given to re-instate the workman with 50% back wages.

The enpl oyer filed a Wit Petition which was di sm ssed by the inpugned
order. It was held by the H gh Court that there was no | egal or factua
infirmty in the award. It was noted that the enployer had failed to
produce nmuster roll which was mandatorily required to be maintai ned under
Section 25-D of the Act.

In support of the appeal, |earned counsel for the appellant subnitted that
both the Labour Court and the Hi gh Court fell in grave error by acting on
factually and | egally erroneous prem ses. The definite stand of the
appel | ant was that the workman was engaged on casual basis on daily wages
for specific work and for specific period. Details in this regard were
undi sputedly filed. Therefore, the provisions of Section 2(00)(bb) of the
Act are clearly applicable: In addition, the onus was wongly placed on the
enpl oyer to prove that the workman had not worked for 240 days in 12

cal endar nonths preceding the alleged date of ternmination. No material was
pl aced on record by the workman to establish that the workman had of fered
hinself for job after 12.2.1994. The award of the Labour Court does not
speak of the requirenment to nmaintain the nuster roll. This point was taken
up suo noto by the Hi gh Court without any opportunity to the appellant to
have its say.

In response, |earnd counsel for the respondent submtted that in the
factual scenario as noticed by the Labour Court the award was made and the
Hi gh Court has rightly refused to interfere with it.

We find that the H gh Court’s judgnent is unsustainable on nore than one
count. In Mrinda Coop. Sugar MIlls Ltd. v. Ram Kishan and Ors., [1995] 5
SCC 653, it was observed as foll ows:

"4, It would thus be clear that the respondents were not working throughout
the season. They worked during crushing seasons only. The respondents were
taken into work for the season and consequent -to closure of the season
they ceased to work.

5. The question is whether such a cessation would anount to retrenchment.
Since it is only a seasonal work, the respondents cannot be said to have
been retrenched in view of what is stated in clause (bb) of Section 2(00)
of the Act. Under these circunstances, we are of the opinion that the view
taken by the Labour Court and the Hi gh Court is illegal. However, 'the
appellant is directed to maintain a register for all workmen engaged during
t he seasons enunerated herei nbefore and when the new season starts the
appel | ant shoul d nake a publication in neighbouring places in which the
respondents nornmally live and if they would report “for duty, the appel llant
woul d engage themin accordance with seniority and exigency of work.’’

The position was re-iterated by a three-Judge Bench of ‘this Court’ in Ani
Bapurao Kanase v. Krishna Sahakari Sakhar Karkhana Ltd. and Anr., [1997] 10
SCC 599. It was noted as foll ows:

"The | earned counsel for the appellant contends that the judgment of the

H gh Court of Bombay relied on in the inpugned order dated 28.3.1995 in
Wit Petition No. 488 of 1994 is perhaps not applicable. Since the
appel | ant has worked for nore than 180 days, he is to be treated as
retrenched enpl oyee and if the procedure contenpl ated under Section 25-F of
the Industrial Disputes Act, 1947 is applied, his retrenchnent is illegal
We find no force in this contention. In Mrinda Coop. Sugar MIIls Ltd. v.
Ram Ki shan, in para 3, this Court has dealt wi th engagenent of the seasona
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wor kman in sugarcane crushing; in para 4 it is stated that it was not a
case of retrenchnent of the workman, but of closure of the factory after
the crushi ng season was over. Accordingly, in para 5, it was held that it
is not ‘retrenchnment’ w thin the meaning of Section 2(o00) of the Act. As a
consequence the appellant is not entitled to retrenchment as per clause
(bb) of Section 2(o00) of the Act. Since the present work i s seasona

busi ness, the principles of the Act have no application. However, this
Court has directed that the respondent managenent should nmaintain a

regi ster and engage the worknen when the season starts in the succeddi ng
years in the order of seniority. Until all the enpl oyees whose nanmes appear
inthe list are engaged in addition to the enpl oyees who are already
wor ki ng, the managenent should not go in for fresh engagenent of new

wor knmen. It would be incunbent upon the respondent managenment to adopt such
procedure as is enunerated above.’

Section 2 (00) (bb) reads as follows:

‘*(00) "retrenchment” neans the term nation by the enpl oyer of the service
of a workman for any reason what soever, otherw se than as a puni shnent
inflicted by way of disciplinary action, but does not include-

(a) voluntary retirenent of the workman; or

(b) retirement of the workman on reaching the age of superannuation if the
contract of enpl oynment between the enpl oyer and the workman concer ned
contains a stipulation in that behal f; or

(bb) termination of the service of the workman as a result of the non-
renewal of the contract of enploynment between the enployer and the worknman
concerned on its expiry or of such contract being term nated under a
stipulation in that behalf contained therein’

The materials on record clearly establish that the engagenment of the
wor kman was for specific period and specific work.

In view of the position as highlighted in Mrinda Coop. Sugar MIls and
Ani| Bapurao's cases (supra), therelief granted to 'the workman by the
Labour Court and the Hi gh Court cannot be mmintai ned.

So far as the question of onus regarding working for nore than 240 days is
concerned, as observed by this court in Range Forest Oficer v. S T.

Hadi mani, [2002] 3 SCC 25 the onus is on the workman. It was noted in the
sai d judgnent as foll ows:

"2. In the instant case, dispute was referred to the Labour Court that the
respondent had worked for 240 days and his service had been terni nated

wi t hout paying himany retrenchnment conpensation. The appellant herein did
not accept this and contended that the respondent had not worked for 240
days. The Tribunal vide its award dated 10.8.1998 cane to the concl usion
that the service had been term nated, w thout giving retrenchnent
conpensation. In arriving at the conclusion that the respondent had worked
for 240 days the Tribunal stated that the burden was no the nanagement to
show that there was justification in term nation of the service and that
the affidavit of the workman was sufficient to prove that he had worked for
240 days in a year

"3. For the view we are taking, it is not necessary to go into the question
as to whether the appellant is an ‘industry’ or not, though reliance is

pl aced on the decision of this Court in State of CGujarat v. Pratansingh
Nar si nh Parmar, [2001] (9) SCC 713. In our opinion, the Tribunal was not
right in placing the onus on the managenent wi thout first determ ning on
the basis of cogent evidence that the respondent had worked for nore than
240 days in the year preceding his termination. It was the case of the

clai mant that he had so worked but this claimwas so denied by the
appellant. It was then for the claimant to | ead evi dence to show t hat he
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had in fact worked for 240 days in the year preceding his termnation
Filing of an affidavit is only his own statenent in his favour and that
cannot be regarded as sufficient evidence for any court or tribunal to cone
to the conclusion that a worknman had, in fact, worked for 240 days in a
year. No proof of receipt of salary or wages for 240 days or order or
record of appoi ntnment or engagenent for this period was produced by the
workman. On this ground alone, the award is liable to be set aside.
However, M. Hegde, appearing for the Departnent states that the State is
really interested in getting the |law settled and the respondent will be

gi ven an enpl oynent on conpassi onate grounds on the sane ternms as he was
al l egedly engaged prior to his termnation, within two nonths formtoday.’

The appeal, therefore, deserves to be allowed which we direct. But at the
sanme tinme as observed in paragraph 5 of Mrinda Sugar MI|Is case (supra)
the nodalities indicated shall be foll owed by appellant-enployer. In fact
bef ore the Labour court, it was clearly stated that the enpl oyer was
willing to offer engagement to the workmans and when necessity arises. If
there is any requirenment for engagement the cases of respondent-worknman
shal | be consideredin its proper perspective and necessary orders shall be
passed. I'n the ultinmate, the appeal is allowed but in the circunstances,
there will _be no order as to costs.




