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ACT:

Constitution of India--Arts. 14, 16 and 311(2)--whether
version ampunted to reductionin rank to attract Art.
311(2)--1f retention of junior in officiating capacity Was
violative of Arts. 14 and 16 of the (Constitution of India.

HEADNOTE:

The facts of the appeals are simlar and the facts of C A
No. 314 are as follows :

The respondent was a pernmanent Kanungo who was promoted to

officiate as Naib Tehsildar under paragraph 37(ii) ~of the
Standing Order No. 12, passed by the second appellant. He
was reverted fromthe officiating post for the reason that
he did not pass the departnental examnation of Naib
Tehsildar within the period prescribed by the Standing
O der.

The respondent contended in the wit petition that ~he was
entitled to continue in the post of Naib Tehsildar until a
qual i fied person became avail abl e that since he was pronoted
under para 37(ii) of the Standing Oder, passing of
departnental exam nation was not necessary to officiate in
the post of Naib Tehsildar, that junior Kanungos were
retained in the posts of Naib Tehsildar by which the
respondent had lost his seniority in the substantive rank of
Kanungo and hence the reversion anbunted to a reduction in
rank w thin the meaning of Art. 311(2) of the Constitution
and retention of juniors in the post of Naib Tehsildar was
violative of Arts. 14 and 16 of the Constitution.

The Judi ci al Commi ssi oner, decided the case in favour of the
respondent and held that the reversion of the respondent was
attended with penal consequences and since he was not given
a reasonabl e opportunity of naking representation agaist the
order, the order was bad and the order was accordingly
guashed, Allow ng the appeal

HELD : (i) Appointnment to a post on an officiating basis,
is, fromthe nature of enploynment, itself of a transitory
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character and in the absence of any contract or specific
rule regarding the condition of service to the contrary, the
inmplied termof such an appointnent is that it is terminable
at any tine. the Governnent servant so appoi nted acquires no
right to the post. But if the order entails or provides for
forfeiture of his pay or allowance etc. or stoppage or
post ponenent of his future chances of pronotion, then that
circunstance woul d indicate that in formthe Governnent had
purported to exercise its undoubted right to termnate the
enpl oyment, but in truth and reality, the termnination was by
way of penalty. r 863D

Par shot am Lal Dhingra V. Union of India, [1958] S.C.R 828,
referred to.

Further, by the nere fact that some of the juniors were
allowed to continue in the post of Naib Tehsildar on an
officiating basis, it could

661

not be, said that the respondent lost his seniority in his
substanti ve rank of “Kanungo. [ 863H]

(ii) Articles 14 and 16 of the Constitution are also not
violated in the present case because the junior persons were
retained in their offlciating capacities either because they
had passed the departnental exam nation or because they had
been exenpted from'passing that exam nation. |In any case,
the respondent was not simlarly situated with his juniors
and therefore, there was no discrinmnationto attract the
Articles. [864-C]

JUDGVENT:

ClVIL APPELLATE JURISDICTION C. A No. 314 to, 320 of 1967.
Appeal s by special |eave fromthe judgnent and order. dated
July 23, 1966 of the Judicial Commissioner’s Court at | Sinla
in Wit Petitions Nos. 18, 19, 20, 21, 23 24 and 25 of 1965.
R N Sachthey, for the appellants (in all the appeals).
Rameshwar Nath, for the respondents (in C As. Nos. 314, 315
and 318 of 1967).

The Judgnent of the Court was delivered by

Mat hew, J. These appeal s, by special leave by the union of
India and the Financial Conmm ssioner of H machal~ Pradesh,
are froma judgnment of the Judicial Commi ssioner, H nacha
Pradesh, allowing Civil Wit petitions Nos. 18, 19,’ 20, 21
23, 24 and 25 of 1965, filed by the respondents and quashi ng
t he orders passed by the financial Conmi ssioner 2nd
appel | ant reverting the respondents to the posts of
Kanungos. As the facts in all the appeals are simlar, we
will deal with Cvil Appeal No. 314.

The respondent was a permanent Kanungo in the Revenue
Departnment. He was ronoted on March 26, 1962, to officiate
as Naib Tehsildar under para '37(ii) of Standing Order No.
12, passed by the 2nd appellant. He was reverted from the
officiating post to his substantive post on June 1, 1965,
for the reason that he did not pass the departnenta
exam nation of Naib Tehsildar within the period prescribed
in Para 34 of the Standing Order.

The respondent contended in the wit petition that he was
entitled to continue in the post of Naib Tehsildar until a
qual i fied person became available, that no qualified person
was available when he was reverted, that since he was
pronoted under para 37(ii) of the Standing Order, he could
not have reverted for the reason that he did not pass the
departnmental examination as the passing of the departnenta
exam nation was not necessary in the case of Kanungos
promoted under para 37(ii) of the Standing Order to
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officiate in the post of Naib Tehsildar. He further con-
tended that Kanungos junior to himwho were pronpoted to
of fi-
L1031Sup. A /72
662
ciate in the post of Naib Tehsildar were retained in the
posts of Naib Tehsildar and that has resulted in the | oss of
his seniority in the substantive rank of Kanungo and hence
the reversion anounted to a reduction in rank wthin the
meani ng of Article 311(2) of the Constitution. So,
according to the respondent, he should have been given a
reasonabl e opportunity of making a representation against
the reversion and since such an opportunity was not given,
the order of reversion was bad. The respondent also
contended that the retention of his juniors in the, post of
Nai b Tehsil dar was viol ative of his fundanental right wunder
Articles 14 and 16 of the Constitution
The | earned Judicial Conm ssioner, by his order held that
para 37(ii) of the Standing Oder did not confer any right
on the riespondent to continue to officiate in the post of
Nai b Tehsildar-until a qualified person becane available as
that para only conferred a power on the appropriate
authority to allow himto continue to officiate in the post
till a qualified ‘hand became avail abl e. The | ear ned
Judi cial Comm ssioner then held that since the respondent
was pronoted under para 37(ii) of the Standing Oder, he
could not have been reverted on the score that he did not
pass the departnental exam nation, that since the juniors of
the respondent who were also pronoted on an  officiating
basis, were allowed to continue in the post of Naib
Tehsildar, the reversion had resulted inthe loss of his
seniority in his substantive rank. He, therefore, came to
the conclusion that the order of reversion was attended with
penal consequence is and that the respondent should have
been given a reasonabl e opportunity of naking representation
agai nst the order, and quashed it.
Paragraphs 34 and 37 of the Standing Order passed’ by the
Fi nanci al Conmi ssi oner read as under: -
"34(i) Odinarily an A class candidate shoul d
pass the Naib Tehsildar’s examination wthin
t wo years after conpleting hi s revenue
training as prescribed in paragraphs 25 and 27
and a B dass candidate should pass the Naib
Tehsildar’s examination within two years  of
his first selection. The Conm ssioner may
extend this period for another year for
special reason to be recorded in witing.
(ii) The Financial Comm ssioners may further
extend the period in which a candi date / nust
pass the exani nation or exenpt any candi date

from passing the examnation
ceptiona
cases on t he recommendati on of t he
Conmi ssi oner . "
"37(i) Oficiating appointnents of Nai b
Tehsi |l dars are made by Conm ssioners in
Di vi sions. preference
663

shoul d be given to direct tehsildar candidates
who have undergone revenue training for one
year under paragraph 4(i) but not conpleted
the requisite period of service as Nai b
Tehsi | dar under paragraph 4(i)(b).

(ii) If no such Tehsildar candidate and no
qualified Naib Tehsildar candidate of his |ist

in

ex
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is available for a vacant post of Nai b
Tehsildar, the Conm sioner nay appoint a
Tehsi | dar candi date who has conpleted his two
years service if unenployed or an wunqualified
Nai b Tehsil dar candi date or a Kanunogo to fil
the wvacancy until a qualified person becones
avail able. "
We do not think that the Judicial Comm ssioner was justified
in quashing the order of reversion for the reason that in
passi ng the order the 2nd appellant contravened t he
provisions of Article 311(2).
Appointnment to a post on an officiating basis is, from the
nature of enploynment, itself of a transitory character and
in the absence of any contract or specific rule regulating
the conditions of service tothe contrary, the inplied term
of such an appointment is that it is termnable at any tinme.
The Covernnent servant so appointed acquires no right to the
post . But if the order entails or provides for forfeiture
of his pay or allowance or the loss of his seniority in the
substanti've rank  or the stoppage or postponenent of his
future chances of pronotion, then that circunstance may
i ndi cate that though in formthe Governnent had purported to
exercise its undoubted right to term nate the enploynment, in
truth and reality, thetermnation was by way of penalty
(see Parshotam Lal /'Dhingra v. Union of India(l).
We do not understand how the respondent lost his seniority
in his substantive rank of Kanungo by the nere fact that
sone of his juniors were allowed to continue iin the post of
Naib Tehsildar on an officiating basis. H's juniors were
not pronoted on a regular basis. Like the respondent they
were also pronoted to officiate in the post of Naib
Tehsildar under para 37(ii). W do not see how their
retention in the posts on an officiating basis would " entai
| oss of seniority of the respondent in hi's substantive rank
No provision in the Standing Order or any other rule has
been brought to our notice to showthat by allowing the
juniors of the respondent to continue to officiate’ in the
posts of Naib Tehsil dar the respondent |ost his seniority in
his substantive rank. W do not, therefore, think that the
order of reversion was attended with any penal consequences
so as to attract the provisions of Article 311(2).
(1) [1958] S.C.R 828.
664
The respondent, no doubt, was appointed to officiate in the
post of Naib Tehsildar in pursuance of para 37(ii) of the
Standing Order and that did not provide that he could be
reverted for his not passing the departnental exam nation
within any specified tine but that would not ", in any. way
vitiate the order of reversion as the respondent had no
right to hold the post and the 2nd appellant had the
undoubted power to revert him The fact that the 2nd
appel l ant give a wong reason for reverting the respondent
would not in any way affect the power which he undoubtedly
possessed to revert him
The contention of the respondent that the retention of his
juniors, to officiate in the post of Naib Tehsildar violated
his fundanmental right wunder Articles 14 and 16 of the
Constitution has no substance for his juniors were retained
ei t her because they had passed the departnental exam nation
or because they had been exenpted from passing t hat
exam nati on. The respondent was not, therefore, sinlarly
situate with his juniors and, therefore, there was no
discrimnation to attract the Articles.
We, therefore, set aside the order of the judicia
Conmi ssi oner and allow the appeal but, in the circunstances,
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we nake no order as to costs.
S.C

Appeal s al | owed.
665




