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ACT:

Admi ni stration of Evacuee Property Act (31 of 1950), ss.
10(1) and 10(2)(m and (n)-Scope of-

HEADNOTE:
The appellant was the hol der of a npbney decree against an
evacuee whose property had vested in the Custodian. Under

s. 17 of the Adm nistration of Evacuee Property Act, 1950,
the property was not liable to be proceeded against in
execution so long as it remained vested in the Custodian
and the appellant could not take steps to execute the
decree. He therefore applied to the Custodian under s.
10(2)(n) of the Act, for satisfaction of his-claim out of
the assets of the evacuee. The application was rejected on
the ground that the Custodian had no power —to grant the
relief and the order was confirned by the Custodi an General
in revision.

In his appeal to this Court the appellant contended that the
Cust odi an shoul d have entertai ned his claim

HELD : The orders passed by the Custodi an and the Custodi an
CGeneral must be set aside and the proceeding remanded to the
Custodi an to determ ne the questions, whether in the opinion
of the Custodian, the appellant was entitled to any sum of
noney out of the funds in the Custodian’s ion and. whet her
for the purpose of administration and nanagenent of the
evacuee property or for enabling himsatisfactorily to dis-
charge his duties under the Act the Custodi an should pay the
amount clainmed. [311 H 312 Al

Section 10(1) of the Act, sets out the powers of the
Custodi an generally, and the diverse clauses of s. 10(2)
illustrate the specific purposes for which the powers nmay be
exerci sed, These clauses are not nutually exclusive. Under
cl. (in), before its amendnment by Act 91 of 1956, express
power to entertain a claimfor satisfaction of debts due by
the evacuee was conferred upon the Custodian. Clause (n)
confers upon the Custodian power, coupled with a duty, to
pay to the evacuee or to any nenber of his famly or to any
other person, who in the opinion of the Custodian is
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entitled, any sum of noney out of the estate of the evacuee.
"Me words "any other person" are not restricted to persons
who are nmenbers of the evacuee’'s family, but include other
persons as well who are entitled to receive nmoney from the
evacuee. Thus, the power to pay the evacuee’'s debts was
derived both under cls. (in) and (n) of s. 10(2) Therefore,
the deletion fromcl. (in) of the Custodian’s power to pay
t he debt s, by the Anending Act of 1956, and t he
consequential deletion of r. 22 of the rules franed under
the Act, by which a nachinery was provided for exercising
that power, did not affect the power which is conferred by
s. 10(2)(n) and by s. 10(1). The power to adm nister, under
s. 10(1), is not nerely a power to nmanage on behal f of the
evacuee so as to authorise the Custodian only to recover and
collect the assets of the evacuee; it includes power to
di scharge his obligations as well, to pay such debts which

in the opinion of the Custodian, are binding upon the
evacuee. [307 C, 309 G D, 311 C E]

305

A decree of 'the civil court i's not decisive of the question
whet her a_ Person naking a claimis entitled to the noney
clainmed by him it is for the Custodian to determ ne whet her
he is so entitled. The Custodian has to formhis "opinion"
on this question, and in formng his opinion, he nust act
judicially and not ‘arbitrably. [311 F-Q@

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 124 of 1963.
Appeal by special |eave fromthe judgnent and order dated
January 22, 1962, of the Deputy Custodian CGeneral of  India,
New Del hi No. 472/ R/ UP/ 1961.

S. S. Shukla, for the appellant.

Copal Singh and R N. Sachthey, for the respondent.

The Judgrment of the Court was delivered by

Shah, J Rani Manraj Koer obtai ned noney decrees in two suits
Nos. 9 of 1932 and 42 of 1932 filed by her in the Court of
the Subordinate Judge, Lucknow against Nawab Mhammad Al
Khan Qazil bash Zam ndar, Aliabad Estate, in Utar Pradesh.
From time to time execution applications were filed by the
decree hol der against the Zam ndar, but  nothing was
recovered. Rani Manraj Koer died on Cctober 1, 1941 and the
appel l ant was brought on the record as her heir and |ega
representative. Nawab Mohammad Ali Khan Qazil bash al so died
and five persons anongst whom was one Nawab Al'i Raza Khan
were inpleaded as legal representatives in the  execution
pr oceedi ngs.

In January 1950 Nawab Ali Raza Khan (Tal ukdar of Aliabad
Estate) who was substantially the only judgment debtor/ from
whose estate the amounts due were liable to be ‘recovered
mgrated to Pakistan and he was declared an evacuee | under
the provisions of the Adm nistration of Evacuee Property
Ordinance 27 of 1949 which was later replaced by the
Adm nistration of Evacuee Property Act 31 of 1950. The
Cust odi an of Evacuee Property took possession of the estate
of the evacuee and applied to the G vil Judge, Lucknow for
renmoval of attachnent levied on the estate by the G vi
Judge, Bahraich in execution of the decrees at the instance
of the appellant. The Cvil Judge, Lucknow, by order dated
July 22, 1950 directed that the "transfer certificates"”
issued in the two decrees be recalled and the papers be
consigned to the record. Against the order passed by the
G vil Judge, Lucknow appeals were preferred by the appell ant
to the High Court at Allahabad. By order dated February 22,
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1960 the H gh Court held that after the Custodian entered
upon the managenent of the properties of the evacuee by
virtue of S. 17 of the Adm nistration

306

of Evacuee Property Act, so long as the property remined
vested in the Custodian under the provisions of that Act it
was not liable to be proceeded against in any manner
what soever in execution of any decree or order of any court
or other authority.

On Septenmber 27, 1960 the appellant applied to the Custodian
for an order under s. 10(2) (n) of the Administration of
Evacuee Property Act, 1950, directing that his claimfor Rs.
1, 27,638/ 2/under the two decrees in suits Nos. 9 of 1932 and
42 of 1932 be satisfied out of the assets belonging to the
estate of Nawab Ali Raza Khan. The Assistant Custodian
CGeneral, Evacuee Property, U P. Lucknow, exercising the
powers of the Custodian rejected the application holding
that he had no power to grant relief to the appellant of the

nature clainmed. |Inexercise of his revisional jurisdiction
the Custodian General Evacuee Property, New Del hi, confirnmed
the order, and the appellant ~has, wth special |eave,

appeal ed agai nst that order.
The question which falls to be determined in this appeal is,
whet her the Custodian is-entitled to entertain the claim of
the holder of a  noney decree against the evacuee for
satisfaction of his dues out of the assets vested in the
Custodian by s. 7 of the Adm nistration of Evacuee Property
Act. The Custodian held that he had no such power, and the
Custodi an General agreed with him~ Section 10 of the Act
deals with the powers and duties of the Custodian generally.
By sub-s. (1) it is provided
"Subject to the provisions of any rules that
may be nmade in this behalf, the Custodian may
take such neasures as he considers necessary
or expedient for-the purposes of securing,
adm ni stering, preserving and nmmnaging any
evacuee property and generally for the purpose
of enabling himsatisfactorily to ~discharge
any of the duties inposed on himby or  under
this Act and may, for any such purpose as
aforesaid, do all acts and incur all~ expenses
necessary or incidental thereto."
Sub-section (2) provides :
"Wthout prejudice to the generality of -the
provisions contained in sub-section (1), the
Cust odi an may, for any of the pur poses
af oresai d, -
(n)pay to the evacuee, or to any nenber of
his famly or to any other person.as in the
opi nion of the Custodian is entitled thereto,
any suns of noney out of the funds  in his
possessi on. "

307
By Subs. (2) of s. 10 specific powers and duties of the
Custodian are set out. It illustrates the general powers
and duties wunder sub-s. (1). The argunent that t he
expression "any other person” in cl. (n) nust be construed
ej usdem generis wth "evacuee" or ,.any nmenber of his
famly" has, in our judgment, no force. The rule of

interpretation ejusdem generis applies where a general word
follows particular and specific words of the sanme nature as
it-self : it has no application where there is no genus or
category indicated by the Legislature. The clause is
i ntended to confer upon the Custodian power coupled with a
duty to pay to the evacuee or to any menber of his famly or
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to any other person who in the opinion of the Custodian is
entitled to any sumof noney out of the estate of the

evacuee. The powers of the Custodian and the duties are
undoubtedly to be exercised under sub-s. (2) for the
pur poses mentioned in sub-s. (1) i.e. for securi ng,

adm ni stering, preserving and nanagi ng any evacuee property
and generally for the purpose of enabling himsatisfactorily
to discharge any of the duties inposed on him To ascertain
the limts upon and extent of those purposes, the position
of the Custodian qua the estate of the evacuee vested in him
must first be determined. Section 7(1) allies the Custodian
to declare after enquiry any property as evacuee property
within the neaning of the Act, and the property so declared
is deened to vest in the Custodian fromthe date specified
ins. 8 But the vesting of the property in the Custodian is
for the purposes of ' the Act.i.e. for admnistration and
managemnent . By the vesting for purposes of the Act the
Cust odi.an does not becone the owner of the property : he
holds it for the evacuee and is bound to admnister it in
the manner provided by the Act. The appropriation of the
property —nust-depend upon- statutory provisions enacted by
the Parliament. By s. 17(1) of the Act as anmended by Act 22
of 1951 with retrospective operation it was provided that
"Save  as -otherw se provided in this Act no
evacuee property which has vested or is deened
to have vested in the Custodian under the
provisions of this Act-shall, so long as it
remaiins so vested, be liable to be proceeded
agai nst \i n any manner what soever in execution
of any decree or order of any court or other
aut hority, and any attachnent or injunction or
order for the appointnment of a receiver in
respect of any such property subsisting on the
comencement of the Administration of | Evacuee
property (Amendrent) Act, 1951, shall cease to
have effect on such conmmencenent and shall be
deened to be
308
The second part of the sub-section deals with avoi dance of
attachment, or injunction or order for the appointnent of a
receiver in respect of any evacuee property-subsisting on
the date of the commencenent of the Act of 1951, and the
first part interdicts recourse to the evacuee property so
long as it remamins vested in the Custodian, by process  of
any court or authority for obtaining satisfaction of any
claim against the property. It is clear fromthe -1anguage
of the, section that whether the claim be against the
evacuee or it is against the Custodian arising out of. any
acts of admnistration done by him the evacuee property
cannot be attached in execution of any decree or order of
any court or other authority. The Legislature has - thereby
conpl etely excl uded the jurisdiction of courts and
authorities to execute decrees or orders passed agai nst. the
Custodian or the evacuee to proceed against the property
vested in the Custodian. The intention clearly is that the
adm nistration shall continue for the purposes of the Act
wi thout any interference by the process in execution of the
decrees or orders of courts or other authorities. But it
does not appear to be the intention of the Legislature that
the Custodi an should be entitled to collect the property of
the evacuee and not be under an obligation to satisfy his
debts and obligations. The argunment of counsel for the
Custodian that the Custodian is merely to manage the
property and is not invested with power to pay the debts due
by the evacuee or to discharge liabilities of the evacuee is
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not borne out by the terns and the schene of s. 10. The
powers conferred and the duties inposed by S. 10(1) are for
the purposes of securing, administering, preserving and
managi ng the evacuee property, and there is no reason to
attribute to the Legislature an attenpt at tautology by
assum ng that "adm nistering” is used in the same sense as
the expression "managing". Again sub-s. (2) makes it
abundantly «clear that the powers conferred and the duties
i mposed are not nerely incidental to nmanagenent as a
statutory agent of the evacuee. For instance, upon the
Custodian is conferred the power to carry on the business of
the evacuee with all the discretion which the carrying on of
the business of the evacuee may necessitate : he is entitled
to conplete buildings which are required to be conpleted, to
keep evacuee property in good repair, and to take action as
may be necessary for the recovery of any debt due to the
evacuee : see cls. (d), (e) and (i) of sub-s. (2) of S. 10.

Power s also conferred upon the Custodian by cl. (j) to
institute, defend or continue any |legal proceeding in any
civil or.__revenue court on behalf of the evacuee : he is

given the power to refer disputes between the evacuee and
any other person to arbitration or to conpromni se any cl ai s,
debts or liabilities on

309

behal f of the evacuee.  Clause (j) inplies the power and its
concomi t ant duty to satisfy the claim which nay be
determined in any |legal proceeding instituted, defended or
continued in any civil or revenue court, or awarded agai nst
the evacuee, or admitted or undertaken by virtue of the
conpr om se. The argunent of the Custodian, if  accepted,
woul d lead to the somewhat startling result that a decree or
an award made in favour of the evacuee in a proceeding
conmenced or continued by or against the Custodian may be
enforced by the Custodian, but the property of the | evacuee
remains free fromall clains, obligations and liabilities of
the evacuee, even if decreed by a conpetent court or
undertaken and accepted by him ( There is nothing’ in the
statute which conpels us to |lend countenance to this
i nequity. The words wused in cl. (n) enpowering t he
Custodi an to pay to "any other person" -any sums of nbney out
of the funds in his possession are not restricted to persons
who are menbers of the fam ly of the evacuee; they include
ot her persons as well who are entitled to receive noney from
t he evacuee.

The decree of a civil or revenue court or an order of any
other authority is, it nust be observed, not decisive of the
validity or admssibility of the claimagainst the evacuee
property. It is for the Custodian to be satisfied about the
genui neness of the claim The Custodian nust. determ ne
whet her a person neking a claimagainst the evacuee is
entitled to the right claimed, and if he is satisfied, the
clai mmay be di scharged out of the funds in his posession
But by the use of the expression "in the opinion of the
Custodian" it was not intended to invest the Custodian wth
arbitrary authority. 1t is for the Custodian to determne
when a claimis made by the evacuee, or a nenber of his
famly or any other person for paynment of a sum of noney,
having regard to all the circunstances, whether it is
genuine and to satisfy it if in the opinion of the Custodian
such a person is entitled to the paynent. Were a claim is
nmade by a person who clainms to be a creditor of the evacuee
and he satisfies the Custodian that he is entitled to any
sum of noney, then nornally the Custodian would be justified
in discharging the obligations of the evacuee out of the
funds in his possession.
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But counsel for the Custodian relies upon the terns of 3.
10 (2) (m) as they originally stood before they were anended
by Act 91 of 1956 and the deletion of Rule 22 franed under
the Act, in support of the contention that the Parlianent
has deliberately taken away the power to entertain a claim

for satisfaction of debts due by the evacuee. Section 10
(2) (m, as it originally stood, provided:

310

I m5

"incur any expenditure, including the payment of taxes,
duties, <cesses and rates to CGovernment or to any |oca
authority; or of any anounts due to any enployee of the
evacuee or of any debt due by the evacuee to any person.”
Under Rule 22 nade in exercise of the powers under S. 56 of
the Act, provision was nade for registration of clains by
persons claimng to receive paynent from any evacuee or from
any property of such evacuee, whether in re-paynent of any
| oan advanced or ot herw se, by presenting a petition to the
Cust odi an. Ti m Custodi an was entitled to register a claim
under <c¢l. (2) where in was supported by a decree of a
conpetent court or a registered deed executed and regi stered
before 14-8-1947 or by a registered deed executed and
registered on or after 14-8-1947, and the transaction in
respect of which the deed was so executed and regi stered had
been confirmed by the Custodian, or where an acknow edgnent
in witing was executed by the evacuee hinself before the
1st March 1947 ‘or where such claim was of the nature
referred to in the Explanation to sub-rule (1) and the
transfer of property in respect of which the claimwas made
was a bona fide transaction. If the claim did not fal
under sub-rule (2) the Custodian had to direct the  claimant
to establish his claimin a civil court Sub-rules (3) & (4)
provi ded :

"(3) The nere registration of a claim shal

not entitle the claimnt to paynent and the

Custodian may for reasons to be recorded

ref use paynent.

(4)No debt incurred by the evacuee before

the property vested in the Custodian shall be

paid wthout the sanction of the Centra

Covernment or Custodi an General ."
The Explanation to sub-rule (4) set out cases in which the
sanction of the Central Governnent was not necessary.
The Adm nistration of Evacuee Property Act, 1950 was anend-
ed by Act 91 of 1956 and the words "or of any ampunts duly
to any enployee of the evacuee or of any debt due by the
evacue to any person” in s. 10(2) (m were deleted. The
Central Covernnment thereafter issued on February 20, 1957 an
order deleting Rule 22. Relying wupon this legislative
devel opnent, it was con tended, that an express power to
entertain a claim for satisfaction of debts due by the
evacuee was conferred upon the Custodian by s. 10(2) (m and
machi nery was provided for effectuating the

311

exercise of that power in Rule 22, and the Legislature
havi ng del eted the cl ause which authorised the Custodian to
exerci se the power to pay debts and the nachinery in that
behal f, no such power renmained vested in the Custodian
We are, however, unable to agree that because of the anend-
ment made in s. 10(2) (m and the deletion of Rule 22 the
power which is vested in the Custodian under s. 10(2) (n)
nust be held restricted. Sub-section (1) of s. 10 sets out
the powers of the Custodian generally, and the diverse
clauses in sub-s. (2) illustrate the specific purposes for
whi ch the powers may be exercised, and there is no reason to
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think that the clauses in sub-s. (2) are mutually excl usive.
If power to pay the debts was derived both under cls. (n) &
(n) as it appears it was, deletion of the provision which
aut hori sed the Custodian to pay debts due by the evacuee to
any person fromcl. (m and of Rule 22 setting up the nmachi -
nery for registration of debts did not, in our judgment,
af fect the power which is conferred by cl. (n) by sub-s. (2)
and also by s. 10(1). |In our judgnment, the power to
adnmi nister is not nerely a power to nanage on behalf of the
evacuee so as to authorise the Custodian nmerely to recover
and col l ect the assets of the evacuee, but to discharge his
obligations as well. The power to adm nister for purposes
nentioned, having regard to the diverse clauses in sub-s.
(2), includes the power to pay such debts which in the
opinion of the Custodian are binding upon the evacuee.
Specific enunciation of that power in cl. (n) authorising
the Custodian to pay to any other person who in the opinion
of the Custodian is entitled to any sumof noney supports
t hat conclusi on.
As al ready observed, the decree of ‘the civil court 1is not
deci sive of the question whether a person nmaking a claim is
entitled to the sumof noney claimed by him It is for the
Custodi an to determ ne whet-her the claimant is entitled to
recei ve the sum of noney clainmed by himout of the funds in
his possession. He ~has to form his "opinion" on this
guestion : of course, in formng his opinion he nust act
judicially and not arbitrarily. As the Tribunals bel ow have
deternined the claimraised before themonly on the question
of jurisdiction to entertain it and not on the nerits, we
are unable to pass any effective order in favour of the
appel l ant. The orders passed by the Custodian and the Cus-
todi an General nust therefore be set aside and t he
proceeding remanded to the Custodian to determine the
guestion whether in the opinion of “the Custodian the
appellant is entitled to any sum of noney out of the funds
in hi s possession and whether ~ for the pur pose of
adm ni stration and managenent of the evacuee property
312
or for enabling himto satisfactorily discharge his ‘duties
under the Act the anmpunt claimed shoul d be paid.
The appeal is therefore allowed. The appellant ~would be
entitled to his costs in this appeal fromthe Custodian
Appeal all owed.
313




