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ClVIL APPEAL NO. 1207/2007 @S. L. P. (C) No. 11522 of 2006
ClVIL APPEAL NO. 1208/2007 @S.L.P.(C) No.13000 of 2006
ClVIL APPEAL NO. 1209/2007 @S.L.P.(C) No.14311 of 2006
ClVIL APPEAL NO. 1205/2007 @S.L.P.(C) No.14312 of 2006

S.B. Sinha, J.

Leave granted in S. L.Ps.

These appeal s are directed agai nst a judgnment and order dated 30th
January, 2006 passed by the H gh Court of Cujarat at Ahnedabad in Tax
Appeal Nos. 1923, 1924, 1925, 1930, 1928 and 1929 of 2005 respectively,
wher eby and whereunder the appeal preferred by the appellant herein was
di sm ssed hol ding that no substantial question of law for its consideration
had arisen therein. The factual matrix obtaining herein is not in dispute.
Ei ght persons including the respondents herein were detained for carrying
551 gold biscuits of foreign origin, the details whereof are as under

Sr. No.

Name

For ei gn

Mar k of

gol d

Quan-

tity

Nat ure of
possessi on

of gold

bars

1

Sh. Shail esh Ratil al
Patel, Proprietor of
Ms. S.K Jewellers
ARGOR

SUl SSE

100

Kept in

4 plastic

packet s

each of

25 bars

2.

Sh. Vijaybha
Dashrat hl al Patel,
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Proprietor of Ms.
Paras Bul lion
(Respondent herein)
CREDI T

HERAEUS

90

A snal

green bag

carried by

him

3.

Smt. Rasil aben Rat hod
ARGOR

HERAEUS

95

Under her

attire tied

with a

wai st bel t

4,

Shri Jaswant bhai K
Pat el

ARGOR

HERAEUS

PAMP

SUl SSE

JOHNSON

MATHEY

95

09

09

Hi dden in

sol e of the

shoes

5.

Bhi khabhai T.K. Pate
CREDI T

SUl SSE

55

H dden in

sol e of the

shoes

6.

Arvi ndbhai K. K. Pate
ARGOR

HERAEUS

55

Hi dden in

sol e of the

shoes

7.

Shri Nandubhai Brijla
Soni

UBS

51

Hi dden in

sol e of the

shoes

8.

Nat hubhai @ Ni ti nbhai
B. Pat el

CREDI T
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SUl SSE

55

Hi dden in
sol e of the
shoes

Qut of the said 551 of gold biscuits, 200 bel onged to Shri Vijaybha
Dashrathl al Patel, Proprietor of Ms. Paras Bullion, whereas 351 belonged to
Shri Shailesh Ratilal Patel, Proprietor of Ms. S. K Jewellers. Both of them
were arrested. They nade their statenents under Section 108 of the
Customs Act, 1962 ('the Act’, for short). Shri Vijaybhai Dashrathlal Patel
respondent herein, allegedly, in his statenent disclosed that he had
purchased the said 200 gol d biscuits fromone Ri dhi Siddhi Bullion Ltd. who
had produced a delivery challan of ABN AMRO Bank issued in its favour
Q her than the said delivery challan, allegedly, he could not produce any
ot her docunment. The purported letter of ABN AMRO Bank dated
12.11. 1999 addressed the Assistant Comm ssioner of Custons, Ahnmedabad
is in the followi ngterns :

"W wi sh to informyou that we had sold 100 Ten Tol a
Gold Bars and 150 Ten Tola Gold Bars to the captioned
conpany under our invoice nunbers 99/ BAR/ 138 dated
25th Cctober, 1999 for Rs.55,53,640/- and 99/ BAR/ 139
dated 25th Cctober, 1999 for Rs.81, 49, 025/-.

The above Ten Tola Gold Bars were out of the

consi gnnent stock of 1000 TT bars inported by us from
Credit Suisse First Boston, Zurich under AWB No.085-
1490- 2753 dated 20t h Sept enber, 1999. W had paid the
applicabl e custons duty at the tine of clearance of the
consi gnnent on 22nd Septenber, 1999. W al so confirm
that the delivery was effected on our behalf by Ms.
Brinks Arya (lndia) Pvt. Ltd., Ahnmedabad:

This letter has been issued at the request of Ms.

Ri ddhi si ddhi Bullions Ltd. W hope the above

information is sufficient and shall be glad to furnish any
further information you nay require."

According to him he had sold 200 gold biscuits to one Devangbha
Patel on 23.10.1999, but had no docunent to establish the same or that he
had not received any paynent therefor. It was the further statement of the
sai d respondent that he had sold 300 gold biscuits to Shail esh Patel, but
again therefor no commercial invoice or delivery challan had been issued. A
further statenent was made to the effect that out of the said 300 gold
bi scuits, 130 having UBS marki ng were purchased fromone K L. Choksh
and remai ning 170 were purchased fromdifferent parties, but again therefor
no paynent was nade either in cash or cheque. St atenment of Shail esh Pate
was recorded on 24.10.1999 under Section 108 of the Act when he discl osed
that he had purchased 300 gold bars from Paras Bul lion but no bill had been
i ssued therefor nor any paynment has been nade by him | On the said date,
statement of Naresh Chokshi was al so recorded, wherein, allegedly, he did
not make any statenent to the effect that he had sold any gold bar of UBS
mark to Paras Bullion. The second statenent of Shailesh Patel was recorded
on 29.10.1999, wherein he reiterated his earlier statenent, stating

"...On being further questioned, | have to state that the
details of the receipt/purchase of the said foreign mark
gold biscuits are narrated in the prior statenment given by
ne..."

In his statenment recorded on 28.10.1999, Vijay Dasharath Patel had
made a statement that details of purchases of the gold biscuits could be
furni shed only upon perusal of his books of accounts.
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We need not refer to the other statenments nade by other persons
recorded by the Custons O ficers on that date, being not relevant for the
purpose of this case. W nmay, however, notice that proceedees retracted
fromtheir statenents on 11.11.1999, alleging that he had the requisite
docunents to support their contentions that gold seized were not snuggl ed
ones.

However, according to Vijay Dasharath Patel, 300 gold bars were sold
to Ms. S. K Jewellers, out of which 201 were purchased fromMs. KL
Chokshi and the rest were purchased fromother jewellers. According to
him he did not maintain any stock register. He further stated that he had
sol d 200 gold bars to Patel Bullion on 23.10.1999, although he had not
recei ved any paynment fromthe said vendee.

A show cause notice was issued upon the respondents on 1.3.2000

asking themto show cause as to why the seized gold bars should not be

confi scated and penal ty should not be inposed. Cause having been shown

and the matter having been heard, the Comm ssioner, by his order dated

28.2.2001, inter alia, held

"....substantial nunber of foreign marked gold bars i.e.

361 pieces, were found to have been concealed in the

shoes, body parts of the noticees......

....In their initial /statements recorded before the Custons

Oficers on 24.10.99 both Shri Shailesh R Patel and Shr

Vijay D Patel adnmitted that they had no docunents for

| egal inportation....
* * * *

....Section 123 of the Custons Act, 1962, which casts the

burden in respect of "Gold", on the person from whose

possession it is recovered, to prove that it is not

smuggl ed. .

....Statements were not recorded under any duress or
mental torture.”

According to the Conmi ssioner of Custons, the respondents had not
di scharged their burden of proof in ternms of Section 123 of the Act, in
support whereof the follow ng findings were recorded

? The delivery challan issued by ABN AMRO Bank
to Riddi Siddi Bullion does not in any way account
for the possession of gold bars by Vijay Dashrath

Pat el .

? Shai | esh Patel although stated that he had
pur chased 300 gold bars from Paras Bullion, no
bill was issued in his name by the aforesaid firm

nor he has nmade any paynent towards purchase of
300 foreign marked gold bars.

? Statenments dated 24.0.1999 were retracted on
29.10.1999 but retractions cannot be relied upon.
? In the absence of any mention of identity or brand

specifications of the gold bars and also in face of a
cl ear admi ssion that no paynents have been nade

or received and no bills having been issued, it is
fully established that all 500 gold bars were not

l egally inported or acquired.

? The bills bearing Nos.5877, 5960 and 5936 which
have been produced by Vijay Patel to prove his
possessi on of 200 gold biscuits cannot be relied

upon at all. The gold biscuits seized are not of the
sanme brand for which the bills have been

pr oduced.
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? On 24.10. 1999, V'Jay Dasharath Patel has stated
that he had purchased 200 pi eces of foreign mark
gold bars of "CREDI T SUl SSEE" mark from M s
Ri ddi Siddi Bullion on 23.10.1999. However,
fromthe statement of Shri Dinesh authorised
signatory of Ms Riddi Siddi Bullion did not
nmention whether the gold biscuits delivered to M.
Vijay Dasharath Patel were of CREDI T SU SSEE
mark. It was al so observed that the alleged Bil
No. 294/ GL/ 99/ 2000 dated 23.10.1999 al so does
not show the marki ngs of the brand name of the
gol d biscuits.
? St atement of Ashwinbhai Patel is relied upon to
show that Bill No.11931 was a conplete after
thought and it had been in fact prepared on
24.10.1999. Ashwi nbhai Patel had stated that his
mat er nal nephew Shri Devang Patel had phoned
hi m on 24.10. 1999 and i nforned him about the
recovery of the gold biscuits by police and on
being called by him he had gone to the residence
of Shri Vijay Dasharath Patel on 24.10.1999 and
he had prepared the Bill No.11931.

Both Vijay Dasharath Patel, Proprietor of Paras
BuII|on and Shail esh Pat el adn1tted that no
paynment has made for the 300 pieces of foreign
mark gold bars covered by Bill No.11931
Further, the alleged Bill No.294/G./99/2000
purported to be issued by Riddi Siddi Bullion:in
favour of Paras Bul l'ion for 350 gold bars does not
contain the details regarding identity/brand of the
gold bars nor the printed or pre-printed SI'. No. of
the Bill. Also no evidence of paynent made by
Ms Paras Bullion to Ms R ddi Siddi Bullion has
been produced.
? Ms Riddi Siddi Bullion had relied upon Bil
No. 2753 dated 22.10.1999 issued by Anjali Exim
Pvt. Ltd. in favour of Ms. Riddi (Siddi Bullion for
200 gold brars of UBS mark. However, it is found
that there are no gold biscuits of foreign origin of
UBS brand anmong the 500 gol d biscuits and,

therefore, the said bill has no relevance with the
gol d biscuits under seizure.
? The plea taken by Vijay Dasharath Patel in his

statenment dated 11.11.2004 regard|ng the gold

bi scuits in his possession, is an after thought and
the sane is not acceptable. In view of the facts
whi ch have been initially stated in the statenent
dated 24.10.1999 and whi ch have been

corroborated by Shailesh Patel in his statenent
dated 24.10.1999, it is established that there was
no docunent to show the source of 300 gold bars

sold by Vijay to Shail esh Patel.

? It was found on cl ose scrutiny of the docunents
that bills, delivery challans, vouchers produced by
the notices that none of these is serial nunbered or
pre-serial nunbered. Ad hoc nunbers have been

given to these docunents and hence these do not

i nspire confidence and hence the docunents

produced have no credibility.

? Al though it was admitted by Vijay Dasharath Pate
and Shail esh Patel that no bills, vouchers, delivery
chall ans were issued in respect of the sale of 300
gold bars. Entries have been made and Bil

No. 11930 and 11931 have been subsequently

prepared on 24.10.1999 to | egalise the sale.
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? 72 entries of purchase and sal e have been nmde in
the stock account of Ms Paras Bullion after the
al l eged transactions of bills No.11930 and 11931.
It is humanly inpossible that all these entries can
be made within one hour and that the entries in
whi ch stock register of Ms Paras Bullion were
nmade with a view to create the inpression of |egal
purchase and sal e of 500 foreign mark gol d
bi scui ts.
? No man of ordinary prudence will transport legally
i mported foreign mark gold biscuits in the way
noti ces have been found to be doing. The facts
and circunstances of the recovery of the gold bars
by way of conceal ment in shoes and ot her body
parts of the notice is a positive circunstancia
evi dence to suggest that the gold was illegally
acquired and hence it was transported in a
surreptitious and cl andestine nmanner nore often
adopted by smuggl ers.
Satishbhai Patel, who is the accountant of Ms S. K
Jemellers was al so Ilable as he had abetted
Shai |l esh Patel in contravention of the various
provi sions of the Custons Act.
? Al'l the carriers-of gold bars had not demanded any
docunent in support of the illicit inport/
acquisition of the gold biscuits received by them
from Satish Patel and Vijay Dasharath Patel and as
such have abetted Shail esh Patel and Vijay
Dasharath Patel in commtting contravention of
I aw.
? Accordingly, it was directed that the 500 gold bars
wei ghi ng 58. 320 Kgs. val ued at Rs. 2,70, 00, 000/ -
be confiscated under section 111(D) of the
Customs Act. Penalties were also inposed on the
notices."

Appeal s filed by Respondents before the Tribunal, by reason of an
order dated 5.6.2003 were disni ssed.

Applications for rectification of mistakes were filed alleging that
various aspects had not been considered in the original order. Special G vi
Application No. 5468 of 2004 was also filed before the H gh Court  of
Guj arat at Ahnedabad agai nst the said order of 5.6.20083.

The Tribunal by an order dated 7.1.2004 allowed the applications for
rectification of mistakes filed by the respondents.

Agai nst the said order dated 7.1.2004, the Revenue filed Special Givi
Application No.2640 of 2004.

The High Court set aside the order dated 7.1.2004 passed by the
Tribunal in the applications for rectification of m stakes and on the sanme day
allowed the said Special G vil Application filed by the respondents, in terns
wher eof the order of the Tribunal was set aside and the matter was directed
to be considered afresh.

The Tribunal, thereafter, passed an order on 30.9.2005, wherein, inter
alia, it was held

PR This finding of the Conm ssioner cannot be upheld
since the Appellant has produced docunentary evi dence

of havi ng purchased/ procured the 200 bars from RBL

who in turn have got the sane fromMs. ABL Anro

Bank, Ahnedabad, the inmporters of TT bars at

Ahmedabad, one of the permissible route as per the
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findings of the Comm ssioner. |In any case, the
Conmi ssi oner and the departnment do not reject the letter
dt.12.11.99 of ABN Anro Bank certifying "CREDI T
SUSSE" TT bars to RBL nor does the Conmissioner find
RBL to have given forged/fabricated delivery
chal l an/invoices to the appellants, ABN Anro Bank or
RBL or Ms. K L. Chokshi or and Ms. Anrapali
I ndustries are not being questioned on their credibility
the TT bars supplied by them cannot be found to be non
duty paid or and cleared from an unauthorized port
wi t hout paynent of duty and thus liable to confiscation
under Section 111(d) of the Custons Act, 1962..

* * *

. Therefore, there was no reason to believe that gold
covered by the ABN Anr o Bank document was not duty
paid..... "

Dealing with the subm ssions made on behal f of the proceedees, it
was held
" . These submi ssi ons have force and di scharge the
burden of the TT bars-to be duty paid and not snuggl ed. .

* * * *
...Further, in their statements recorded on 24.10.1999
itself, everybody i.e. Dinesh C. Jain of RBL, Sh. Naresh
K. Chokshi of Ms. K./ L. Chokshi and Shri~ Yeshwant A.
Thakkar of Anrapali. Ltd., not only adm tted having sold
the gold to the appel lants but al'so provi ded docunentary
evi dence of having purchased the gold from Banks. By
not issuing any Show Cause Notice to those persons, we
find that the Revenue agrees and were fully satisfied that
the gold was legally acquired by themand supplied to the
appel | ant s.

*

* * *
? Nandubhai Soni, one of the carriers was let off
al t hough he was simlarly placed as other carriers.
? Transportation of gold in shoes appears to be a

normal fashion of transporting gold bars, by carriers

in the bullion market, irrespective of the fact

whet her they have bills or vouchers.

? Sat i shbhai Patel, the Accountant of S:K Jewellers
cannot be said to have abetted Shail eshbhai Patel by
preparing ante dated bills. The proven practice of

sales in this narket would | ed us to find nothing

anmi ss in invoices being witten/prepared wth or

wi t hout brand marks.

? ABN AMRO Bank | etter dated 12.11.99 confirns
that the gold was legally inported.
? Al t hough the docunments do not show that the gold

bars were of a particular origin, there is no statutory
requi rement which prescribe invoices to describe
forei gn marks.
? Admitted fact that no paynents were made as on the
date of seizure in respect of the seized gold bars.
However no adverse inference could be drawn.
? We do not consider anything to be amiss in
paynents for the 500 bars not having been effected.

We are arriving at our findings that the entire 551
gold TT bars..... To be duty paid gold..
? Di nesh Jain, Naresh Chokshi and Yeshwant Thakkar
of Anrapali admitted having sold gold bars to the
Appel l ants. The Revenue had not issued any show
cause to these persons.
? Confiscation order and penalty set aside."
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As indicated herei nbefore, on an appeal preferred against the said
j udgrment by the Revenue, the High Court refused to interfere on the premni se
that no substantial question of law arise for its consideration.

M. Mhan K. Parasaran, |earned Additional Solicitor Genera
appearing for the Union of India would contend that the H gh Court
conmitted a nmanifest error in opining that no substantial question of |aw
arose for its consideration, although, it is evident that the Tribunal had failed
to consider the well reasoned judgnent of the Comm ssioner of Custons in
its proper perspective. The |earned counsel urged that the H gh Court failed
to notice that the Tribunal had referred to several trade practices in support
wher eof the proceedees did not adduce any evidence. It was submtted that
the Tribunal furthernore failed to consider the question as to whether the
proceedees had di scharged their burden of proof cast upon themin terns of
Section 123 of the Act.

M. Joseph Vella Palli and M. Anand Narain Haksar, | earned
Seni or Counsel appearing on behal f of the respondents, on the other
hand, would submt that froma bare perusal of the order of the |earned

Tribunal, it would appear that the reasoni ngs of the Comi ssioner of
Custonms had been considered in great details therein and, thus, this Court
should not interfere therewith. It was urged that no question of |aw was

raised in relation/'to the specific findings of fact arrived at by the Tribuna
and in that view of the matter, having regard to the provisions of Section
130 of the Act, the findings of fact being binding on the H gh Court, no
error has been committed by it in opining that no substantial question of

law arise for its consideration

Section 130E of the Custons Act, as it stood then, provided for an
appeal from an order passed in appeal by the Appellate Tribunal, save and
except those specifically nmentioned therein, only in the event a satisfaction
is arrived at by the Hi gh Court that the same involves a substantial question
of | aw.

Before the Hi gh Court, as also before us, several questions of |aw
have been raised. W, however, in.view of the order proposed to be passed,
need not deal with all of themin details.

We are not oblivious of the fact that the H gh Court’s jurisdiction in
this behalf is limted. Wat wuld be substantial question of |aw, however,
woul d vary from case to case

Mor eover, although, a finding of fact can be interfered with when it is
perverse, but, it is also trite that where the courts bel ow have i gnored the
wei ght of preponderating circunstances and al l owed the judgment to be
i nfl uenced by inconsequential matters, the Hi gh Court would be justified in
considering the matter and in coming to its own independent concl usion
{See Madan Lal vs. Mst. Gopi & Anr. [AIR 1980 SC 1754].}

The Hi gh Court shall also be entitled to opine that a substantia
guestion of law arises for its consideration when material and relevant facts
have been ignored and | egal principles have not been applied in appreciating
the evidence. Arriving at a decision, upon taking into consideration
irrelevant factors, would also give rise to a substantial question of law It
may, however, be different that only on the sane set of facts the higher court
takes a different view {See Collector of Custons, Bombay vs. Swastic
Whollens (P) Ltd. & Ors. [(1988) Supp. SCC 796]; and Metroark Ltd. vs.
Conmi ssi oner of Central Excise, Calcutta [(2004) 12 SCC 505].}

Even in a case where evidence is msread, the Hi gh Court would have
power to interfere. {See West Bengal Electricity Regul atory Comm ssion
vs. CESC Ltd. [(2002) 8 SCC 715]; and al so Conmi ssi oner of Custons,
Munbai vs. Bureau Veritas & Ors. [(2005) 3 SCC 265].}
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In Ms. Dutta Cycle Stores & Ors. vs. Gta Devi Sultania & Os.
[(1990) 1 SCC 586], this Court held

"Whet her or not rent for the two nonths in
guesti on had been duly paid by the defendants is a
guestion of fact, and with a finding of such fact, this
Court does not ordinarily interfere in proceedi ngs under
Article 136 of the Constitution, particularly when all the
courts bel ow reached the sane conclusion. But where
the finding of fact is based on no evidence or opposed to
the totality of evidence and contrary to the rationa
concl usion to which the state of evidence nust
reasonably |l ead, then this Court will in the exercise of its
di scretion intervene to prevent mscarriage of justice."

W have herei nbefore noticed the judgnent of Tribunal as also the
one rendered by the Conmm ssioner of Custons. The Conmi ssioner of
Custons, inter alia, has gone into the entire materials brought on records by
the parties. It has taken into consideration a nunber of circunstances in
arriving at its findings. The Tribunal, however, as noticed herei nbefore,
inter alia, not only proceeded on the basis that one of the carriers had been
et off but also the purported normal fashion of transport of gold bars for
whi ch no evidence was brought on records.

M. Joseph Vella Palli would submit that the Tribunal consists not
only of judicial nember but also of technical nenber and in that view of
the matter the Tribunal could take judicial notice of the trade practice
prevailing in a particular trade-and, thus, no illegality has been commtted
thereby. No evidence, however, admttedly, was laid in relation to the
purported trade practices. W, therefore, cannot accept the said
contention. This Court, in Hukma vs. State of Rajasthan [AIR 1965
SC 476], laid down the law in the following terns :

Y Learned counsel rightly pointed that while S.178-A
has the result of placing the burden of proof that the gold
was not smuggled on the accused, it is of no assistance to
the prosecution to prove that the accused was carrying

the gold knowi ngly to evade the prohibition which was

for the time being in force with respect to the inmport of
gold into India. Once, however, it is found, as it nust be
found in this case, in consequence of the provisions of
S.178-A (the accused has not tried to discharge the

burden that lay on himthat the gold was not smruggl ed)
that he was carrying smuggl ed gold, the circunstances
under which the gold was discovered, the manner in

whi ch he was carrying the gold, the considerable quantity
of the gold that was being carried and the formin which
gold was being carried, nanmely, blocks and bars in which
the major portion of the gold was found, all these

ci rcunst ances establish beyond a shadow of doubt that

the accused was carrying the gold knowi ngly and with

the intention of evading the prohibition that was in force
with respect to the inport of gold into the country. M.
Kapur tried to argue that when gold is carried by persons,
they often carry it in this manner in a nouli conceal ed
under trousers. That may well be so. Here, however,
there is an additional circunmstance that a poi ntsman of
the Railway, not expected to have so nuch gold in his
possessi on, was carrying the gold which was, as already
nentioned, in six blocks and 22 bars apart from sone

smal | pi eces and one pair of nurkees. The total quantity
was as nuch as 286 tolas and 11 annas, that is, about
three kilograns. When all these circunstances are taken
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together, it is not possible to accept |earned counsel’s
suggestion that he m ght be carrying the gold innocently
havi ng purchased it from sonebody. In our opinion, the

H gh Court has rightly held that all the ingredients of the
of fence under S.167(81) of the Sea Custonms Act have

been established....”

The Tribunal furthernore noticed only the |ast statenments nade by the
proceedees. The purported subsequent statenments, in the light of their earlier
statenments, were not taken into consideration.

It had furthernore not taken into consideration in regard to the
connectivity of the gold bars inported, in respect whereof the custom duty
had been paid and the gol d bars seized.

W, therefore, do not accept the contention of M. Vella Palli that no
guestion of |aw had been raised. It was done by the Revenue in its grounds,
stating

"That the Ld. Tribunal haserred in holding that the
finding of the conm ssioner is not sustainable because
Shri Vijay D. Patel, Prop. of Ms. Paras Bullion has
produced docunmentary evi dence of purchasing 200 bars
fromMs. Riddhisidhi Bullion Ltd., which was received

by the said Riddhisidhi Bullion Ltd. from ABN Anro

Bank, Ahnedabad. It is worthwhile to note that the
docunent was not accomnpanyi ng the consi gnnent at

time of detection by the police and was produced
subsequently at the tine of statenment of Shri Vijay D.
Patel, on 24-10-1999. The Ld. Tribunal has recorded this
finding by stating reasons that the comm ssioner and the
department has not rejected the letter dated 12.11. 1999 of
the ABN Anro Bank certifying "Credit Suisse" TT bars

to RBL nor they have alleged that RBL has given

fal se/fabricated delivery challans/invoices to the noticees.
It is respectfully submtted that (the Ld. Tribunal has
recorded the above finding wthout any naterial or

evi dence on record and wi thout even |l ooking into-the
content of the letter dated 12.11.1999 of the ABN Anto
Bank. It is submitted that the bank’s letter referred to
i nvoi ces dated 25.10.1999 and in such circunmstances the
guestion of effecting delivery by the bank to the

aut hori zed deal er under delivery challan dated

23.10.1999 which is two days prior to the date of invoice
is not credit worthy. It is also against normal trade
practice and nakes the transaction suspect. Further, a
bare gl ance at the docunments of the bank undoubtedly
establishes that the stock of FM GB shown in the

delivery challan does not establish that the said challan
relates to the gold pieces seized under panchnana dated
28/29.10.1999. It is subnmitted that no convincing record/
evidence is |l ed before the conpetent authority that the
200 seized pieces of gold bars are clearly |inked/part
(including the sane brand nane) of the stock shown in

the aforesaid delivery challans and invoices. Thus, a
vital link of sale transaction of the seized gold is not fully
established. It is the duty of the person purchasing
foreign mark gold bars to see that the correct description
of the goods is entered in the respective chall ans”

The aforenentioned letter dated 12.11.1999 issued by the ABN
AMRO Bank was the main ful crumof the reasonings of the Tribunal. It
was, therefore, in our considered view, required to be considered at sone
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details. Even the error of law committed by the Tribunal in relying upon the
trade practices had expressly been taken by the Revenue, stating

"The Ld. Tribunal has erroneously held that the proven
practice of sales in gold/bullion market lead to finding
that there is nothing am ss in invoices being

witten/ prepared with or w thout brand narks,

subsequent to sales and deliveries and thus the penalty as
arrived on the Shri Satishbhai A Patel is to be set aside.
It is submtted that Shri Satishbhai A Patel has al so
actively concerned hinmself in abetting the smuggling of
the seized gold as no prudent buyer or seller will buy or
sell such a huge quantity of gold w thout mentioning

i ndi vi dual mark or details."

Similarly, inregard to the fact of non-paynent of consideration had
been rai sed by the Revenue in its grounds.

In regard to the purported retracted statenents, the Conmi ssioner
dealt with the natter el aborately, opining
"“....The retractions are in the formof two separate
(al nost identical) letters both dated 29.10.99 from Shri
Shail esh R Patel and Shri Vijay D. Patel wherein they
have nerely stated /that their statements were taken
forcibly. They also said that the Police and the Custons
Oficers had illegally detained them.in "their own
prem ses". Similarly, telegrams have been received on
29.10.99 from ot her Noticees alleging w ongful
confinenent by the Police & Custons officers........

* * * *
It is observed that all these retractions are belated, i.e.
after 6 days, during which the investigati ons had been
carried out. The Noticees or their famly nenbers could
have sought the intervention of the senior officers of the
department during this periodi.e. 23.10.99 to 28.10.99 if
there was any truth in their allegations of wongful
confinenent or detention. This has not been done.
Mor eover, they have not produced any evidence to
support that any physical or nmental torture was inflicted
on them

The CEGAT in their decision in the case of P.
Pratap Rao Sait versus Col |l ector of Custons, Cochin
reported at 1988 (33) ELT 433 (Trib.) had held that:

"The detail ed statement before Custons officers prina
facie nerits acceptance and by nere retraction, the
original statement does not |ose all evidentiary value."

Since the retractions are nmade bel atedly and wi thout any
supporting evidences, these have no evidentiary value in
the eyes of law "

It was furthernore held by the Tribunal that the bills had been
prepared subsequently.

The | earned Conmi ssioner had opined that their existed serious
di screpancies in the bills or vouchers. The Tribunal, in our opinion, should
have dealt with the aforenmentioned findings of the Comm ssioner

M. Vella Palli has strongly relied upon Meenakshi MIls, Madura
vs. The Commi ssi oner of Incone Tax, Madras [1956 SCR 691], wherein
it was held
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" On these facts, the Tribunal cane to the concl usion
that the contentions of the Departnent had been fully
establ i shed, nanely, that the internediaries were

dumm es brought into existence by the appellant for
concealing its profits, that the sales standing in their
nanes were shamand fictitious, and that the profits
ostensi bly earned by themon those transactions were, in
fact, earned by the appellant, and should be added to the
amounts shown as profits in its accounts. The point for
decision is whether there arises out of the order of the
Tri bunal any question which can be the subject of

ref erence under section 66(1) of the Act. Under that
section, it is only a question of |law that can be referred
for decision of the court, and it is inpossible to argue that
the conclusion of the Tribunal is anything but one of
fact."

There i s no dispute as regards the proposition of |aw but, as noticed
her ei nbef ore, same _question of law did arise for consideration of the Hi gh
Court.

For the reasons aforementioned, we are of the opinion that the High
Court may not be entirely correct in holding that no substantial question of
law arise for its consideration. Odinarily, although, we have referred the
matters back to the High Court, having regard to the fact that we have
oursel ves exami ned the findings of the Tribunal and the findings of the
Conmi ssioner, we are of the opinion that instead of remtting the matter
back, interest of justice would be nmet if upon setting aside the judgnment of
the H gh Court and Tribunal the matters are remtted to the latter for
consi dering them afresh.. The parties shall be entitled to raise their
respective contentions before the Tribunal. W intend to make it clear that
our reference to the findings of the Comm ssioner as also the Tribunal was
nmade only for the purpose of considering as to whether any substantia
question of |aw arose for consideration before the Hi gh Court and for no
ot her purpose. W may not therefore be understood to arrive at any finding
in regard to any question which would arise for the consideration of the
Tri bunal

For the reasons aforenentioned, the appeals are allowed. The
i mpugned judgnents of the Hi gh Court as well as the order of ‘the Tribuna
are set aside. The matter is remtted to the Tribunal for consideration thereof
afresh.




