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These appeal s have been preferred by the State of Utar Pradesh agai nst
the judgnent and order of the H gh Court of Judicature at Allahabad in Crinina
Appeal No.1761 of 1980 dated 19.3.1999. By its inmpugned judgnent and order
the H gh Court allowed the appeal preferred by the respondents and acquitted them
of the charge under Section 302 read with Section 34 IPC. Earlier, the respondents
were tried by the |V Addl. Sessi ons Judge, Fatehpur in Session Trial No.172/80,
who by judgnent and order dated 12th August, 1980 convicted them of the offence
under Section 302 read with Section 34 | PC and sentenced themto inprisonment
for life.

The case of the prosecution is that on 26.2.1980, Rudrapal Pandey
(deceased) requested his nephew Ram Bahadur (PW1) to take his wife
Sm . Shyanpati to village Haswa fromwhere they were to board a bus to
Fat ehpur. They proposed to go to Fatehpur to consult a doctor since the said Snt
Shyanpati was suffering from headache etc. The case of the prosecution is that
Ram Bahadur (PW 1) along with his aunt proceeded towards village Haswa.

Later, the deceased Rudrapal Pandey followed them According to the
prosecution, while proceeding towards vill age Haswa, the deceased Rudrapa
Pandey requested Daul at Singh (PW2) to acconpany him \Wen they reached
near village Aswan Baxpur, all the respondents came arnmed with firearns and
surrounded the deceased. The respondent Shiv Kumar was arned with a gun while
the remaining three were arnmed with pistols. The respondents Shiv Kumar and
Amar Singh fired one shot each fromtheir gun and pistol respectively. Though the
deceased attenpted to run away, he was prevented by respondents Ram Lakhan

and Ram Kumar from doi ng so by pushing himin the canal.  Thereafter, Ram
Lakhan and Ram Kurmar fired one shot each fromtheir pistols. The accused
thereafter ran away and an al arm was rai sed by Ram Bahadur

The notive suggested by the prosecution was that one Barjor Singh
uncl e of the respondent Shiv Kunmar, had been nurdered and in that case Daul at
Singh (PW2) and his nephew Surajbali were the accused. |In that case, the
deceased Rudrapal Pandey was doi ng parvi on behal f “of Daul at Singh (PW2).
This was the enmity which resulted in the rmurder of Rudrapal Pandey.

The Trial Court relying upon the testinony of PW1 (Ram Bahadur)
and PW2 (Daul at Singh) convicted the respondents. The H . gh Court has found
their evidence to be unreliable and has, therefore, acquitted the respondents.

So far as Ram Bahadur (PW1) is concerned, the specific allegation
made by himwas that the respondent Shiv Kumar fired at the deceased fromhis
gun hitting himon his back, nmeaning thereby that he fired at the deceased from
behi nd. The nedical evidence is to the effect that on the back of the deceased,
there was only an exit wound and there was no entry wound on the back of the
deceased. Apparently, the alleged eye w tness Ram Bahadur (PW1) had not seen
the actual occurrence and on finding an injury on the back of the deceased, he
stated that the gun shot fired by the respondent Shiv Kumar hit the deceased on his
back. It also appears fromthe record that though all the four respondents were said
to have fired fromtheir weapons, only two wounds of entry were found on the
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chest of the deceased. So far as the witness Daulat Singh (PW2) is concerned, the
H gh Court doubted his presence because if he had been present on the spot, the
respondents woul d not have spared him This was because he was the person who
is said to have committed the nurder of the uncle of respondent Shiv Kumar. The
deceased Rudrapal Pandey was only his pairokar. The evidence on record
di scl osed that he was standing five to six paces away fromthe deceased. The
evi dence on record al so discloses that there was no obstructi on between Daul at
Singh (PW2) and the respondents which may have prevented the respondents
fromfiring at him PW1 (Ram Bahadur) does not say that Daulat Singh (PW2)
was with his uncle when he left his house. Daulat Singh (PW2) has deposed that
while going to village Haswa, the deceased had requested himto acconpany him
There was no ot her reason for Daul at Singh (PW2) to accompany the deceased on
the fateful day. The H gh Court has further noticed that Snt. Shyanpati was not
even exami ned as a witness. . The case of the respondents is that the whole story
about Snt. Shyanpati and PW1 (Ram Bahadur) going to village Haswa is fal se
and that neither of them were present when the incident took place. The failure of
the prosecution to examne Sm . Shyanpati at the trial was another circunstance
whi ch supported the prosecution case.

Havi ng considered the entire evidence before us, we are al so not
sati sfied about the truthful ness of these two witnesses and their evidence | eaves an
el ement of doubt in our mind. The High Court has given to the respondents the
benefit of doubt. W find no reason to disturb the finding recorded by the H gh
Court.

We find no nmerit in these appeals and the sane are accordingly
di sm ssed




