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ACT:

Orissa Insurance Co-operative Society Limted Service
Rul es.

Rul e 5-Whether’ arbitrary, unreasonable and voi d-
declared to be recast.

Statutory Interpretation.

Presunpti on in favour of constitutionality of
| egi slation-Interpretation favouring constitutionality to be
accept ed.

HEADNOTE

VWi le the appellant was working as Divisional @ Manager
at Delhi, the general insurance business was nationalised
and its managenent was taken over hy the Central Governnent
under Ceneral Insurance (Enmergency - Provisions)  Odinance,
1971 which was replaced by Act 57 of 1972 and vested in the
Cust odi an of the New I ndia Assurance Co. Ltd. the managenent
of Orissa Insurance Co-operative Society Ltd.

By operation of Section 7 of the Act the services of
the appellant and others stood transferred and vested with
t he cust odi an.

The appellant was kept under suspension from August
9,1973 pending investigation into charges of enbezzl enment.
Expl anation was <called for on October 16,1973 and the
appel l ant submitted his reply on Decenber 7, 1974,  Wile
dropping the proceeding, the appellant was served with a
term nation order dated april 17, 1975 issued- by the
respondent .

The appellant challenged the aforesaid termnation
order in a wit petition in Delhi H gh Court which was
di smssed by a Single Judge on Novenber 11,1983 and this
judgrment was confirmed by the division Bench in a Letter
Pat ent Appeal .

In the appeal to this Court it was contended on behalf
of the

221
appel l ant placing reliance on the majority viewin D.T.C .
D. T. C Mazdoor Congress & Ors. judgnent Today 1990(3) SC 725
that Rule 5 of the Olissa Insurance Co-operative Ltd
services Rules is wultra vires of Article 14 of t he
Constitution. On behalf of the respondent it was contended




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

that wunlike Rule 9 involved in D.T.C s case, Rule 5in the
instant case provided guidelines, and that the Board of
Directors had to take a decision, whether the need to
continue the enployee's service subsists which would be
based on rel evant material and thus there would be objective
consi deration before taking a decision, not only regarding
the need to continue the post but also the services of the
Oficer or the enployee, and if so construed the rule is not
ultra vires of article 14.

Al'lowi ng the appeal, this Court,

HELD: Rule 5 of the Oissa Insurance Co-operative
Society Ltd. is capable of the interpretation that the Board
of managenment nmay forman objective opinion, on the basis
of material, that the post which the officer or the enpl oyee
is occupying is no longer inneed and that the post would be
abol i shed. This woul d be a policy decision depending on the

exi genci es. Once the Board reaches such a decision to abolish

the post, in consequence the service of the officer/enpl oyee
occupying the post could be term nated. Viewed in that |ight
the said rule does not becone arbitrary, unreasonable or
void offending Article 14 and therefore the rule is valid.
[ 225G 226 B]

There is a presunption in favour of constitutionality of
a legislation or statutory rule unless ex facie it violates
the fundanmental rights guaranteed under Part 111 of the
constitution. |If the provisions of a lawor the rule is
construed in such a way as woul d nake it consistent with the
Constitution and ‘another interpretation would render the
provision or the rule unconstitutional, the Court would | ean
in favour of the former construction. [225 E]

It is <clear in the instant case, that the Board of
Managenent did not abolish the post but put an end to the
service of the appellant, obviously due to Iloss of
confidence as his honesty and integrity  becane suspicious
and his continuance in service was felt inexpedient and not
in the interest of the business of the respondents. But rule
8 was avail able for taking action for m sconduct but was not
avail ed. Therefore, the order ternminating the services of
the appellant is illegal. [226 C

222

Normal |y the appellant is entitled to reinstatenent but
the ends of justice would be net by directing the
respondents to pay himRs. 1,00,000 as conpensation, instead
of reinstatenment and further continuance in service. ~The
conpensation awarded would be staggered between the  year
1973 till date for the purpose of incone tax and given the
appropriate relief. [226D E

March of service jurisprudence necessitates that the
respondent recast Rule 5 in tune with the Constitution and
the law. [226- E

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No.655  of
1986.

From the Judgnent and Order dated 23.4.1984 of the
Del hi Hi gh Court in Letters Patent Appeal No.25 of 1984.

M K. Ramanmurthy, M S. Pappuh, B.P.Singh, R shi Kesh,
Raj Birbal, Sanjeev Sabharwal, B.R Sabharwal and M M
Kashyap for the appearing parties.

S. S. Har| akha appeared in person

S. S. Onkarmal appeared in person for the Intervener

The Judgnent of the Court was Delivered by

K. Ramaswamy, J. In this appeal by special |eave, by
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way of additional grounds with | eave, the appellant inpugnes
Rule 5 of the Orissa Insurance Co-operative Society Ltd.
Service Rules (for short "the Rules") as unconstitutiona
and void offending Article 14 of the Constitution of India.
The material facts relevant to the point are that while the

appel l ant was working as Divisional Manager at Delhi, the
gener al i nsurance business was nationalised and its
managenent was taken over by the Central Governnent under
CGeneral Insurance (Enmergency Provisions) Odinance, 1971

repl aced by Act 57 of 1972 (for short "the Act") and vested
in the custodian of the New India Assurance Co. Ltd., the
management of Orissa Insurance Co-operative Society Ltd. By
operation of s.7 of the Act, the services of the appellant
and others stood transferred and vested with the custodian
Under the Act, the Board of Directors was enpowered to
terminate the service of the officer/enployee of t he
i nsurer. The appel l'ant was kept-under suspension from August
9, 1973 pendi ng i nvestigation into the enbezzl enment ,
Expl anati on was called for on October 16, 1973. in response
thereto 'the appellant submtted his reply on decenber 7,
1974. Wile dropping the
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proceedi ng, the appel l'ant was served with term nati on order
dated April 17,1975 issued by the respondent. The appell ant
challenged it in a wit petition in Delhi H gh Court which
was di smssed by a | earned Single Judge on Novenber 11, 1983
and was confirmed by the Division Bench in- Letter Patent
Appeal No. 351/1984 dated April 23, 1984.

Section 7 of the Act provides that every whole tine
of ficer or other enployee of an existing insurer enployed in
connection with his General Ilnsurance business, imediately
before the appointed day, shall becomean officer/enployee
of the Indian Insurance Co. in which the undertaking of the
insurer to which the service of the officer relates has
vested and would hold his office on'the same terns and
conditions and with the same rights-to pension, gratuity and
other matters as woul d have been adnmissible to him /if there
had been no such vesting and shall continue to do so unl ess
and until his appointnent is termnated. Section 16(1) in
Chapter V provides that if the Central Govt. is of the
opinion that for the nore efficient carrying on of GCeneral
I nsurance business, it is necessary to do so, it may by
notification, frame one or nore schenes providing for-all or
any of the following natter; (e) the rationalisation or
revision of pay-scales and other ternms and conditions of
service of officers and ot her enpl oyees wherever necessary.
Pursuant thereto, the central CGovt. framed the New India
Assurance Co. Ltd Merger Schene, 1973 with effect from
Decenmber 31, 1973. Thereunder by Rule 3, the undertaking was
transferred to the respondent; under Rule 5 the existing
whole tinme officer etc. becane the officer of the transferee
conpany (New I ndian Assurance Co. Ltd) and could hold his
office on the sane terns and conditions as woul d have ' been
adm ssible to himif there had been no such transfer, as
referred to in paragraph 3. He shall continue to renmin _an
officer unless and until his enploynent, in the transferee
conpany is ternmnated or the terns and conditions are duly
altered by any other schenme franed under the Act. By
notification dated April 29, 1976 the Central Govt. also
franmed the schene call ed the Gener al I nsur ance
(Rationalisation of pay-scales and other Conditions of
Service of Devel opment Step) Scheme, 1976 which cane into
force on May 1, 1976, the details of which are not nmateria
for the reason that service of the appellant was terninated
, in terms of the existing rule 5 of the Rules. Suffice to
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state that pursuant to the nationalisation under the Act and
Schene, the appellant becanme the officer of the respondent.

Rule 5 read thus:

Term nation of Service:

224

"An enpl oyee whet her per manent or
temporary shall not |leave or discontinue his
service in the Society without first giving 30 days
notice in witing of his intention to do so, to the
Principal Oficer, Failure to do so wll entai
forfeiture of the pay of the nonth. In the event of
the Society not having any further need of any
enpl oyee’ s service whet her permanent or tenporary,
whi ch shall be decided by the Board, the Principa
Oficer shall give 30 days’ notice in witing for
term nation of his service or in |lieu thereof pay
such enpl oyee a sum equi valent to his one nonth pay
iincluding allowance wupto the term nation of the
period of notice by way of conpensation provided
that nothing in these rules shall affect the rights
of the society to dismiss an enployee under Rule 8
for msconduct etc. without any notice or salary in
lieu of notice, in the manner prescribed in these
rul es.

An enpl oyee shall ordinarily retire from
the Society's services on conpletion of his 55th
year unless the Board reserves to continue him in
office of 'such period as may be determined from
time to time."

It is thus manifest that an enpl oyee, whether permanent
or tenporary, has an optionto |leave or discontinue by
giving 30 days’ notice in witing of his intentionto do so.
Hs failure thereof shall entail forfeiture of the pay of
the month. The enpl oyee ordinarily woul d be superannuated on
conpl etion of his 55th year unless the Board continues him
for an extended period as may be determ ned from tinme to
time. Equally in the event of the Society not having any
further need of the enployee’ s service, whether permanent or
temporary, which should be decided by the Board, the
Principal Oficer shall give 30 days’ notice in witing for
termnation of his service or in lieu thereof,” pay one
nmonth's salary including allowances upto the period of
term nation. The respondent also has the right to dismss an
enpl oyee, under Rule 8, for msconduct in the nanner
prescribed in the Rules. Admttedly, though action was
initiated against the appellant for the charges of
enbezzl ement etc. which are m sconduct, the charges were
dropped. Taking aid of Rule 5 and w thout conducting an
enquiry or giving an opportunity, the appellant’s service
was termnated by tendering one nonth's salary in 1lieu of
notice and also a direction to pay all the allowances upto
that date including the period of his suspension. It is not
necessary to go into the grounds taken in the Hi gh Court
assailing the invalidity of the term nation order as  they
are not pressed before us. Sri  Ramanurthy, the |earned
Seni or counsel for the appellant placing reliance on the
ratio of the mpjority viewin D.T.C. v. D T.C Mazdoor
Congress & Os.,

225
Judgnent today (1990) 3 SC 725 contended that Rule 5 is
ultra vires of Article 14 of the Constitution. Snt. Shyanal a
Pappu, the Ilearned Senior counsel for the r espondent
contended that unlike Rule 9 in D.T.C s case Rule 5 provides
gui del i nes. The Board of Directors have to take a decision
whet her the need to continue the enployee's service subsists
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which would be based on the relevant material. Thereby,
there would be objective consideration before taking a
decision, not only regarding the need to continue the post
but al so the services of the officer or the enpl oyee. Though
the rule does not provide for prior notice, post-decisiona
opportunity would be read into the rule. If so read, the
rule is not ultra vires Article 14. In our viewthe ratio in
D.T.C.’s case has no application. Rule 9 of the rules of
Del hi  Transport Corporation Service Regul ation gives naked
power to ternminate the services of a permanent enpl oyee by
giving one nmonth’s notice or pay in lieu thereof. It was not
the contention therein, that the rule was capable of two
constructions. It is settled lawthat there is a presunption
of constitutionality of the rule. The court ought not to
interpret the statutory provisions, unless conpelled by
their |language, in such-a manner as would involve its
unconstitutionality, Since the Ilegislature of the rule
maki ng ~authority is presuned to enact a | aw which does not
contravene or violate the constitutional provi si ons.
Ther ef or e, there is a presunption in favour of
constitutionality of a legislation or statutory rule unless
ex facie it violates the fundanental rights guaranteed under
Part 111 of the constitution. If the provisions of law or
the rule is construed  in such a way ~as would make it
consistent with the constitution and another interpretation
woul d render the provision or the rule unconstitutional, the
court would lean in favour of the forner construction. In
view of this settled | egal position, the question emerges
whether the language in Rule 5 wuld be capable to be
construed consistent. with the fundanmental rights in Part
1. As stated earlier, the phrase "in the event. of the
Society not having any further need  of _any enployee's
service whether permanent or tenporary which shall be
deci ded by the Board" is susceptible of two interpretations.
The one interpretation put up by Sri Ramarmurty is that the
Board may unilaterally and arbitrarily decide that there is
no need for the services of a particular enployee, i'n given
facts and circunmstances, though the post which the  enpl oyee
is occupying may continue and would be put to -an end by
giving one nmonth's notice or pay in lieu thereof. In that
event the rule per se is arbitrary offending Article 14. The
other view capable to be construed from the |[|anguage
enpl oyed woul d be that the Board of Managenent may form an
obj ective opinion, on the basis of the material, that the
post which the officer or the enployee is occupying no
longer is in need. Thereby, the post would be abolished.
This woul d be a policy decision dependi ng on the exigencies.
In consequences the service of the enployee also would
becone
226

redundant or surplus. In that event his service “would no
| onger be needed. The officer or enpl oyee may be permanent
or temporary but the absence of the need for the continuance
of the post would necessitate to term nate the service of an
enpl oyee or officer. It nust not be a pretext or a rouse to
get rid of the service of an inconvenient officer or of an
enpl oyee. If that be so. it would becone col ourabl e exercise
of power and would be liable to be quashed as offending
Article 14. Once the Board reaches a decision to abolish the

post, in consequence the service of the officer/ enployee
occupying couched in Rule 5 also is capable of that
interpretation. In that light we are of the opinion that

Rule 5 does not becone arbitrary. unreasonable or void
of fending Article 14. Accordingly, we hold that the rule is
val i d.
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But from the facts, it is clear that the Board of
Managenent did not abolish the post but put an end to the
service of the appellant. Qoviously due to Iloss of
confidence as his honesty and integrity becane suspicious
and his continuance in service was felt inexpedient and not
in the interest of the business of the respondents. But Rule
8 was avail able for taking action for m sconduct but was not
avail ed. Therefore, the inpugned order termnating the
services of the appellant is illegal. Wat would be the
consequence? Nor mal |y the appellant is entitled to
reinstatement but in our viewthe ends of justice would be
met by directing the respondent to pay himRs. 1,00,000 as

conpensati on, i nst ead of rei nst at enent and further
continuance in service. The conpensation awarded would be
st aggered between the year 1973 till date for the purpose of

incone tax and given the appropriate relief. In this viewit
is not necessary to deal with other contentions or decisions
cited ,across the bar. Before parting with the case it 1is
necessary to - nention that march of service jurisprudence
necessitates the respondent to recast the rules in tune with
the constitution and thelaw. The appeal is allowed but
wi t hout cost. The intervention application filed by Sri S. S
Onkarmal Harl al ka is di smissed.

S. B. Appeal al | owed.
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