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1. Chal l enge in this appeal is to the judgnment of a |earned
Si ngl e Judge of the Allahabad H gh Court dismssing the wit
petition filed by the appellant. By the said- i mpugned judgnent

| earned Single Judge affirmed the view of Presiding Oficer

I ndustrial Tribunal No.1, U P., Allahabad.

2. Background facts in a nutshell are as follows:
Respondent was worki ng as a gate keeper in the

appel lant Cnema Hall. On 6.10.1993 it was noticed that
counterfoils of the tickets were nissing and, therefore, First
I nformati on Report was | odged with police. According to the
appel l ant the respondent absented hinmself fromwork but it is

a matter of record that he was running a betel shop next to

the Cnema Hall. Respondent raised an industrial dispute

before the Conciliation Oficer alleging term nation of services.
Appellant filed its reply statenent stating that there was no
term nation and in fact it was open to the respondent to

resume duties whenever he wanted. Reference was nade to

the Industrial Tribunal under Section 4K of the U P. Industria
Di sputes Act, 1947 (in short the Act’), on the questionas to
whet her there was absence fromwork and no term nation: In

the claimstatement before the Tribunal, respondent alleged
that his services had been term nated and t he manager has
illegally dismssed himfromservice. Prelimnary objections
were filed by the appellant taking the stand that the reference
was not nmi ntai nabl e since Governnent could not have comne

to the conclusion that there has been term nation of service.

It was reiterated that there was no termination of service and
it was still open to the respondent to resume work. This
prelimnary objection was filed on 7.11.1994. On 21.2.1995
respondent filed a reply therein refusing to resune work.  On
25.4.1995 the appellant filed rejoinder against the claim
statenment and again offered that the respondent could rejoin.
Evi dence was | ed to show that there was no termination of
service and the respondent could join at any time. The

Tribunal in its award held that the termnation was illegal and
reinstatenment with back wages was directed on the ground

that even if respondent had started a betel shop, he could not
be said to be gainfully enployed. Subsequent to the award the
appel | ant again of fered respondent the option to resune duty
pendi ng challenge to the award in the wit petition
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Respondent refused to resune duty. On 8.5.1999 as noted

above wit petition was filed before the H gh Court chall enging
the Award. On 26.5.1999 Hi gh Court directed the appellant to
deposit the wages with the Tribunal and the respondent to
report for duty. On 13.7.1999 appellant asked the respondent
to join duty. Respondent again refused to join duty.
Subsequently al so the appell ant asked the respondent to
resume duty and on 29.7.1999 deposited 50% of the back

wages with the Tribunal. Appellant requested the Deputy
Labour Comm ssioner to depute an Inspector with a direction
to direct the respondent to resune duty. On 6.7.2000 the

Assi stant Labour Commi ssioner persuaded the respondent to
join duty. The Hi gh Court dismssed the wit petition holding
that the termination was illegal and that the respondent had
not been gainfully enployed after term nation of service
because sel f-enpl oynent cannot be treated as gainfu

enpl oyment .

3. In support of the appeal |earned counsel for the appellant
submitted that contrary to this Court’s view the Labour Court

and the High Court have held that self enploynment is not

gai nful enploynent. It is also pointed out that there was no
indication in the claimpetition that he was not gainfully

enpl oyed.

4, Learned counsel for the respondent on the other hand
submitted that after termination the respondent was running
a small Betel Shop that cannot be said to be gainfu

enpl oyment .

5. In North East Karnataka Road Transport Corporation
v. M Nagangouda [AIR 2007 SC 973] it was hel'd as foll ows:

"On the said question, we are unable to accept
the reasoni ng of the Labour Court that the

i ncome received by the respondent from
agricultural pursuits could not be equated
with income from gai nful enploynent in any
establishment. In our view, "gainfu

enpl oyment" woul d al so include self-

enpl oyment wherefrom i ncone i s generated.

I ncome either fromenployment in an
establ i shnent or from sel f-enpl oynent nerely
differentiates the sources fromwhich incone is
generated, the end use being the sane. Since
the respondent was earni ng sone anount

fromhis agricultural pursuits to maintain

hi nsel f, the Labour Court was not justified in
hol ding that nerely because the respondent

was receiving agricultural income, he could not
be treated to be engaged in "gainfu

enpl oyrment "

6. It is also relevant that there was no averment in_the claim
petition that the earnings fromthe betel shop were not
sufficient to nake both ends neet. Therefore, the view
expressed by the High Court in that regard is not legally
sustainable. But it has not been shown as to how nuch the
respondent earned fromthe betel shop. In view of this factua
position, we direct that 50% of the back wages which has been
deposited with the Tribunal, be rel eased to the respondent.
H's entitlement is accordingly determned. It needs to be
noted that the issues in the present appeal were restricted to
the question of back wages. The appeal is allowed to the
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af oresaid extent with no order to costs.




