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This appeal is preferred by the accused A N
Venkat esh (A-1) and Ezaz (A-2) challenging their
convi ctions under Section 363 IPC (Rl for 1 year),
Section 384 IPC (Rl for 2 Years), Section 201 |IPC
(Rl for 6 nmonths) and Section 302 IPC (Life
| mpri sonnent) awarded by the H gh Court,
reversing the order of acquittal, passed by the
Sessions Court.

In brief, the prosecution case i's that on 19th of
May 1996 at about 9.00 AM a mi nor boy naned
Madhu | eft his house for going to his father’s shop
It was vacation tinme for the Schools. “In the
afternoon when the father, MK Krishnanurthy,
PW 7 returned home for |unch and enquired about
his son, as he had not conme to the shop, till
evening famly waited for return of the boy and
thereafter the search began. Various tel ephone
calls were made to the relatives and enquiries were
made from ot her places where the boy was
expected to have gone. Again in the next norning
search was made for Madhu but he was not traced
and as such at about 1.00 P.M on 20th My 1996,
PW2, MK Prakash, uncle of Madhu | odged the first
m ssing conplaint in Hosadurga Police Station. The
police registered the conmplaint as Crinme No.99/96
on the sane day. Thimanna, PW1, another
Uncl e of Madhu went to the house of Prakash,
whose house is near the house of Krishnanurt hy,
PW7. At about 2.30 PMor 2.45 PM a tel ephone
call was received on Tel ephone No. 8537 at the
house of PW2 M K. Prakash which was picked up
by PW1 Thi manna. He heard one nal e voice
saying that he knew that they are in search of
Madhu and that Madhu is in their custody, he wll
be rel eased if the ransom anobunt of Rs.50,000/- is
paid. It was said that the ransom anmount of
Rs. 50,000/- is to be thrown in a bundle on the
tracks of the railways runni ng between Arasikere
and Beerur before 5.00 P.M After receipt of this
tel ephonic call, PW1 imediately rushed to the
Police Station and | odged a conpl aint at about
3.00 PM On this, the P.S.I. Shri B.S.
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Raj ashekhar, PW 16, deputed A.S.1. Shri MG
Gangadhar appa, PW17. and one P.C Constable
Rudriah to make a search of the m ssing boy. PW
2, Prakash along with his brother Srinivas and the
police officials proceeded in a Taxi to Arsikere in
search of the boy. They reached Arsikere at about
5.00 PM Thereafter enquiries were nmade at the
S.T.D. Booths at Arsikere for finding out from
where the call was nade and to trace the person

who made the call to Hosadurga. Two STD booth
owners inforned that the calls were made from
their booth to Hosadurga by two boys and one of

the S. T.D. Booth owners innforned the police party
that the tel ephone to Hosadurga was made by two
boys from his tel ephone booth at about 2.30 O
clock. Thereafter the police party along with PW2
went to Arasi kere Railway Stati.on and proceeded
towar ds Beerur along the railway track. When they
proceeded about two-and a half to three kiloneters,
they saw two boys coming in their direction al ong
the railway track at about 6.30 or 6.40 PM Wen
the boys reached near them it was noticed by PW

2 that one of them Venkatesh, A-1, is his relative.
On seeing the police party along with other persons
those two boys started running away. However,

they were chased and caught. Those accused
persons, according to PW2, volunteered that they
had ki dnapped Madhu and that they woul'd show

the place fromwhere the dead body can be
recovered. Fromthere they were brought to police
station when it was about 10.00 P.M Both the
accused persons were put up in the police |ock up
During the night intervening 20th/21st My 1996
they were interrogated and their disclosure
statements were recorded which are Exhibits P-15
and P16 in which they volunteered to take the
police and others to the place where they have

buri ed the dead body of Madhu. The police party
along with accused and others proceeded towards
Vedavat hi river bank wherefrom dead body of

Madhu was exhurmed fromthe sand at the bank of

the Vedavathi river fromthe spot pointed out by
the accused persons. The post nortem was

conducted by PW3 Dr. Ravi kar on 21st May who
found the following injuries on the body :

1. There was haenorrhage in the

sub-tut aneous tissue and in the

muscl es of the neck in the region

of hyoid and thyroid cartil age;

2. There was haenorrhage in the
retro pharyngael tissue at the base
of the tongue;

3. There was sub- nucus
haenorrhage in the |arynx; and

4. Sheath and intinma of the carotid
artery are lacerated with effusion
of blood in the walls.

The doctor opined that the death was due to
asphyxia as a result of throttling.
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The accused persons faced trial and were
acquitted by the Sessions Court. |n appeal, the
acquittal of the accused was set aside by the Hi gh
Court and they were, as aforenentioned, convicted.

It is urged by the | earned counsel for the
appel | ant that according to the prosecution the FIR
was | odged on 20.5.1996 at 1.00 P.M by PW2.
However, the said FIR has not disclosed any
offence. It is only a conplaint regarding m ssing
boy Madhu and therefore it could not have been
registered as a crime. More so, the said conplaint
reached the Magistrate’s Court only on 17.8. 1996
and thus it gives a reasonabl e apprehension that
the actual conplaint nade on 20th of May 1996 at
1.00 P.M contai ned sonet hing different than what
it contained in a conplaint sent to the Magistrate
on 17t h August 1996. Therefore, the whole
genesi s of the prosecution case is belied and
cannot be relied upon. It is true that the
conpl ai nt - Exhibit P-4 | odged by PW2 on 20th of
May 1996 at about 1.00 P.M was sent to the
Magi strate on 17th August 1996 but at the sane
time we cannot |ose sight of the fact that there
was anot her conplaint made at 3.00 P.M on 20th
May 1996, after receipt of the tel ephonic call
denmandi ng ransom whi ch was sent to the
Magi strate’s Court  the very next dayi.e. on 21lst
May 1996. It is this conmplaint on the basis of
which the prosecution started investigation
Wiile it is true that Section-157 C. P.C nakes it
obligatory on the Oficer Incharge of the Police
Station to send the infornmation to the Magistrate’'s
Court forthwith but that does not nean and inply
to denounce and discard an otherw se positive and
trustworthy evidence on record. The first
conpl ai nt of m ssing person although was sent
late, in fact, has not noved the investigating
agency to real investigation except informng
various other police stations regarding
di sappearance of Madhu. The conpl ai nt._whi ch
was taken note of was Exhibit P-1 which was sent
in due time to the Magistrate. Unless we find that
the evidence | ed by the prosecution is not reliable,
the delay in sending the first conplaint woul d not
lead to the inference that the conplaint |odged of
m ssi ng person contai ned some other facts that
may have reveal ed sonme other story which is not
consistent with the prosecution case.

It is then subnmtted by the |earned counse
for the appellant that it is wholly unnatural that
when the accused persons were arrested in
bet ween Ar asi kere and Beerur and they
vol unt eered about having ki dnapped Madhu and
buri ed his body under the sand, near the bank of
Vedavat hi River, and that they can show the exact
pl ace, the accused persons were not imredi ately
taken to that place. Instead thereof, they were
produced in the police station at about 10.00 P.M
and on the next day norning they were taken to
the spot from where the dead body was recovered
on their pointing out the place where it was
buried. It is also argued that instead of conplying
with the ransom demand as demanded by the
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ki dnappers to save the boy, it |ooks unnatural that
the police party and rel atives of the deceased
spent time in nmaking enquiries fromthe STD

Boot h owners about the tel ephone calls and
thereafter they have proceeded towards the

railway track.

PW 1 has deposed that on 20.5.1996 at
about 3.00 P.M he and his brother, PW2 went to
the Police Station to | odge report. PW17, ASI MG
Gangadhar appa has deposed that he along with
Constabl e and PW2 and others went to Arsikere in
a Car and reached Arasi kere by about 5.15 PM
thereafter enquiries were made from STD booth
owners of Arasi kere of the tel ephone call nade to
Hosadur ga. Two booth owners have i nf or ned
t hat t he t el'ephone calls were nade from
their STD Booths by two boys to Hosadurga. Al of
themthereafter went to the railway station and
since nothing was found at the railway station, they
proceeded al ong the railway track. Wiile they were
proceedi ng al ong the railway track towards
Banawara and when they covered the distance of
about 3 Kns. they saw two boys comi ng towards
them Conpl ai nant /identified one of them being
his relative. The boys tried to flee but they were
chased and apprehended and were takento the
police station where they reached at about 10.00
PM  Evidence of PW2, MK. Prakash, uncle of the
deceased is on the sanme |ines except with the
addition that both the accused persons volunteered
that they had ki dnapped Madhu and buried his
body near Hosadurga and they can discover the
same. Fromthis evidence it is apparent-that after
the accused persons were apprehended near the
railway track and by the time the party reached
Hosadurga, it was al nost 10.00 PM' The spot
where the body of the boy was said to be buried
was the long stretch of the bank of Vedavathi River
covered with sand, where every place |ooks alike
and in the absence of sufficient facility of light, it
woul d have been difficult, rather inpossible for the
accused persons to locate the place where they
have buried the dead body. Apart fromthis, the
I nvestigating Oficer nust be apprehensive and
justifiably, that the inportant piece of evidence
may be destroyed if the search party reached the
spot at the night for recovery of the dead body.
Therefore, there is nothing strange or unnatural
that the police party along with the w tnesses
proceeded early in the norning next day for
recovery of the body fromthe spot disclosed by the
accused persons. It has come in evidence of PW7,
father of the deceased and the Panch Wtness PW4
that the accused persons pointed out a particular
spot near the riverain fromwhere the dead body of
Madhu was exhurmed fromthe sand. W find that
the evidence of these w tnesses does inspire
confidence and is worthy of credence. As regards
police party making inquiries at STD booth and not
rushing towards the spot where the anbunt was to
be paid it may be seen that the party was not
aware by that tinme, as to who were involved in it.
They came to apprehend the accused and not to
pay the ransomamount. It is clear fromthe
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evidence of 1.0 PW16 that when the conplaint,
Exhibit P-1 for the demand of ransom was | odged,
he di spatched the police party along with the
conpl ai nant to Arasi kere and instructed the ASI
that the accused persons be apprehended fromthe
pl ace where they are supposed to collect the
ransom anount. PW2 has also said that after
reachi ng Arasi kere railway station, he along with
his brother and the two police officials proceeded
towar ds Banavara and Beerur along the railway
track in order to find out if they could get any clue
in respect of Madhu or his kidnappers. After the
boy was m ssing, the conplaint was | odged in the
police station. The conplainant also inforned the
police inmmediately after the call for ransom was
made. Thus, it is apparent that they have deci ded
not to pay the ransom but apprehend the
ki dnappers. Wth this intention, the conplai nant
along with the police party have reached Arasikere.
It is not surprising that they nade enquiries from
the STD Boot h-owners whet her any phone calls
were made to their knowedge to Hosadurga to
trace and identify the accused persons instead of
rushi ng towards the spot where the ransom anount
was to be thrown. That ‘apart, by the tine they
reached Arasikere, it ' was alnbst 5. O clock and it
was not possible for themto reach the spot where
the nmoney was to be paid before 5.00 P.M as
i nstructed on phone. In the circunstances, the
behavi our of the police party or that of the
conpl ai nant cannot be said to be unnatural so as to
di scard their evidence.
It is contended by the | earned counsel for the

appel | ant that when the ki dnappers made a denmand
for the ransom anpbunt of Rs.50,000/-,and the
manner in which the demand was to be fulfilled,
was al so indicated, in the natural course of conduct
it was expected of the police and the conpl ai nants
to have traveled by train, from Hosadurga to
Arasi kere and onwards instead of travelling by road
in a notor vehicle to comply with the direction
gi ven. The argunent of the | earned counsel is built
upon the prem ses that the conpl ainant party had
decided to pay the ransomand to foll ow the instructions of
paynment of ransom amount by throwing it at the identified
spot fromthe train. W have al ready discussed the
evi dence of the w tnesses fromwhere we find that
the conpl ai nant party and the police have already
deci ded not to pay the ransom anmount but to
apprehend the accused persons at the spot
i ndi cated by them for paynment of anmpunt. Wen
the decision was taken there was no reason at all
to travel by train and follow the instructions. The
course adopted by the conpl ai nants and the police
party by travelling in a vehicle was in conformty
with the decision taken by the police party and the
conpl ai nant, was in natural course of conduct.

It is further submitted by the | earned counsel that
one nore inportant aspect about M Gs 1-3 and,
nore particularly, MQOs 1 and 2 viz., the baniyan
and the pant said to be found on the dead body,
had no staines at all, in spite of the fact that when
the body of Madhu was exhumed, it was in a badly
deconposed condition, and that even the col our of
the cl othes removed fromthe body has not
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changed, which clearly indicates that the baniyan
and the pant were subsequently planted by the
police, was not taken into consideration by the H gh
Court. It has conme on evidence that when the dead
body was exhuned fromthe river bed, MGCs 1-3

were seized fromthe dead body. PW3 Dr. Ravikar
clearly stated that after the postnortem

exam nati on was over, he handed over the dead

body along with M Gs 1-3 back to the police. PW4
Ramakri shanappa and PW5 B.V. Anjan Kumar who

are the panch witnesses have deposed that M Gs 1-
3 were found on the dead body. PW?7, the father

of the deceased has stated in his evidence that he
identified the dead body on the basis of the physica
description and al so on'the basis of the clothes
worn by the deceased.” M Os 1-3 were on the dead
body of Madhu and in this regard the spot mazhar
as per Exh.P2 was drawn up. None of these

wi t nesses have been cross-exanmined on the

guesti on ‘of “cl ot hes found and renoved fromthe
dead body. Even when the question was put to the
accused, in the exam nation under Section 313 of
the Cr.P.C., no case has been put forth by the
accused that the alleged M Os 1 and 2 were not
recovered fromthe dead body. Wen there is a
reliable ocular version of the witnesses which has
gone un-chal | enged, there is no reason as to why
these witnesses should not be believed by the
Court, nerely because staines were not found on
the clothes. It may be for various reasons which
necessarily does not lead to the inference that the
cl othes were not renmoved fromthe dead body. The
effort of the crimnal court should not be to prow
and to find out inaginative doubts.” Unless the
doubt is of a reasonabl e dinmension, which the
judicial mnd thinks, require consideration with
objectivity, no benefit can be clainmed by the
accused on the basis of some hypothetica
proposition.

The accused persons were apprehended near
the spot where the ransom ampbunt was supposed
to be paid. The accused person’s presence at the
pl ace where they were arrested is a strong
ci rcunst ance agai nst the accused appel | ants.
There was no apparent plausible reason for their
presence al ongside the railway track, loitering
around a place which is quite far away fromthe
pl ace where they were residing viz., Hosadurga.
Their conduct in running away when they saw the
police party is also indicative of their guilty m nd
and is an inportant piece of evidence showi ng their
conduct. No pl ausi bl e expl anati on was gi ven by the
accused appellants for their presence at the spot
where they were arrested, which was nearby the
pl ace indicated in the demand for paynment of the
ransom anount .

By virtue of Section 8 of the Evidence Act,
the conduct of the accused person is relevant, if
such conduct influences or is influenced by any
fact in issue or relevant fact. The evidence of the
circunstance, sinplicitor, that the accused pointed
out to the police officer, the place where the dead
body of the kidnapped boy was found and on their
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poi nting out the body was exhuned, would be

admi ssi bl e as conduct under Section 8 irrespective
of the fact whether the statenment nmade by the
accused contenporaneously with or antecedent to
such conduct falls within the purview of Section 27
or not as held by this Court in Prakash Chand

Vs. State (AIR 1979 SC 400). Even if we hold

that the disclosure statenent nmade by the

accused appel |l ants(Ex. P14 and P15) is not
admi ssi bl e under Section 27 of the Evidence Act,
still it is relevant under Section 8  The evi dence of
the investigating officer and PW 1, 2, 7 and PWM
the spot mamzhar witness that the accused had

taken themto the spot and pointed out the place
where the dead body was buried, is an adnissible

pi ece of evidence under Section 8 as the conduct

of the accused. Presence of A-1.and A-2 at a pl ace
wher e ransom demand was to be fulfilled and

their action of fleeing on spotting the police party
is a relevant circunstance and are admi ssible

under Section 8 of the Evidence Act.

The prosecution has exam ned PW10, a
bui | di ng contractor who has seen the accused
appel l ants with the deceased nearby the place from
where the dead body of ‘Madhu was exhuned. PW
10, Ranga Reddy has deposed that he is engaged in
construction business and he is doing that work for
the last ten years. 'He knew the accused appellant
and they are the residents of Hosadurga. He knew
their parents also. He also knew the deceased and
his father as also that the father of the deceased is
related to A-1. On 19.5.96 at about 11.00 A.M he
had been to Vedavati River near Collarahatty,
about 6 kns. away from Hosadurga, in order to
bring sone sand for his construction work and at
that time he saw both the accused persons and
Madhu pl ayi ng near the river bed. | He did not speak
to themand he left the place thereafter. After
attending his work he went to Bangalore for his
wor k and returned back to Hosadurga on the night
of 20.5.96 about 11.30 P.M He cane to know
fromthe menbers of his fam |y about the
ki dnappi ng and nurder of Madhu. Next day
norning, i.e. on 21.5.96 he went to the police
station to see the accused persons arrested and
found that the two accused appellants were the
same persons who were playing with Madhu near
the Vedavati River. Fromthe cross-exam nation of
this witness nothing has been el ucidated by the
def ence to disbelieve the statenent of PW10. PW
10 has visited the river belt in connection with his
busi ness of construction which he was carrying on
for the last 10 years. He knew the parents of the
accused appell ants and the accused t hensel ves,
the parents of the deceased boy and A-1's
relationship with the father of the deceased, and
thus it was quite natural for himnot to report the
matter inmediately to Madhu’s fam ly that he saw
the boy playing with the accused appellant no.1, he
havi ng been related to the deceased boy. There
was no apparent reason for himto approach the
famly of the deceased and intimte them about his
seeing the deceased with the accused. An
argunent was advanced by the counsel for the
appel l ant on the basis of statement of the doctor
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who has conducted the postnortem that the
approxinate tinme of death was 48-68 hours before
the examination of the dead body and that if this
timng is taken to be correct, then PW10 woul d not
have seen the boy alive at about 11.00 A M on
19.5.96. The timng of death given by the doctor is
broadly an estimated tine and too nuch reliance
cannot be placed on the tinme of death given by the
doct or when the dead body was deconposed and

exam ned after two days. W do not find any
infirmty in the statement of PW10 to disbelieve
him There is no apparent or specific reason for
him to inplicate the accused appellants in
conmission of crine. The estimated tine given by
the doctor woul d not shatter the evidence of PW10
who has seen the boy playing with the accused
persons before hi s death:

The ot her circunstance which prom nently
shed light on the invol venent of the accused
persons is the tel ephone call made by them from
Arasi kere fromthe STD booth to Hosadurga. To
prove this fact the prosecution has exam ned three
wi tnesses PW 12 Renuka, PW13 Kumar and PW 14
Kri shnamurthy. PW-12and 13 are the STD booth
owners. Mich reliance cannot be placed on the
statenment of PW12 Renuka because of the timng
at which he has stated the boys have contacted
Hosadurga on phone from his tel ephone booth
because there is no corresponding corroboration to
his statenment of such calls having been nmde at
9.00 AM or 10.00 AM fromhis tel ephone boot h.
But the statement of PW 13, the other STD booth
owner is corroborated by the statement of PW14
and further the statement of PW2, the uncle who
had received the call at Hosadurga whereby the
ransom demand was made. This is further fortified
by his lodging an FIR in the police station informng
that the ransom demand has been made. PW13
has deposed that he was running an STDtel ephone
booth at B.H Road, Arasikere. On 20.5.96 Al and
A2 had come to his tel ephone booth at about 2.30
P.M and had tel ephoned to one tel ephone
no. 80347 at Hosadurga, which was |ater on
corrected by himto be the tel ephone no. 80537 on
STD code no. 08199, which is the STD code of
Hosadurga. He has charged the bill of Rs.36.13 p
and the entry to that effect was made in his book.
The book in which the entry has been nmade is not
with himsince he had disposed it off along with
some newspapers. After the call was nade he had
asked for the bill amunt and the accused i nforned
hi mthat they do not possess mpbney and thus
unable to pay. He insisted for paynent.
Thereafter, A-1 went to fetch the anmbunt and he
nmade A-2 to sit in his booth. As he was busy with
anot her custoner, he asked his neighbour, a cycle
shop owner, Krishnanurthy (PW14) to keep a
wat ch over A-2 and at that tine A-2 renoved his
shoes and threw them towards Krishnamurt hy.

PW 14 gave two slaps to A-2. Thereafter, Al
proceeded towards the house of SBM Cashier. Al
called out 'Wasim , S/o SBM Cashier and the
amount was later on paid by WVasim It has al so
cone in evidence that Xerox copies of the book
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mai nt ai ned by PW13 was taken by the

i nvestigating officer and tried to be produced as an
evi dence. The sessions court did not pernit the
same as a secondary evidence and the nmatter got
rested at that. The statenent of this witness is
corroborated by PW14 who held a nearby cycle

shop and who has said in his deposition before the
court that both Al and A2 on 20.5.96 cane to the

t el ephone booth approximately at 2.30 P.M and he
was in his cycle shop. There was some conmotion
on account of non-payment of the tel ephone bill by
Al and A2 and, therefore, he went near the

t el ephone booth and heard A-1 and A-2 saying that
they had tel ephoned to Hosadurga but they do not
have noney to pay. Wen he asked t hem why

they are not paying the anpbunt, A-2 threw a shoe
towar ds hi m whi ch l'anded on his right |eg and he
retaliated by giving one slap to A-2. Thereafter, Al
appr oached SBM Cashi'er and the cashier’s son

cane and 'gave the phone bill -anount to PW13.

The accused persons |left the place and went
towards the bus stand. On 20.5.96 the police

of ficer of Hosadurga had brought both Al and A2
and shown themto himand he identified them as
the sanme persons who had nade the call fromthe
STD booth. The statenment of these wi tnesses
establishes that about 2.30 P.M A-1 and A-2 cane
to the STD booth of PW13 and thereafter an STD
call was nmade to Hosadurga. This is corroborated
by the evidence of PW1, Thi mmanna, one of the
uncl es of the deceased that he received the

t el ephone call on tel ephone no. 80537 on 20.5.96 at
about 3.00 P.M This is supported by the evidence
of another uncle PW2 M Prakash who said that

hi s brother Thi mmanna received a call and told him
that sonebody from Arasi kere had telephoned
inform ng that they had ki dnapped the boy and are
demandi ng an anmobunt of Rs.50,000/- to rel ease the
boy. The amount is to be paid by throwing it by the
side of the railway track in between Arasikere and
Beerur. I mediate | odging of the conplaint at the
police station at about 3.00 P.M on 20.5.96 by
PW 1 inform ng about the ransom denmand nade on

the tel ephone, conpletely establishes that the

tel ephone call was nade at about 2.30 P.M on
20.5.96 demandi ng the ransom amount. The
statement of these witnesses clearly establishes
that the accused appellants have nade the STD cal
on 20.5.96 demandi ng ransom anount cl ai m ng

that they have custody of Madhu

Various circunstances in the chain of events
established, ruled out the reasonable |ikelihood of
i nnocence of the accused. The prosecution has
been able to establish that a conplaint was | odged
with the police of Madhu m ssing fromthe house,
after frantic search was nade by the famly
menbers to find out his whereabouts. The
ransom demand was nade by the accused
appel l ants fromthe STD booth of PW13 over
phone which was received by PW1 and
i medi ately thereafter conplaint was nmade in the
police station. The police party was dispatched to
Arasi kere to apprehend the persons who had
tel ephoned. The accused appellants were arrested
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froma nearby place where the ransom denand

was to be nmet. There is no apparent reason for
the accused appellants to be present at the spot
where they were arrested which is far away from
the place of their residence, except for the

pur pose of materializing the denand made by

them The accused persons were taken to the
police station of Hosadurga at about 10.00 P.M
Soon thereafter, in the nmorning they have taken
the police party along with the famly nmenbers of
the deceased to the river bed of Vedavati river
and on their pointing out a particular spot, the
body was exhuned. Before the dead body was

found they were seen in the conpany of the
deceased nearby the place from where the dead

body was exhuned. Above circumnstances

cunmul atively takentogether lead to the only
irresistible conclusion that the accused appellants
al one are the perpetrators of the crine. Each and
every incrimnating circunstance has been
established by reliable and clinching evidence and
we have reached to an irresistible conclusion that
i nference can be drawn from proved

circunstances that the accused appellants were
involved in the crime and are guilty. W do not
find any infirmty in the judgnment of the High
Court and appreciation of the evidence led by the
prosecution by it and the inference drawn there
from The acquittal by the trial court was rightly
held to be unjustified. For the aforesaid reasons,
we di smss the appeal and the conviction of the
appel l ants is mai ntai ned.




