http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 1 of 43

PETI TI ONER

DWARKADAS SHRI NI VAS OF BOVBAY

Vs.

RESPONDENT:

THE SHOLAPUR SPI NNI NG & WEAVI NG CO. LTD., AND OTHERS

DATE OF JUDGVENT:
18/ 12/ 1953

BENCH

SASTRI, M PATANJALI (QJ)

BENCH

SASTRI, M PATANJALI (CJ)

MAHAJAN, MEHR CHAND
DAS, SUDH RANJAN
BCOSE, VI'VI AN

HASAN, | GHULAM

Cl TATI ON
1954 AIR 119

Cl TATOR | NFO :

1954 SC- 92
1954 SC 728
1955 SC 41
1957 SC 676
1958 SC 328
1958 SC 578
1959 SC 308
1959 SC 648
1960 SC 554
1960 SC1080
1961 SC1684
1962 SC 305
1962 SC 458
1963 SCi1811
1967 SC 856
1967 SC1643
1968 SC 394
1970 SC 564
1970 SC2182
1971 SC1594
1973 SC 106
1973 SC1461
1978 SC 597
1978 SC 803
1980 SC1682
1982 SC 149
1987 SC 180
1988 SC1136
1989 SC1629

T T

ﬂ%%%%mm%mm%m%mmmom%mmomﬂmmmmm

ACT:

Shol apur.  Spi nni ng

1954 SCR 674

(26)

(25)
(6,7)

(6)

(9, 10, 34)
(158)

(6)

(38)

(7, 28)
(23)

(28, 29)
(29)

(24)

(14)

(9)

(179, 227)
(10, 13)
(16, 55, 75)
(7)

(9)

(42)
(1057)
(67, 157)
(35)

(66)
(604)
(10)

(27, 29)
(15)

and Weaving Conpany (Ener gency
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an authorised capital of Rs. 48 |akhs divided into 1590
fully paid up ordinary shares of Rs. 1,000 each, 20 fully
paid up ordinary shares of Rs. 500 each and 32,000 partly
paid up cumulative preference shares of Rs. 100 each, the
paid up capital of the Conmpany being Rs. 32 | akhs conprised
of Rs. 16 lakhs fully paid up ordinary shares and Rs. 16
| akhs partly paid up preference shares, Rs. 50 being
unpaid on each of the 32,000 cunul ative preference shares.
The Conpany did good busi ness and decl ared high di vi dends
for sone tine ;" but in the year 1949 there was accumrul ation
of stocks and financial difficulties. On the 27th July,
1949, the Directors gave notice of

675
their decision to close the MIls to the workers, and
pur suant to this notice the MIlls were closed. Thi s

created a |abour problemand to solve it the Government on
he 5th Cctober, 1949, appoi nted a Controller to
supervise the affairs of the MIIs wunder the Essentia

Suppl i es Ener gency Power s Act , 1946. On the 9th
Novenber, 1949, the Controller in order to resolve t he
deadl ock decided to call in nore capital and asked t he

Directors of the Conpany to make a call of Rs. 50 per
share, on the preference sharehol ders, the amount remaining
unpaid on each of the preference shares. The Directors
refused to conply wth this requisition, as in their
judgrment, this was not in the interests of the Conpany.
Ther eupon the Governor-CGeneral on the 9th January, 1950,
promul gated the inpugned O dinance, ~under which the Mlls
could be managed and run by the Directors appointed by
the Central Governnent. On the 9th January, 1950, the
Central Governnent acting wunder s. 15 of the O dinance
del egated all its powers to the Governnent of " Bombay.
The Gover nnent of Bonbay then appoi nt ed certain
Directors who took over the assets and managenent of the
MIlls. On the 7th February, 1950, they passed a resolution
making a call of Rs. 50 on each of the preference shares
payabl e at the time stated.in the resolution. /Pursuant
to this resolution a notice was addressed on the 22nd
February, 1950, to the plaintiff —in the suit who held
preference shares, to pay Rs. 1,62,000 the amount ~of the
said call on or before the 3rd April,  1950. The plaintiff
instead of neeting the denmand, filed the present suit~ on
the 28th March, 1950, in a representative capacity on
behal f of hinself and ot her preference shar ehol ders
against the Conpany and the Directors appointed by the
Government of Bonmbay challenging the validity of the
Ordi nance and questioning the right of the Directors to
make the call. It was alleged in the suit that the
Odinance was illegal and ultra vires and invalid as it
contravened the provisions of Section 299(2)  of t he
CGovernment of India Act, 1935, and the provisions of Part
1l of the Constitution and that the resolution of t he
Directors dated 7th February, 1950, meking a call was
illegal and ultra vires as the |law under which they were
appointed was itself invalid. The suit was dism ssed by the
Trial Judge and his decision was affirned on appeal by a
Di vi si on Bench of the Bonbay High Court by the Judgnent
dated 29th August, 1950. The plaintiff preferred the
pr esent appeal to the Supr eme Court. Thi s appea
concerns the wvalidity of the same Ordinance and the Act
replacing it which were considered by the Suprene Court in
the case of Chiranjit Lal Chowdhuri (1950 S.C.R  869).
There an ordinary sharehol der of the defendant Conpany
hol ding one fully paid up share challenged the validity
of the Shol apur Spinning and Waving Co. (Emergency
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Pr ovi si ons) Ordinance Il of 1950 and Act XXVIII of 1950,
seeking relief under Article 32 of the Constitution on the
ground that the said. Odinance and the Act abridged his
fundanental rights conferred on himunder Articles 14, 19
and 31 of the Constitution. The Supreme Court di sm ssed
the petition by a majority of

676

3 to 2 holding that the presunptionin regard to t he
Constitutionality of the Act had not been displaced by
the petitioner and that it had not been proved that the
i mpugned statute was a hostile or discrimnatory piece of
| egislation as against him or that the State had t aken
possession of his share. The minority held that inpugned
statute was void as it abridged the petitioner’s
fundanental rights wunder Article 14 of the Constitution

This decision was delivered on 4th Decenber, 1950. The
suit giving rise to the present appeal was decided by the
Bonbay - High Court during the pendency of Chiranjit La

Chowdhuri’s petition in the Suprene Court:

Hel d, (pet’ ~PATANJALI SASTRI = C. J., MAHAJAN, BOCSE
and GHULAM HASAN JJ.) (i) that the inpugned O dinance and
the Act replacing it authorise in effect a deprivation of
the property of the Conpany within t he meani ng of
Article 31 wthout compensation and are not covered by the
exception in clause (5)(b)(ii)of that Article. The
Ordinance and the Act thus violate the fundanental rights
of the Conpany under Article 31(2) of the Constitution and
the appellant as' a preference shareholder who is called
upon to pay the noneys unpaid on-his shares is entitled to
i mpugn their constitutionality:

(ii) that the previous decision of t he Supr ene
Court in Charanjit Lal Chowdhuri v. The Union of lndia and
O hers(1l) is distinguishable and has no application to the
present case.

Per MAHAJAN J.

(i) Constitutional provisions for the security of
person and property should be liberally construed. A close
and literal construction deprives them of half /their
efficacy and | eads to gradual depreciation of the right, as
if it consisted nore in sound than in substance. It is the
duty of Courts to be wat chful for. the constitutiona
rights of the citizen and agai nst any steal t hy

encroachment s t hereon
Boyd v. United States (2) referred to.

By promul gating the Ordinance, the ~Government- has
not merely taken over the superintendence of the affairs of
the Conpany but has in effect and substance taken over the
undertaking itself. 1In the situation’ the contention has
no force that the effect of the Odinance is  that t he
Central CGovernment has taken over the superintendence of the
affairs of the Conpany and that the inpugned |egislation is
nerely regulative in character. In the present case
"practically all incidents of ownership have been 'taken
over by the Sate and nothing’ has been left wth the
Conpany but the nere husk of title and in the prem ses the
i mpugned statute has overstepped the limts of legitimte
Soci al Control Legislation and has i nfringed t he
f undanent al right of the Conpany guaranteed to it
under: Article 31(2) of the Constitution and is, therefore
unconstituti onal
(1) [1950] S.C.R 869. (2) 146 U.S. 616
677
(ii) It is significant that Article 31 deals wth private
property of persons residing in the Union of India, while
Article 19 only deals with citizens defined in Article 5
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of the Constitution. It is obvious that the scope of
t hese two Articles cannot be the sane as they cover
di fferent fields. The true approach to this question is
that these two Articles really deal with tw different
subjects and one has no direct relation wth the other
amely. Article 31 deals with the field of em nent domai n
and the whole boundary of that field is demarcated by this
Article.

Fromthe |anguage enployed in the different sub-clauses
of Article 31 it is difficult to escape the conclusion
that the words "acquisition" and "taking possession" used
in Article 31(2) have the sane nmeaning as the word
"deprivation" in Article 31(1).

(iii) Article 31 i s a self-contained provi si on
delimting the field of eminent and clauses (1) and (2) of
Article 31 deal wth the sanme topic of conpul sory
acqui sition of property.

Article 31 _gives conpl ete  protection to private
property as agai nst executive action, no matter by what
process a person-is deprived of possession of it.

It is a narrow viewthat "acquisition" necessarily
means acqui sition of “titlein whole or part of the
property and cannot be accepted. The word "acqui sition"

has quite a wde concept, neaning the procuring of
property or the taking of it permanently or temporarily.
It does not necessarily inply acquisition of lega
title by the State in the property taken -possession of.
M nister of State for the Arny v. Dalziel (68 C L. R 261)
referred to.

Per Das J.

(1) As the appellant as a preference shareholder is
directly af fected by the inpugned statute, whi ch
circunstance distinguishes this case fromChiranjit Lal’s
case, it must be held that the appellant is entitled to
chal | enge the Ordinance which dismssed the Directors
el ected by the sharehol ders, ‘authorised the appoi ntment of
Directors by the State and nmade it possible ‘for the
Directors so appointed to nmake the call and thereby inpose
a liability on all preference shareholders including the
appel | ant .

(I'l) The provisions of the Ordinance and the Act are
drastic in the extreme. The Managing Agents and the
elected Directors have been dismssed and new Directors
have been appointed by the State. So far as the Conpany
is concerned it has been conpletely denuded of t he
possession of its property. All that has been left"to the

Conpany isits bare legal title. It is i npossible to
uphold this Ilaw as an instance of the exercise of . the
State’s police power as an energency neasure. It has far
overstepped the lints of police power and is, in
subst ance, not hi ng short of expropriation by way of the

exerci se of the power of eminent domain and as the |aw has
not provided for any conpensation it rmnust be held to
of fend the provisions of Article 31(2).

678
Per Bose J.

The words "taken possession of" or "acquired" in
Article 31(2) have to be read along with the word
"deprived" in clause (1). The possession and acquisition

referred to in clause (2) nean the sort of "possession”
and "acquisition" that amount to "deprivation” within the

nmeani ng of clause (1). No hard and fast rule can be
laid down. Each case nust depend on its own
facts. But if there is substanti al deprivati on, t hen

clause (2) is attracted.
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Per GHULAM HASAN J.

The Act in substance robs the Conpany of every vestige
of right, except what has been laconically called the husk
of t he title. The i mpugned Act over st eps t he
constitutional Ilimts of the power conferred upon’ the
State and of fends against the provisions of Article 31 and
must therefore be held to be void.

The i ntention underlying Article 31 bei ng t he
protection of property against invasion by the State, both
parts (1) and (2) of Article 31 should be read together so
as to harnonize that intention. The two parts of the Article
form an integral whol e and cannot be di ssociated from each
ot her. Article 31 is wider than Article 19(1)(f) which
confers upon a citizen only the right to acquire, hold and
di spose of property andis different in scope and content.

Chiranjit Lal Chowdhuri v. The Union of India and
O hers ([1950] S-C. R 869) distinguished, The State of
West Bengal v. Subodh GCopal 'Bose and O hers ([ 1954]
S.CR 587) , Boyd v. United States (116 U. S. 616),
Pennsyl vania Coal Co. v. Mhon (260 u. s 322), A K
Copal an v. The State of Madras ([1950] S.C.R 88), State of
Bi har v. Mharaj ah Kameswar Singh and QGthers ([1952] S.C R
889), M ni ster of State for the Arnmy v. Dal ziel (68
C.L.R 261), Tan Bug Tain v. Collector of Bonmbay (I.L.R
1946 Bom 517), and Jupiter General |nsurance Co. .
Raj agopal an (A. I.R 1952 Punjab 9), referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: ClVIL APPEAL No. 141

of 1952.
Appeal from the Judgnment and Order dated the 29th ' August
1950 of the Hi gh Court of Judicature at Bombay
(Chagl a C.J. and Gjendragadkar J.) in Appeal No. 48
of 1950 arising out of the Judgnent and Decree dated the
28th June, 1950, of the said High Court (Bhagwati J.) in
its Odinary Original Civil Jurisdiction in Suit No. 438
of 1950.

MP. Amin (M M Desai and K H Bhabha, with him for

the appel | ant.
679

M C. Setalvad, Attorney-Ceneral for 1India and C
K. Daphtary, Solicitor-General for India (G N Joshi
with them) for respondents Nos. 1 to 4 and 6 tO 8.

M C. Setal vad, Attorney-GCGeneral for India (G N
Joshi and Porus A. Mehta, with him for respondent No. 9.

1953. Decenmber 18. The follow ng Judgments were
del i ver ed.

PATANJALI SASTRI C.J.--1 have fully discussed and
expl ai ned the nmeaning and effect of articles 19 and 31 in
ny Judgnent just delivered in Cvil Appeal No. 107 of
1952--The State of West Bengal v. Subodh Gopal Bose and
O hers. On that view | agree with ny |earned brothers  that
the i npugned Ordinance authorises, in effect, a deprivation
of the property of the Conpany within the neaning of

article 31 without conpensation and is not covered by
the exception in clause (5)(b). (ii) of that article. The
Or di nance t hus violates the fundanental right of
the. Conpany under article31(2), and the appellant as a
preference sharehol der who is now called upon to pay
the noneys wunpaid on his shares is entitled to inpugn
the constitutionality of the Ordinance. | also agree wth

ny | earned brother Mahajan that the previous of this
Court in Chiranjit Lal Chowdhuri v. The Union of India and
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O hers(2) is distinguishable and has no application here
for the reasons nentioned by him

MAHAJAN J.--This is an appeal from the judgnent and
decree of the High Court of Judicature at Bonbay ’'passed on
the 29th day of August, 1950, in Appeal No. 48 of 1950.

The appeal concerns the validity of the sane piece of
| egi slation that was considered by this court in the case of
Chiranjit Lad Chowdhuri (2). There, an ordinary sharehol der
of the defendant conpany holding one fully paid up share
claimed relief under Art. 32 of the Constitution of India
on the ground that the provisions of t he Shol apur
Spi nning & Waving Conpany (Emergency Provisions) Act,
XXVI T of

(1) [1954] s. C R 587. (2) [1950] s. C R 869
680
1950 abridged hi s~ f undanent al rights conferred under

Articles 14, 19 and 31 of the Constitution. This Court by
a mpjority of 3.to 2 dismssed, the petition holding that
the presunption inregard to the constitutionality of the
Act had not been di spl aced by the petitioner and that it had
not been proved that the inpugned statute was a hostil e
or a discrimnatory piece of |legislation as against him
or that the State had taken possession of hi s share.
The mnority held  that the inmpugned statute was, void

as it abri dged t he petitioner’s f undanent a
rights under Art. 14 of the Constitution
Thi s deci si on was del i ver ed on 4t h

Decenber, 1950.

The suit out of which this appeal arises was  decided by
the High Court of Bonbay during  the pendency of  Chiranjit
Lal Chowdhuri’s petition in this court. Mst of the facts
furni shing the cause of action for the suit have been
detail ed in the judgnent of this court in that case,
but it seenms necessary to briefly re-state themfrom a
proper appreciation of the contentions that have been raised
in the appeal

The Shol apur Spinning and Waving Conpany Ltd., was
i ncor por at ed under the Indian. Companies Act  with an
aut hori zed capital of Rs. 48 lakhs dividedinto 1,590
fully paid up ordinary shares of Rs. 1,000 each, 20 fully
paid up ordi nary shares of 500 each, and 32,000 partly
paid up cunulative preference shares of Rs. 100 each
the paid up capital of the conpany being Rs. 32 |akhs
conprised of Rs. 16 lakhs fully paid up ordinary shares
and Rs. 16 |akhs partly paid up preference shares, Rs. 50
being unpaid on each of the 32,000 cunulative preference
shares. The conpany did good busi ness and decl ar ed
hi gh dividends for sonme time; but in the year 1949, there
was accunul ation of stocks and financial difficulties.
In or der to overcome this situation the directors
decided to close the MIIs and on the 27th July, 1949,
they gave notice of this decision to t he wor ker s.
Pur suant to this notice the MIls were closed on the
27t h August, 1949. This <created a |abour problem and to

solve it the Government on t he 5th Cct ober, 1949,
appoi nted, a
681

Controller to supervise the affairs of the MIIs under the
Essential Supplies Energency Powers Act, 1946. On the 9th
Novenber, 1949, the Controller in order to resolve t he
deadl ock decided to call in nore capital and he asked t he
directors of the company to nake a call of Rs. 50 per
share on the preference sharehol ders, the amount renaining
unpaid on each of the preference shares. The directors
ref used to conply wth this requisition, as in their
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judgrment that was not in the interest of the conpany.
Ther eupon t he CGovernor-Ceneral on the 9th January,
1950, promul gat ed the i mpugned Ordi nance, under which the
MI1lls could be managed and run by directors appointed by
the Central Government. On the 9th January, 1950, the

Central Covernment acting under section 15 of the
Ordinance delegated all its powers to the Governnment of
Bonbay. The Gover nirent of Bonbay t hen appoi nt ed

certain directors who took over the assets and managenent
of the MIls. On the 7th February, 1950, they passed a

resol ution making a call of Rs. 50 on each of the
preference shares payable at the time stated in the
resol ution. Pursuant to this resolution a notice was

addressed on the 22nd February, 1950, to the plaintiff in
the suit, who held preference shares, to pay Rs. 1,62,000,
the amount of the said call on or before the 3rd April
1950. The plaintiff instead of neeting the demand, filed the
present. suit on'the 28th March, 1950, in a representative
capacity on behalf of hinself. and ot her pref erence
shar ehol ders agai nst the = conmpany and the directors
appoi nted- by the Governnent -of Bonbay challenging the
validity of the Ordinance and questioning the right of
the directors to make the call. On the 19th April, 1950,
a notice was given to the Attorney-General of India of
t he sai d suit /and the Union of India was added as
def endant No. 9 therein

The principal allegations in the suit were that the

O dinance was illegal, wultra vires and invalid as it
contravened the provisions of ~section 299  (2)of t he
Government of India Act, 1935, -~ and all the provi si ons
contained in Part IIl of the Constitution, and that the

resolution of the directors dated 7th February,

7--95 S.C. Indial59.

682

1950, making a <call was illegal and ultra vires, as the
| aw under which they were appointed was itself invalid. The
plaintiff clainmed relief in the form of a declaration
regarding the invalidity of the  Odinance and prayed for
an injunction restraining the directors from giving
ef f ect to the resolution. The defendants denied t he

correctness of the contentions put forward by the
plaintiff.
M. Justice Bhagwati, who tried the suit, franed

the followi ng issues therein :--

1. VWether by the Odinance the plaintiff _and holders
of preference shares have been depri ved of their
interest in the Ist defendant conpany by taki ng-possession
of or requisitioning or acquiring the sanme as 'alleged in
para 6 of the plaint;

2. Wiether s. 4 (d) or’ the Ordinance is illegal, ultra
vires, and void in law as all eged; and

3.  \Wet her t he resol ution dated the 7th February,
1950, made by defendants 2 to 6 is illegal, wultra vires,
void and inoperative in law for the reasons mentioned
in para 6 of the plaint or any of them

By his judgnment dated the 28th June, 1950, the |earned
Judges answered all the three issues in the negative and
di sm ssed the suit,and this decision was affirned on
appeal. It was held that by force of the O dinance t he
State had neither acquired the property of the plaintiff,
nor of the conpany, nor had it taken possession of it, but
that the title to the property and its possession were
with the respective owners, and the State was only
supervi si ng the affairs of the conpany through its
nom nat ed directors. It was further held that t he
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Ordinance had not in any manner infringed the rights of
t he plaintiff under Art. 14 of the Constitution and
there had been to himno denial of equality before the |[|aw
or equal protection of laws, as the Odinance was based
on a classification which rested upon a ground havi ng
a fair and substantial relation to the object of the
legislation and that it had a reasonable basis for that
classification. It was also held that the restrictions

683

i mpposed on the right of the appellant and the conpany to
hold his or its property were inposed in the interests of
the general public.

The principal questions for consideration in this appea

are :--

1. Whether the provisions of the Odinance for taking
over the nanagenent and-admi nistration of the conpany,
contravene the _provisions of article 31 (2) of the
Consti tution; and

2. \Wether the Ordinance “as . a whole or any of its
provisions infringe articles 14 and 19 of the Constitution.

In order to decide these issues it is necessary
to exanmine wth sone strictness the substance of t he
| egislation for the purpose of determining what it is that
the legislature has really done; the court, when such
guesti ons ari se, is not overpersuaded by the nere
appear ance of t he | egi sl ati on. In rel ation to
constitutional prohibitions binding a legislature it 1is
clear that the legislature cannot disobey the  prohibitions
nerely by enpl oyi ng i ndi rect met hod of achieving
exactly the sanme result. Therefore, in ~all such cases
the court has to |[|ook behind the nanes, forns and
appearances to discover the true character and nature of
the | egislation.

The preanble of the' Odinance states :--

"On account of m smanagenent and neglect a situation
has arisen in the affairs of the Shol apur Spinning & Weavi ng
Conpany, Ltd., which has prejudicially af fected the
production of an essential commodity and has caused
serious unenpl oynent anobngst a certain section of the
comuni ty".

Section 3 is the nost material section and is in these
terms :--

"The Central Governnent may at any tine by notified
order appoint as nany persons as it thinks fit to - be
directors of the conpany for the purpose of taking over its
managenent and adninistration and nay appoint one of such
directors to be the chairnman."

684

The provisions of this section are suppl emented by what
is subsequently provided for in section 12 which provides
that notwi thstandi ng anything contained in the “Conpanies
Act or in the nmenorandum or articles of association of the

conpany, it shall not ,be lawful for the shareholders of
the conpany or any other person to nominate or appoint
any person to be a director of the conpany, that - no

resol ution passed at any neeting of the shareholders of
the conpany shall be given effect to unless approved by
the Central Governnent, and that no proceeding for the
winding up of the conpany or for the appointnment of a
receiver in respect thereof shall Ilie in any court
unl ess by or wth the sanction of the Central Governnent,
and subject to such exceptions, restrictions and Iimtations
as the Central Governnent nay by .notified order specify,
the Conpanies Act shall continue to apply to the conpany
in the sane manner as it applied thereto before the issue
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of the notified order under section 3. Section .4 states
the effect of the order of the Centr al Gover nnent
appoi nti ng directors. It provides t hat al | t he
directors of the conmpany who were holding office as
such imrediately before the issue of the notified or der
shal | be deened to have vacated their of fices. In
other words, the directors elected and appointed by the
sharehol ders stand automatically dism ssed without nor e.
Not only do the directors stand automatically dism ssed

by | egislative action the managing agents al so share
their fate and their contracts conme to an end. Secti on
4 directs the persons appointed under section 3 to t ake
into custody and under - their control all the property,

effects and actionable clains to which the company is or
appears to be entitled and to exercise all the powers of
t he directors of the conpany, whether those powers are
derived fromthe Conpanies Act-or from the nenorandum or
articles of association or fromany other source. By section
5 these 'nomnated directors —are. given powers to raise
funds in such manner and offer Such security as t hey
may deemfit. They are given the overriding power of
cancelling and varying contracts and agreenents

685

entered into between the conpany and " any other person at
any tine if they are satisfied that the contract or the
agreement is detrinental to the interests the conpany.
Section 10 denies to the managi ng agents conpensation for
the’ premature ternination of the contract of managenent
entered into by the conpany and it al so says that no person
shall be entitled to conmpensation in respect of a cancelled
or varied contract under this. Odinance, entered into wth
the conmpany. The Odinance thus confers powers on the
directors of overriding all contracts and deprives persons
who had entered into contracts with the conpany of ' their
right under the ordinary llaw to, recover conpensation

Sections 6, 7 and 8 of the Odinance |ay down, the nethod
and’” manner how the existing directors were to give charge
of the conpany’'s affairs and properties. to the
directors nom nat ed by the Central Governnent under
section 3 and any default in the matter of handing over
charge i s made puni shable by inprisonment or other  punitive
action.

The resul t of these provisions is that al | t he
properties and effects of the conpany pass into the hands of
persons nominated by the Central CGovernnent who are not
menbers of the conmpany or its shareholders, or in-any way
connected with it, and who are nmnerely the creatures of

the Centr al CGovernment or its dumm es. The conbi ned
effect of the provisions of sections 3, 4 and 12 is t hat
t he Centr al Gover nment  becones vest ed wi th t he
possessi on, control and managenent of the property and

effects of the conpany, and the normal function 'of the
conpany under its articles and the Indian Conpanies Act
cones to an end. The shareholders’ nost valuable right
to appoint directors to nanage the affairs of the conpany
and be in possession of its property and effect is taken
away. Resol uti ons passed by them lose all vigour and
becorme subject to the veto of the Central Government. Their
power of voluntarily wi nding up the conmpany forned by them
or of winding it up through court also becones subject to

t he veto of the Central Gover nment . The Centra
CGovernment by
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executive action can override, if it likes, all the

provi si ons of the Indian Conpanies Act. In substance
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therefore by the provisions of this Ordinance the conpany
and its shareholders as well as 'its directors and nmnagi ng
agents have been conpletely deprived of possession of
t he property and effects of the conpany, and its
possessi on has been taken by the Central Governnent,
i.e., by the Union of India. The undertaking purports to
have been taken over for a public purpose, nanely, to keep
up the production of an essential commdity, and to avoid
serious unenploynent anobngst a certain section of the
peopl e.

The majority of the court in Chiranjitlal Chowdhuri’s
case(l), was inclined to take the viewthat that was the
true ef f ect of the  provisions of the Or di nance.
Mukherjea 1. wth whose views Kania C J., concurred, and
to whose views to a certain extent Fazl Ali 1. subscribed.
on this part of the case said as follows :-

"M. Chaff, on-the other hand, has contended on behalf
of the petitioner that after the nmanagenment is taken over by
the statutory directors, it’ cannot be said that the
conpany. ‘still retains possession or control over its
property —and assets. Assunming that this State managenent
was i nposed in the interests of the sharehol ders thensel ves
and t hat t he statutory directors are acting as the
agents of the conmpany, the possession of the statutory
directors could not, it is argued, be regarded in law as
possessi on of the conpany so long as they are bound to act
in obedience to the dictates of the Cent ral Gover nnent
and not of the conpany itself in-the admi ni-stration of
its affairs. Possession of an-agent, it is said, cannot
juridically be the possession of ‘the principal, if the agent
is to act not according to the commands or dictates of the
principal, but under the direction of an exterior authority.

There can be no doubt that there is force in this
contention."

M. Justice Patanjali Sastri, as he then was hel d
that the effect of the Act was that all the properties and
ef fects of the conpany passed into the absol ute
(1) [1950] S.C.R 869.
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power and control of the Central Governnment and the norna
function of the conpany as a corporate body camne to an
end. M. Justice Das on this part of the case said as
follows : -

"It is, however, ur ged by t he | earned
Attorney-General that the mlls and all other ~assets now
in the possession and custody of the new directors who
are only servants or agents of the said company are, in the
eye of the law, in the possession and custody of the
conpany and have not really been taken possession of by the
State. This argunment, however, overlooks the fact that in
order that the possession of the servant or agent - nmay be
juridically regarded as the possession of the master or
principal, the servant or agent nust be obedient to, and
anmenabl e to the directions of, the master or principal.
If the master or principal has no hand in the appointnent
of the servant or agent or has no control over himor has no
power to disniss or discharge him as in this case, the
possession of such servant or agent can hardly, in law, be
regarded as the possession of the conmpany. |In this view
of the matter there is great force in the argunent that the
property of the conpany has been taken possession of by the
State through directors who have been appointed by the
State in exercise of the powers conferred by t he
Ordinance and the Act and who are under the direction and
control of the State and this has been done without
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payment of any conpensation  .......... .. .. ... ... Her e,
therefore, it may well be argued that the property of the
conpany having been taken possession of by the State in

exerci se of powers conferred by a aw which does not
provide for paynment of any conpensation, the fundanenta
right of the conpany has, in the eye of the Ilaw, been
i nfringed."

The |learned Attorney-General conbated this view and
strenuously argued that the O di nance could not be construed
in the manner suggested above and on its true construction
its ef f ect was that the Covernment took wunder its
superintendence the affairs of the conmpany without in any
way disturbing its title inthe property and that the

sharehol ders have still to a certain extent an ef fective
voice in its affairs: Illustratively
688

he said that’ the conpany was in the sane state as a
di squalified owner is under the provisions of the Court of
Wards Act and that the provisions of the Odinance should
be construed in that |Ilight. To enphasize the sane
poi nt of viewreference was al so made to the provisions of
the Lunacy Act, the provisions of sections 52-A and
52-B introduced inthe Insurance Act by Act 47 of 1950,
the provisions of the Railway Conpanies - Emergency Power s
Act (51 of 1951), and also to the provisions of Act 65
of 1951 (Developnment of Industries “Act), and it was
contended that the inpugned Ordinance was  a pi ece of
social control. legislation as were the provisions contained
in the statutes referred to above.

In my opinion, these contentions. are not wel |
founded. Reference toillustrative pieces of legislation
desi gned on the sane pattern is neither very happy nor
apposite; on the other hand, it is apt to nislead because
except in the case of the Court of Wards Act, all the |aws
to which reference was made were enacted after the enactnent
of the Ordinance in question.  The different Court of Wards
Acts being existing laws have( been excepted from the
fundanental right guaranteed by article3l (2). That  being

so, they can afford little assistance in judging the
validity of t he i mpugned I aw. In deal i ng with
constitutional matters of this kind it is always well to

bear in mnd what Bradley, J., speaking for the court
said in Boyd v United States(1l) at page 635 :--

“"I'llegitimte and unconstituti onal practices -get
their first footing in that way, nanely, by si | ent
approaches and slight deviations from legal nodes of
pr ocedure. This can only be obviated by adhering to the
rule that constitutional provisions for the security of
person and property should be liberally construed. A

close and literal construction deprives themof half /their
efficacy and | eads to gradual depreciation of the right, as
if it consisted more in sound than in substance. It is the
duty of courts to be watchful for the constitutional rights
of the citizen and against any stealthy encroachnents
t hereon, "
(1) 116 U.S. 616.
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These illustrative pieces of’ legislation to which the
| earned Attorney-CGeneral made reference nay wel |  have
to be judged in the light of these observations when
occasi on arises. Reference nmay also be mde to t he
observati ons of Holnmes C. J. in Pennsylvania Cod Co. .
Mahon(1), wherein that |earned Judge said as follows : -

"As long recognized, sone values were enjoyed under
an implied limtation and nust yield to police power but
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obviously the inplied limtation nmust have its limts or
the contract and due process clauses are gone. One fact
for consideration in determining such lints is t he
ext ent of the dimnution. Wen it reaches a certain
magni tude, in nmost, if not in all cases, there nmust be

an exerci se of em nent domai n and compensation to sustain
the act."

In ny judgrment, in the determination of all such cases
no abstract standard or general rule can be laid down and
the question is really one of degree and hence its
determ nati on depends on the facts-of each case. In these

circunstances, what is to be determned here is:whether
the provisions of the O'di nance have not overstepped the
limts of social |egislation and whether they do not cone
within the anbit of article 31 (2).

The Ordi nance -in question is not a law of a genera
character and applicable to all conpanies that may fal
in a particular category or class. It deals only wth a
single conpany and it is difficult to say t hat
nm smanagenent is avice peculiar to this conmpany alone
and good  managenent 'is a virtue possessed by all other
i ncor porated conpani es. -That being so, can it be reasonably
held that by promulgating this Odinance the Government
has nerely taken over the superintendence of the affairs
of the conpany ? O, has it in effect and substance taken
over the under taking itself ? oviously, the field of
superintendence has to be’ demarcated from the field of
em nent domain. It is one thing to superintend the affairs
of a concern and it is quite’ another thing to take over
its affairs
(1) 260 U.S. 322
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and then proceed to carry on ,its trade t hrough ' agents
appoi nt ed by the State itself.” It seems to me that

under the guise of superintendence the State is carrying on
the business or trade for whi'ch. the conpany was
incorporated with the capital of the conpany but through its
own agents who take orders fromit and are appointed by it
and in the appointnment and dism ssal of whom the
sharehol ders have absolutely no voice. The purpose of
taking over the company’s undertaking is a public purpose,
nanel y, to keep the | abour going and contended and to
maintain the supply of essential conmopbdity. The conpany
is debarred fromcarrying on its business in the nanner

and according to the terns of its charter. Ilts old
conpl exi on stands changed by the terns of the Odinance.
The Ordinance overrides t he directors, deprives the

shar ehol der s of their legal rights and privileges and
conpletely puts an end to the contract of the nmmnaging

agents. W thout there bei ng any vacancy in t he
nunber of directors new directors step in and old directors
and managi ng agents stand dismissed. Exercise of any
power by them under the articles is subject to heavy
penal ti es. In this situation it is not possible to
subscri be to t he contention of t he | earned

AttorneyGeneral that the effect of the Ordinance is that the
Central Governnent has taken over the superintendence of
the affairs of the conpany and t hat the inpugned
legislation is merely regulative in character. |In the
present case, practically all incidents of ownership have
been taken over by the State and all that has been left
with the conpany is nere paper ownership. This O dinance,
in ny judgnment, is an apposite illustration of what Hol nes
C. J. had in mind when he made the follow ng observations
in the case already referred to : -
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"Wher e t he seem ngly absol ute protection in
respect of private property given by the Constitution is
found to be qualified by the police power, the natura
tendency of human nature is to extend the qualification
nor e and nor e until at | ast private property
di sappears. W are in danger of forgetting that a strong
public desire to inprove the public
691
condition is not enough to warrant achieving the desire
by a shorter cut than the constitutional way of paying
for the change and that the general rule is that while
property nmay be regulated to a certain extent but if the

regul ation goes too far it will be recognized as a taking."
For the reasons given above | amof the opinion that
the inpugned statute has . over st epped t he l[imts of

legitimate social control legislation and has infringed the
fundanental right  of the company guaranteed to it under
article 31(2) of the Constitution and is therefore
unconstituti onal

Next it was contended that t he Or di nance in
guestion —-in —any event could not fall within the m schief
of article 31 (2) because the State had not acquired
title in the property of the conpany under its
provisions and that whatever possession had been taken
had been taken for the purpose of managing the conpany’s
property on the conpany’'s behalf and that it had not been
requi sitioned f or any State purpose. It was sai d
t hat unl ess t he property of ~the conpany by the
provisions of the Ordinance was vested in the State or
was commuandeered by the State for State  purposes,
article 31 (2) could not~ be invoked to- judge the
constitutionality of the Odinance, that article 31 (2)
covered wthin its anbit only two fornms of taking of
property by the State, nanely, where the State acquired
title in the property or where the State tenporarily
comandeered it, and that all other forms of taking the
property were outside the fundanental right guar ant eed
by article 31 (2). It was suggested that the scope of
t he protection given to private property by our
Constitution was not as large as it was contained “in the
Fifth Amendment of the Constitution of the United St ates
of Anerica. According to the |earned Attorney-General, the
true content of the fundanental right guaranteed by
article 31 (1) was that a person could not be deprived  of
his property except by statutory authority, but once a
law was nade depriving a person of his property t hen
the article afforded no further protection. Support for
this
692
contention was sought to be derived from the reasoning
enpl oyed in Gopalan’s case (1). There it was held'that the
freedons relating to the person of a citizen guaranteed by
article 19 assune the-existence of a free citizen and can
no longer be enjoyed if a citizen is deprived of his
liberty by the | aw of preventive or punitive detention. In
like manner it was argued that the freedom relating to
property guar ant eed by article 19 also vani shed as
soon as a person was deprived of his property under a
law enacted by an appropriate |legislature. The | ear ned
Attorney- General suggested that the two clauses of article
31 were in the nature of two exceptions to the provisions
of article 19 (1) (f). The first exception was that the
guarantee of freedomgiven by article 19 (1)(f) could be
defeated sinply by enacting a statute and the second
exception was that it could also be defeated by the State
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acquiring title in the property in exercise of its power of
emnent; domain’ withinthe |limted field prescribed by
article 31 (2) but that if a certain deprivation of

property did not fail wthin the prescribed field of
article 31 (2) and fell within article 31 (1), then f or
such deprivation no conpensation was payable. As
regards cl ause (5) which excepted certain laws from the
ambit of article 31 (2), it was argued that this clause

had been inserted in the article by way of abundant
cauti on.

In my judgment, none of these’ contentions have any
validity. The construction sought to be placed by the
| earned Attorney-General  on the |anguage of article 31 is
neither borne out by the phraseology enployed in that

article nor by the schene of Part |11 of t he
Constitution. It seems to ne that our Constitution subject
to certain exceptions has guar ant eed the fullest
protection to private property. It has not only provided
that no ~person can be deprived of property by the
executive without | egi sl ati ve sanction but it has

further provided that even the |legislature cannot deprive
a person of his property unless there is a public purpose
and’” then only on paynent of compensation. This article
provi des as follows :--
(1) [1950] S.C.R 88.
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"31. (1 No person shall be depri ved of hi s
property save by authority of |aw

(2) No property,  novable or imovable, ~ including any
interest, in, or in any conmpany owning, any comercial or
i ndustrial undertaking, shall be taken possession of or

acquired for public purposes under any law authorising
the taking of such possession or such acquisition, ' unless
the [|aw provides for conpensation for the ,property ' taken
possession of or acquired and either fixes the anmount of
the conpensation, or specifies the principles on which
and the manner in which, the " conmpensation is/ to be
det erm ned and gi ven.

(3) No such law as is referred to in clause (2) made by
the Legislature of a State shall have effect unless such

I aw, havi ng been reserved for the consideration of the
President, has received his assent.
(4) If any Bill pending at the comencenent of this

Constitution in the legislature of a State has, after it
has been passed by such Legislature, been reserved for
the consideration of the President and has received hi s
assent, then, notw thstanding anything in this Constitution,
the law so assented to shall not be called in  question in
any court on the ground that it contravenes the . provisions
of clause (2).
(5) Nothing in clause (2) shall affect--

(a) the provisions of any existing |law other than a |aw
to which the provisions of clause (6) apply, or

(b) the provisions of any law which the State my
hereafter make-

(i)for the purpose of inposing or levying any tax or
penalty, or

(ii) =:for the promotion of public health or the
preventi on of danger to life or property, or

(iii) in pursuance of any agreement entered into
between the Governnent of the Dominion of India or the
GoVernment of India and the Governnent of any other
country, or otherwi se, with respect to property, declared by
law to be evacuee property.
694
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(6) Any law of the State enacted not nore than eighteen
nont hs before the conmencenent of this Constitution
my wthin three nonths from such comrencenent be
submitted to the President for his certification; and
t her eupon, if the President by public notification so
certifies, it shall not be called in question in any court
on the ground that it contravenes the provisions of clause
(2) of this article or has contravened the provisions of
sub-section (2) of section 299 of the Government of India
Act, 1935."

It bears the heading "Right to Property". It is
significant that the different articles in Part 111 have
been put in several groups, each bearing a heading of its
own. These headings briefly indicate the nature and
character of the fundanental rights thus grouped. The first
group of articles 14 to 18, bears the heading "R ght to

Equal i ty". The f undanental ri ght of equality in
matters of I'aw, ~religion, -social st at us etc. is
nmentioned in-the different articles grouped under this

heading. " Articles 19 to 22 have been grouped under the
headi ng "Right to Freedonm. Not only are the protections
gi ven agai nst deprecation of = personal freedom nentioned in
this group but it -also nmentions cases where persona

freedom can be deprived by certain laws. Simlarly,

other articles in/this part have been /grouped under the
headi ngs "Ri ght / agai nst expl oi tation", "Educati ona

rights" and "Constitutional remedies™ Under this schene
the fundamental right regarding property apart from
personal and property freedonms has been dealt with in
this part separately as a self-contained provision and as a
di stinct subject from the various freedons -declared by
article 19. |In considering article 3L it is signi fi cant
to note that it deals with private property of  persons
residing in the Union of India, while article 19 only ' deals

with citizens defined in article 5 of the Constitution. It
is thus obvious that the scope of these two articles cannot
be the same as they cover different fields. It cannot

be seriously argued that so far as citizens are concerned,
freedons regardi ng enjoynent of property have been gr ant ed
intw articles of the Constitution, while the protection to
property qua al

695

ot her persons has been dealt with in article 31 alone. |If
both articles covered the same ground, it was unnecessary
to have two articles on the sane subj ect . The true

approach to this question is that these two articles really
deal with two different subjects-and one has no direct
relation wth the other, nanely, article 31 deals with the
field of em nent domain and the whol e boundary of that field
is denmarcated by this article. In other words, the State’'s
power to take the property of a person is conprehensively
delimted by this article. The article has been split up
in six clauses. Moreover, by the amendnent of t he
Constitution certain kinds of |aws have been exenpted from
the operation of the article or from the whole of Part 1]

of the Constitution by the addition of articles 31A and
31B. Article 31(1) declares the first requisite for the
exercise of the power of eminent domain. It guar ant ees
that a person cannot be deprived of property by an executive
fiat and that it is only by the exercise of its |legislative
powers that the State can deprive a person of his property.
In other words, all that article 31(1l)says is that
private property can only be taken pursuant to law and
not otherwise. A reference to Cooley's Constitutiona

Limtations fully bears out what the true content of
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article 31(1) is. This is what he has said at page 1119 (8th

edn.) :-

"Legi sl ative authority requisite: The ri ght to
appropriate private property to public uses lies dor mant
in t he State, until | egi sl ative action is had,

poi nti ng out the occasions, the npdes, conditions and
agenci es for its appropriations. Private property can
only be taken pursuant to |aw. "

Article 31 (2) defines the powers of the legislature in
the field of em nent domain. It declares that private
property shall not be taken by the State under a |l aw unless
the |l aw provides for conpensation for the property, taken
It is alsoinplicit in the | anguage of the article that such
taking can only be for public purposes. Cause (3) of the
article places an additional I|imtation on State |aws
enacted on this subject while clause (4) limts t he
justiciability of the quantum_ of compensation in certain
cases. Cause (5) is the saving clause. It saves
696
from the —operation of clause (2) laws nmde on certain

subj ect s. The scope of the first clause being nerely to
save private property from being taken purely by
executive action and the only cl ause which limts

"legislative action inthe field of eminent domain being
clause (2), the saving clause therefore concerns itself with
clause (2) only.

As pointed out in WIlis on Constitutional Law, at’' page
716, police power, power of taxation and em nent domain are
all forms of social control and probably include all the
forms of social control known to the |aw but each differs
fromthe others; though it is possible to distinguish each
from the others, vyet each has characteristics whi ch
resenble the characteristics of others and there are
times when it is very difficult todraw.a |line between the
one and the others. The saving clause (5) in article 31
has been designed with the express purpose of saving to a
certain extent laws nmade in exercise of the police power of
the State which may |ead to deprivation property. It has
al so saved laws relating to tax. It has thus delimted from
the field of eminent domain the field of exercise of” police
power and the exercise of the power of taxation. ~Not only
has it saved fromthe m schief of clause (2) of article 31
provisions of |aws nmade for the purpose of inposing or
levying any tax or penalty and the | aws nmade for _pronotion
of public health or the prevention of danger to life or
property, but it has also saved fromthe mschief ~of the
clause the provisions of all existing laws which rmay be
construed as anounting to deprivation of property of a
person as well as evacuee property |aws under . which the
State takes possession of properties of persons who have
left India for Paki stan. In the result the saving
cl ause conprehensively includes within the anbit al |
the powers of the State in exercise of which it could
deprive a person of property wi t hout paynent of
conpensation. In other words, all forns of deprivation  of
property by the State w thout paynent of conpensati on
have 'been included wthin the anbit of the exception
clause, while other forms of deprivation of property which
are outside the anbit of the exception
697
clause are inevitably within the mschief of clause (2) of
the article. From the | anguage enployed in the di fferent
sub-cl auses of article 31 it is difficult to escape the
conclusion that the words "acquisition” and "taking
possessi on” used in article 31 (2) have the same neaning
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as the word "deprivation' in article 31(1). The |earned
Attorney-General suggested that much weight could not be
attached in construing article 31 to the provisions of
clause (5) i nasmuch as the saving clause had been
i ntroduced by the article nerely by way of abundant
cauti on. | amunable to accede to this contention as it
seens to nme that the Constitution while defining and
delimting fundanental rights would not introduce in the
articles dealing with those rights sone matter nerely by
way of abundant caution. To my mind, it was essentia

while delinmting and defining fundamental rights to fully
define the field of the right and to say what was not
included within that right. As already said, the article

read as a whole conprehensively defi nes the State's
power of em nent domain as distinguished from all its
ot her powers the exercise of which nay amount to the

taking of private property.. The argunent that these
exceptions were incorporated in article 31 by way of
abundant caution further stands negatived by the contents
of sub-clause (5) (b) (ii) of the article. Only |laws rmade
for the pronotion of public health or for prevention of
danger to |life or property have been excluded from the
m schief of clause (2) of the article, while other |aws
made in exercise of power of social control which deprive
a person of property have not been saved fromthe operation
of clause (2). Illustratively, laws made by the State
dealing with norality and which may lead to deprivation
of property are ‘outside the anbit of ‘the exception

clause. A fortiori, -~any deprivation of property under a
law rmade for pronotion of norality would fail wthin the
m schief of clause (2) of article 31. It is -thus cl ear
that only that formof |egislation which pronotes. public
health or prevention of danger to life or property is
saved from the provisions of article “31(2), while  other
laws made in exercise of the power of social control, if

they deprive a person of

8-95 S.C1./59
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property, are not saved from the operation of clause (2) of
article 31.

In support of his contention that the content of article
31(1) was larger than that of article 31(2) and that
except in cases where the formof taking private property
took the shape of acquisition of title or requisition
for State uses, in all other cases the State could deprive
a person of his property by sinmply making-a |aw,
t he | ear ned Attorney-General placed reliance on t he
foll owi ng observations of nmy brother Das in Chiranjit. La
Chowdhuri’s case(1) :--

"Article 31 (1) fornulates the fundanental right in a
negative formprohibiting the deprivation of property except
by authority of law. It inplies that a person may be
deprived of his property by authority of |aw Article
31(2) prohibits the acquisition or taking possession  of
property for a public purpose under any |aw, unless such
law provides for paynent of conpensation. It is suggested
that clauses (l)and (2) of article 31 deal with t he

same t opi c, nanel y, conpul sory acquisition or taking
possessi on of propetty, clause (2) being only an
el aboration of clause (1) There appear to nme to be two
objections to this suggestion. |If that were the correct

view, then clause (1) rmust be held to be wholly redundant
and clause (2), by itself, would have been sufficient.
In t he next pl ace, such a Vi ew woul d
excl udedepri vati on of property ot herw se t han by
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acqui sitionor taking of possession. One can conceive of
circunstances where the State may have to deprive a person
of his property wthout acquiring or taking possessi on

of the sane. For exanple, in any emergency, in order
to prevent a fire spreading, the authorities may have to
denol i sh an intervening building. Thi s
deprivation of property is different from acquisition

or t aki ng of possession of property which goes by
the name of ’'eninent domain’ in the Anerican law. The
construction suggested inplies that our Constitution has
dealt with only the law of 'em nent domain’, but has not

provi ded for deprivation of property in exerci se of
(1) [1950] S.C.R 869.
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"police power’. I am not prepared to adopt such
construction, for |- do not feel pressed to do so by the
| anguage used in article 31. On the contrary, t he
| anguage of clause (1) of article 31 is wder than t hat
of clause (2), for deprivation of property may well be
br ought about ~otherwise than by acquiring or taking
possessi on of it. | think clause (1) enunciates t he

general principle that no person shall be deprived of his
property except by -authority of law, which, put in a
positive form inplies that a person may be deprived of
his property, provided he is so deprived by authority of
I aw. No question /of conpensation arises under clause
(1). The effect of clause (2) is that only certain ki nds
of deprivation of property, namely, those brought about by
acquisition or taking possession of it, will not be
perm ssi bl e under any  law, unless such |aw provides for
paynment of conpensation. |f “the deprivation -of  property
is br ought about by nmeans other than _acquisition or
taking possession of it, no conpensation is required,
provided that such deprivation is by authority of |aw "
Simlar observations were made by my brother in the
Bi har Zami ndari case(1). Undoubtedly great weight nust be
given to the opinion expressed on this question by ny

| ear ned brother and had | not felt’ convinced t hat
hi s approach to this qguestion was illiberal and
restricted, I would have hesitated to differ from his

views. After a full consideration of the problemand after
gi ving due weight to the reasoning of my learned brother

I amunable, for reasons above stated,’” to agree with him
The obj ections envisaged by ny brother in Chiranjit La
Chowdhuri’s case (2) against the suggestion that clauses
(1) and (2) of article 31 deal wth the same topic of
conpul sory acquisition or taking of property-do not at al
oppress nme and do not seemto nme to be insurmountable or
cogent.

On t he assunption that clauses (1) and (2) of
article 31 deal with the sane topic, it is not clear to ne
why in that context article 31(1) sonehow becones
(1) [1952] S.C.R 889.

(2) [1950] S.C.R 869.
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redundant. This is the only clause in the article which
gives protection to private property from being taken Under
executive orders without | egi sl ative sanction behind
them The first requisite for the exercise of the power of
em nent domain is that it can only be exercised pur suant
to law. It was necessary while delinmting the field of
em nent donmain to state that in the article. |If the State
had been entitled by clause (1) to take away private
property nmerely by making a |l aw, then no question of paying
conpensation would arise, whether the taking assuned one
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form or another. Acquisition of property or its
requi sition, on that construction of the article, are

nerely two nodes of depriving a person of property and nust
be held to be included within the ambit of clause (1)of
article 31, and clause (2) has not been drafted in the
nature of an exception to the provisions of clause (1) of
article 31. On this construction of clause (1) of
article 31 the logical conclusion is that what has been done
by this clause’is that it has declared a fundamental right
in t he State as against an individual. Such a
construction of the article in Part 111, in my opinion, has
to be avoided, as the purpose of those articles is to
decl are the fundanmental rights possessed by the citizens
or other persons residing within the Union, rather than to
declare the rights of the State against them

Secondly, ny | earned brother was oppressed with the idea

t hat if a wde construction was not placed on t he
phraseol ogy enployed in clause (1), deprivation of property
by the 'State in cases O ~energency, for instance, in

order to prevent a fire from spreading, would also have to
be paid for. It seens that in that case pointed attention
was not drawn during argunents to the conpr ehensi ve
provisions of the saving clause of the article which seens
fully to cover cases of that kind. The ConstitUtion makers

were fully alive to cases of that charact er and
consi deri ng that all such cases, unless ‘excepted, would
fall within the  nischief of clause (2), -they purposely
excepted them fromthe anbit of the clause.
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The maj ority of the court in Chiranjit La
Chowdhuri s case(1) refrained from ~expressing any
opi nion on t he scope of article 31 (1) My brot her

Mukherj ea nade a ref erence to thi-s guestion but
declined to express any opinion on it. There is thus no
consensus of opinion on the scope of° the provisions ,of
clause (1) of article 31 in this court and no final |/ opinion
has been pronounced upon it so far.

The result of the above discussion is that, in ny
opi ni on, article 31 is a self-contained pr ovi si on
delimting the field of eminent domain and article 31
cl auses (1) and (2) deal wth the same topic of
conpul sory acqui sition of property.

The contention of the |earned Attorney-General that
on the anal ogy of the decision of this court —in
Copal ans case(2) it should be held that when a person is
deprived of private property by authority of law that
deprivation puts an end to all the freedons regarding
property guaranteed under article 19, does not require. any
detail ed exam nation in the Iight of the construction placed
by me on the language of article 31(1). It was conceded by
the |[|earned counsel that that decision would have had
no application once it was held that clauses (1) and (2)
of article 31 dealt with the sane topic of compulsory
acqui sition of property.

The next contention of the | earned counsel that the word
"acquisition" in article 31 (2) nmeans the acquisition
of title by the State and that unless the State becones
vested with the property there can be no acquisition within
t he meaning of the «clause and that t he expr essi on
"t aki ng possessi on” connoted the idea of requisition
cannot be sustained and does not, to ny mnd, affect the
deci si on of the case. As above pointed, both t hese
expressions used in clause (2) convey the same neaning that
is conveyed in clause (1) 'by the expression "deprivation".
As | read article 31, it gives conplete protection to
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private property as agai nst executive action, no
matter by what process a

(1) [1950] S.C.R 869.

(2) [1950] S.C. R 88.
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person is deprived of possession of it. In other words,
the Constitution declares that no person shall be
deprived of possession of private property wi t hout
paynent of conpensation and that too under t he
aut hority of law, provided there was a public purpose
behind that law It is immterial to the person who is

deprived of property as to what use the State nakes of hi s
property or what title it acquires init. The protection
is against loss of property to the owner and there is no
protection given to the State by the article. It has
no fundamental right as -against the individual «citizen

Article 31 states the linmtations on the power of the State
in the field of taking property and those limtations are
in the interests of the person sought to be deprived of his
property.. The questi on whet her acquisition has a |larger

concept t han is conveyed by the expr essi on "t aki ng
possession” is really of acadenmic interest in view of the
conpr ehensi ve phr aseol ogy enpl oyed by cl ause (2) of

article 3L As the matter was argued at sone length, |
propose to briefly/indicate ny opinion on that point.

For the proposition that the expression "acqui sition"
has the concept of vesting of title in the State reliance
was placed on the opinion of Latham C J. in. Mnister of
State for the Arnmy v. Dalziel(l1 ). By virtue of the
provi si ons of section 51, placitum (xxxi) of the
Constitution of Australia, the Comonwealth Par | i ament
is enpowered to make laws with respect to "the acquisition
of property on just ternms fromany state or person for any
purpose in respect of which the Parlianment has power to make

laws. ", General regulations styled as the National Security
Regul ati ons wer e made under t he nati onal Security
Act , 1939- 1943, section 5- (Regulation 54 relates to

t he taking of possession of land by the Comobnwealth
and other regulations provide for ~the ascertainnent and
paynent of conpensation for toss or damage suffered by

reason of things done in pursuance of the regul ati on. The
Supreme Court of New South Wal es’ hel'd that t aki ng
possession of land in pursuance of Reg. 54 amount ed

to acqui sition

(1) 68 CWL.R 261.
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of property within the meaning of section 51 (xxxi)of the
Consti tution, On appeal Latham C. J. nmade the follow ng
observations : -

"The Conmmonweal th cannot be held to have ~acquired
land wunless it has becone the owner of land or < of sone
i nterest in land. If the Comonwealth beconmes ‘only a
possessor but does not becone an owner of |and,  ‘then
though the Comonwealth may have rights in respect to
land, which Iland may be called property, the Comonwealth
has not in such a case acquired property ........

Accordingly, m ny opinion, the facts that the right
to possession n is the npst valuable attribute of

owner ship,that possession is prim facie evidence of
owner shi p, and t hat possessi on may devel op into
ownership,do not justify any identification of possession
with ownership, but, on the contrary, enphasi ze the

di stinction bet ween the two ideas. The fact that the
Conmonweal th is in possession of land as a result of action
under t he Regul ati ons does not show that t he
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Conmmonweal t h has becone the owner of the land or of any
estate in the |and".

The majority of the court held ot herwi se and expressed
the opinion that the taking under Regulation 54 of the
Nat i onal Security (Ceneral) Regul ati ons by t he

Conmmonweal t h for an indefinite period of the exclusive
possessi on of property constituted an acqui sition of
property wi thin the neaning of section 51 (xxxi) of

t he Constitution. Thi s is what Ri ch J. sai d,
representing the majority opinion :-

"I't would, in ny opinion, be wholly inconsistent with
the | anguage of the placitum to hold t hat, whi | st
preventing the | egi slature from authorizing the
acqui sition of ncitizen's full title except upon j ust
terns, it leaves it opento the legislature to seize
possession and enjoy the full fruits of possessi on
indefinitely, on any ternms it chooses, or upon no ternms at
all. I'n. the case now before us, the Mnister has seized

and taken away from Dal ziel everything that nade his
weekly “tenancy worth having, and has left him with the
enpty husk —of tenancy. “1n such —circunstances, he nay
wel | say :--
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" You take ny house, when you do take " the prop
That doth sustain/ny house; you take ny life,
When you do take the neans whereby | live.'"

In the present case nothing has been left wth the
conpany but the nmere husk of title.

In my judgment, ‘the true concept of the expression
"acquisition" in our Constitution as well as in the
Government of India Act is the one enunciated by Rich J.
and the majority of +the court in Dalzie' s case(l). Wth
great respect | amunable to accept the narrow view that
"acqui sition" necessarily means acquisition of title
in whole or part of the property. It has been tightly said
that a close and literal construction of constitutiona
provisions made for the security of person and /property
deprives them of half their efficacy and ends /'in a

gr adual depreci ation of the right as if ~the right
consi st ed nore in sound than in  substance. In ot her
wor ds, such provi sions cannot be construed nerely by

taking a dictionary in hand. The word "acquisition" ~has
quite a wide concept, nmeaning. the procuring of property

or the taking of it 'permanently or tenporarily. It does
not necessarily inply the acquisition of-legal title by
the State in the property taken possession of. The

| earned Attorney General conbated this view and  contended
that such a wde concept of the neaning of the word
"acquisition" was contrary to legislative practice in
India which practice was in accord with the Vi ew
enunci ated by Latham C. J. in the case above cited: - It was
said that the decided cases in India supported that con
struction of t he word. Reference was made to a

decision of Bhagwati 1. in Tan Bug Taim v. Collector
Bonbay(2). That case concerned the requisition by the State
of the prem ses of a | eading Bonbay Chinese restaurant. On

a petition presented to court under section 45 of the
Specific Relief Act, Bhagwati 1. held that having regard
to the principles applicable to British jurisprudence
which had been enacted in section 299 (1) and (2) of the
Governnent of India Act,

(1) 68 C WL.R 261.

(2) I.L.R 1946 Born. 51.
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requisition of land could not be considered as bei ng
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included either initem9 or item21 of List Il of the 7th
Schedule of the Act, that the word "acquisition" inplied
ownership in the property or rights in or over such
property, while "requisition" inplied deprivation of the
owner of the property for the time being of the use and
possessi on t her eof and meant control of the property,
and -that there was no warrant for holding that so far as
| egi slative practice in I ndi a was concer ned,
"requi sition"was included in "acquisition". The | ear ned
Judge preferred to follow the view of Latham C. J. and
ref used to follow the majority judgnent in Dalziel’'s
case(l). Having considered the matter in full, and wth
respect to the learned ‘Judge, | prefer to follow the view
of the mpjority of the court, because it seens to ne t hat
it is nore in consonance wth juridical principle t hat

possession after all is nine-tenths of ownership, and once
possessi on is taken away, practically everyt hi ng is
taken away, and that -in construing the Constitution it

is the /'substance and the practical result of the act of
the State that should be considered rather than its purely
| egal aspect. ~As already said, the correct approach in such
cases should be this: what in substance is the loss or
injury caused to the owner and not what nanner and met hod
has been adopted by the State in taking the property.

That the view expressed by Bhagwati J. did not truly
represent the intent of Parlianment in-drafting entry 9 of
Li st Il of the 7th Schedule becones clear from what
happened subsequent  to this pronouncenent. . After this
judgrment was delivered, an Act was passed by Parlianment
,amendi ng the Governnent of India Act nullifying the effect
of the judgment as regards requisition of property. The
Indian (Proclamation of Emergency) Act, 1945, (9 & 10
Geo. 6, Ch. 23) was promulgated on February 14, 1946,
the judgment of Bhagwati J. having been delivered on
August 9, 1945, section 102 of the Government of India Act
was amended and by it the Central Legislature, when a
procl amati on of emergency was in force,

(1) 68 CWL.R 261.
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was enpower ed to make laws for a province or ~a part
thereof, in respect of any matters not enunerated in any
of the lists of the 7th Schedule. Reference was also
nade to certain observations of ny brother Das in
Chiranjit Lal Chowdhuri’s case(2) 'in which the opinion
was expressed t hat the ’'word "acquisition" had
inmplicit in it the idea of vesting of property
in property in the State. For the reasons already given,
with great respect, | amunable to subscribe to that view
Ref erence was al so made to a decision of the Punjab /H gh
Court in Jupiter General Insurance Co. Vv. Rajagopal an
(2). This case concerned the provisions of sections 52 and
52(a) of the Insurance Amendment Act, 1950. I't was
cont ended there that those provisions abridged t he
f undanent al rights guaranteed by article 31(2) of -the
Constitution. In viewof the decision of this Court _in
Chiranjit Lal Chowdhuri’s case(l), the Punjab Hi gh Court
construed the word "acquisition" in the nar r ower sense
and held that as the beneficial interest in the property
remai ned in the insurer the provisions of the inpugned
section did not anmount to appropriation of the
insurer’s property and nerely anounted to exercise of
pol i ce power. It was further held that the pith and sub
stance of the inpugned |legislation was the regulation of
i nsurance conpanies and w nding up such corporations, i f

t hat was nost advantageous to the general interest of
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policy holders. It is unnecessary for the purpose of this
case to say anything about the correctness of t hat
deci si on.

In the light of these different deci si ons t he
Constitution enpl oyed nore conprehensive phraseology in
article 31 than had been enployed in the entries of the
7th Schedul e appended to the Governnent of India Act,

1935, and whi ch became the subj ect matter of
construction in the case decided by Bhagwati J. In
t he entries of the 7th Schedule appended to t he
Constitution the word used is "requisition" but the

same phraseol ogy has not been enpl oyed purposely in clause
(2)of article 31, in all

(1) [1950] S.C.R 869.

(2) A I.R 1952 Punjab 9,

707

probability to avoid any controversy on the scope of the
article by giving a limted neaning to these two words.

On the finding that the conpany’s property was in
ef f ect taken possession of -under the provisions of the
O di nance by t he State and that t he conpany was
deprived of it, there i s no escape fromthe conclusion that
the impugned Odinance and the statute following it are
void as both of them encroach on the fundanmental right of
the conpany under ‘article 31(2) of the Constitution

It was then argued that even so the plaintiff in the
Sui t was not entitled to the relief claimed by himas it
was the conpany al one that could conplain about t he
abridgenent of its fundanental rights by the 'Odinance in
guesti on. It was also contended that the plaintiff’s
fundanental right to property had not been infringed in any
manner as his property in the sharehad not been taken
possession of by the State. Finally it was said ‘that on
bot h these questions the nmajority decision of this ' court

in Chirandit Lal Chowdhuri’s case(1l) was conclusive, I am
unabl e to sustain any one of t hese cont enti ons.
Undoubt edl y the majority deci si on in Chiranjit La
Chowdhuri’s case (1) has binding force till it is

reconsi dered or overruled by this court. But this decision
in ny opi nion, has no apposite application to the
facts and circunmstances of this case and is clearly
di stingui shable. My reasons for saying so are these :--

1. The deci si on in Chiranjit Lal Chowdhuri’s case(l)
was given on a petition presented to this court in exercise
of its jurisdiction under article 32 of the Constitution.

I nter alia, Chowdhuri’s gri evance was t hat hi s
fundanmental right under article 31(2)of the Constitution had
been infringed by the inpugned |aw, inasmuch as the
State had taken possession of the conpany’s property
and that all the rights and privileges annexed to his
share had thereby been lost. The ngjority of the court
took the view that the petitioner was still in possessi on

of his share and that he had power to dispose of t hat
share, that he could

(1) [1950] S.C.R 869.

92
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receive a dividend on that share, and that though he had
| ost sone of the privileges annexed to his share, it could
not be said that the State had taken possession of his
share or was exercising the privileges which he enjoyed as

a sharehol der. The situation however of the present
plaintiff and of all the preference sharehol ders whom he
represents is quite different. Chiranjit Lal was an

ordinary shareholder of a fully pai d up share. The
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plaintiff and the other preference sharehol ders are in a
different situation fromChiranjit Lal. Al of them hold
partly paid up preference shares on which their liability
amounts to a sum of Rs. 16 |lakhs, the plaintiff al one
bei ng under a liability of Rs. 1,62,000. In case this
l[iability is not net when it is sought to be enforced, the

shares are liable to forfeiture. The plaintiff and the
ot her preference sharehol ders therefore are in inmnent
danger of losing the shares thensel ves or | osi ng
val uabl e property in the nature of noney which they wll
have to pay out in order to meet the call. For al

practi cal purposes the plaintiff is in danger of [|osing

val uabl e property which the State is threatening to take
possession of. Not only will these shareholders |ose their
shares and be deprived of them but they wll also be
forced to pay large sums of noney and all this will be in
exercise of the power s conferred on the directors
appoi nted by the State by the Odinance in question

There can thus be no conparison between the rights and
liabilities of Chiranjit Lal with the rights and
liabilities of t he present” plaintiff and the other
pref erence sharehol ders.

2. The rights and privil eges of pref erence
sharehol ders even in winding up and in earning dividends are
sonmewhat different fromthe rights and privileges of the
ordi nary fully paid up sharehol ders. The court in
Chiranjit Lal Chowdhuri’s case(l) did not -at all advert
to the case of preference shareholders and the effect t he
Ordinance had on their rights. “1tis wevident that it was
the refusal of the directors to obey the mandate of the
Control |l er appointed by the Central Governnent to nmake

acall on the preference

(1) [1950] S.C.R 869.
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shar ehol ders that to a certainextent resulted in t he
making of the Odinance. On the 5th Cctober, 1949, the
Government  appoi nt ed a Controller to supervi se the

affairs of this ,conpany. On the 9th Novenber, 1949, the
Controller asked the directors of the conpany to nake a
cal | on the preference shareholders. Soon after t he
directors passed a resolution refusing to conply wi-th
the command. On the 9th January, 1950, the O dinance
was promul gated, i.e., soon after the refusal, and on the
sanme day powers were delegated by the Central Governnent to
t he Bonbay Covernment under the O dinance. Next day on
the 10th January, 1950, the Bonbay Governnent appoi nt ed
its nom nees as directors of the company. On the 7th
February, 1950, these directors passed a resolution to

call up the uncalled capital and actually on the /22nd
February, 1950, call was nade and the plaintiff was called
Upon to pay a sumof Rs. 1,62,000. |In these circunstances,

it cannot be held to be an unreasonable inference that one
of the purposes of the Ordinance was to raise further
finance for the business of the conpany so that it may start
working. In any case, that was clearly the effect of the
Ordinance on the property of the preference sharehol ders.
In these circunstances, it cannot be said that on the
rule of stare decisis the plaintiff is out of court in view
of that decision.

3. In the case of Chiranjit Lal Chowdhuri (1) the court was
i nfl uenced consi derabl y by. the fact that a solitary
shar ehol der was trying to enforce t he conpany’s
fundanental right in the exercise of its jurisdiction under
article 32 and that he could not do so wunless his own
fundanental right under article 31 (2) had been infringed.
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It was said that the conplai nant coul d not succeed because
sonebody el se was hurt and that it was an elenentary
principle of lawthat in order to justify the gr ant of
extraordinary relief the conplainant’s need of it and the
absence of an adequate renedy at law  rmnust clearly
appear. Das J. also pointed out that article 32 can only
be i nvoked for the purpose of enforcenment of the fundanenta
right and that that article does not permit an application

nerely
(1) [1950] S.C.R 869.
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for the purpose of agitating the conpetence of the
appropriate | egi sl ature in passi ng any particul ar
enactment unless the enactnent also infringes any of the
f undanent al rights. The learned Judge concl uded by
sayi ng- -

"In exceptional cases where the conpany’s property
is injured by  outsiders, a sharehol der may under the
English law, - after naking all endeavours to i nduce the
persons. in'charge of the affairs of the conpany to take
steps, file a suit on “behalf of hinmself and ot her

shar ehol ders for redressing the wong done to the conpany,
but that principle does not apply here for thisis not a
suit, nor has it been shown that any attenpt was nade by
the petitioner to/induce the old directors to take steps
nor do these proceedi ngs purport to have ‘been taken by
t he petitioner on behalf of hinmself and the ot her
sharehol ders of the conpany."” Here it 1is quite clear that
the present contention has been raised in a suit and not
in an application for a wit ~under article 32. That
itself di stingui shes Chiranjit Lal Chowdhuri’'s case(1l)
from the present. It is further clear _that all the
necessary steps vi sual i sed by my | earned brother have
been taken by the preference shareholders. A requisition
for calling a neeting of the shareholders of, the conpany
was nmade on 3rd August, 1950, a neeting was actually ' held
on 28th Septenber, 1950, and on subsequent days’/ and on
5t h Novenber, 1950, resolutions were passed that the cal
shoul d not be nade. The resol utions were, however, vet oed
by the Governnent. Al the preference sharehol ders are
represented in this suit including sone of the -directors,
the conpany has been inpl eaded as a defendant and the
old directors of the conpany have nmade an application that
they should be all owed tO support the appeal. On these facts
the present case is clearly distinguishable from that of
Chiranjit Lal Chowdhuri(2).

4. In any case, even if it is held that in view of the
bi nding character of this court’s decision in Chiranjit
Lal Chowdhuri’s <case(1l) the point is concluded, that the
State has not taken possession of t he sharehol ders
property, | am of the opinion that the plaintiff

(1) [1950] S.C.R 869.
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and the other preference shareholders are entitled in
this suit to attack the validity of the Ordinance on the
basis of the infringenment of the fundanental right of the
conpany. The plaintiff has every right to challenge the
authority of the directors to nake the call and to question
their 1locus standi before they can fix a liability on him
The directors seek to derive authority fromthe Ordinance.
If, however, the Ordinance is void as against the conpany
obviously they are not to be regarded as the directors of
the conmpany and would thus have no authority to nmke the
call. It would indeed 'be a strange thing to hold that the
plaintiff in a suit cannot question the authority and the
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credentials of the person who is seeking to enforce a denand
against him Unless the person making the demand makes out
his authority or his credentials to do so, he is not
entitled to enforce the demand. 1In all cases where a
pecuniary or other simlar liability is sought to be
enforced by a person, it is always open to the person
challenging the liability to raise the question of the |ocus
standi and authority of the person nmaeking the denmand. 'If
that person clains in the status of an agent of some other
person, unless his appointnent is validly made, he would

have no authority. In this case the sharehol ders under the
articles of association were under a contractual liability
to neet calls nmde by the directors of the conpany
appoi nted by’ them They never agreed to neet a call rmade
by persons appointed by an external authority and in
these circunstances they are entitled to question the
aut hority of the person aeking the cal l. The

directors  appointed by the Governnment can only invoke in
aid the authority given to themby the O dinance and if the
Ordi nance i's void as against the conpany,, they cannot be
held to be directors of the conmpany and woul d t herefore have
no authority to make the call. In ny judgment, therefore,
it is plain that the plaintiff is entitled to succeed on
the basis of the infringenment of the conpany’s fundanmenta
right wunder article 31 (2), because 'that is the only

aut hority under whi ch t he directors have been
br ought into existence and are _exercising powers by
virtue of the provisions of the Odinance. If they are
712

not the validly appointed agents of the conmpany qua the
conpany, they cannot — function as directors qua the
shar ehol ders.
5. The Ilearned Attorney-General drew our ~attention to a
nunber of cases for the proposition that unless there was a
direct i nfringement of the fundamental right of the
sharehol ders it was not open to themto take advantage of
the breach of a fundanmental right of the conpany. /In these
wide ternms | amunable to accede’ to this proposition: In
ny opinion, the correct rule on this point has been stated
in WIIloughby, at page 20, on the authority ~of the
decision in chusetts v. Mellon(1l), andis in these terns:

"W have no power per se to review and —annul acts of
Congress on the ground that they are unconstitutional. That
guestion may be considered only when the justification for
some direct injury suffered or threatened, presenting a

justiciable issue is made to rest upon such an act. Then
t he power exercised is that of ascertaining and declaring
the law applicable to the controversy. It (ambunts to

little nor e than the negative power to disregard an
"unconstitutional enactnment, which otherw se, would stand in
the way of the enforcenment of a legal right. The party who
i nvokes the power nust be able to show, not only that the
statute is invalid, but that he has sustained or is
i medi ately in danger of sustaining sone direct injury  as
the result of its enforcement, and not nerely that he
suffers in sone indefinite way in conmon with people

general | y. | a case for preventive relief be
prevented, the court enjoins, in effect, not the execution
of the statute, but the acts of the official, the statute

not wi t hst andi ng" .

The rul e stated above has apposite application to this
case. The plaintiff and the other preference sharehol ders
are in immnent danger of sustaining direct injury as a
result of the "enforcenent of this Odinance, the direct
injury being the ambunt of the call that they are called




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 43

upon to pay and the consequent forfeiture of their
shares. Not only would, they |ose
(1) 262 U.S. 447.
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their shares, if they do not neet the demand, but they would
also have to pay the anmount of the call. M/ brother Das
el aborately dealt with this question in Chiranjit Lal’s
case(l), and nmde reference to all the cases that were

cited by the Attorney-Ceneral on this subject, viz., MCabe
v. Atchison(2); Jeffrey Manufacturing Co. v. Blagg(3);
Hendrick v. Maryland(4); -Newark Natural Gas & Fuel Co. v.
The Cty of Newark (5); and in which the rule laid down
was that in order to justify the granting of extraordinary
relief the conplainant’s need of it and the absence of an
adequate renedy at |law nust clearly appear and that the
conpl ai nant cannot succeed because sone one else was hurt.
He also made reference to the cases of Truax v. Raich (6),
and Buchanan v. Warley (7). There the court allowed the plea
to be raised because in both. these cases the person raising
it was ‘directly affected. In the first of the two |ast
nentioned  cases an Arizona Act of 1914 requiring enployers
enploying nore than five workers to enploy not |less than
ei ghty per cent. native born citizens was chall enged by an
alien who had been enpl oyed as a cook in a restaurant. That
statute nmde a violation of the Act by an enpl oyer
puni shabl e. The fact that the enploynent was at wll or
that the enployer and not the enployee was subject to
prosecution did not 'prevent the enployee fromraising the
guestion of constitutionality  because the statute, if
enforced, would conpel the enployer to~ discharge the
enpl oyee and, therefore, the enployee was directly affected
by the statute. In the second case a city Odinance
prevented the occupation of a plot by a coloured person in a
bl ock where a majority of the residences were occupied by
white persons. A white man sold his property in such a
block to a Negro under a contract which provided that the
purchaser should not be required to accept a deed unless he
woul d have a right, under the laws of the city, to occupy.

the sane as 'a residence. The vendor sued for

(1) [1950] S.C.R 869. (5) 242 U'S. 403.
(2) 235 U.S. 151. (6) 939 U.S. 33.
(3) 235 U.S. 571. (7) 245 U.S. 60.

(4) 235 U.S. 610.
9--95 S.C.1./59
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specific performance and contended that the O dinance was
unconstitutional . Al t hough t he al | eged deni al of
constitutional rights i nvol ved only the rights of

col oured persons and the vendor was a white person, yet it
was held that the vendor was directly affected, because the
courts below, in view of the Odinance, declined to
enforce his contract and thereby directly affected his
right to sell his property. Reference was also made
to the case of Darnell v. The State of Indiana (1). That
is the only case in which a sharehol der was not heard
to conplaining Iris own nanme when the O dinance infringed
the fundamental right of the conmpany, his own rights had not
been infringed. In view of this decision nmy brother Das took
the view that Chiranjit Lal who was merely a sharehol der and
did not suffer any direct injury by the result of the |I|aw
was not entitled to conplain. That may very well have been
the correct viewin the case of a fully paid up sharehol der
who had no further liability or who was not likely to suffer
in any manner by the enforcement of the Ordinance but the
situation of a partly paid up preference shareholder as in
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this case is quite different and distinguishable and in ny
judgrment the apposite rule to apply to the present case is
the one laid down in the cases of Truax v. Raich (2) and
Buchanan v. Warlcy(3 ). The result is that the plaintiff is
entitled to chal | enge the constitutionality of t he
Ordinance on the basis that it abridges the conmpany’s
fundanmental right under article 31 (2). The plaintiff s
thus entitled to succeed in this suit which should have been
decreed in the terms in which it was |aid.

I am further of the opinion that the question of the
locus standi of the plaintiff to raise the pica that the
Ordi nance being void against the conpany the directors had

no authority to make the call, is really of academc
interest in this case because here the conpany has been
i npl eaded as a def endant. Its old directors have nade an

application to this court _supporting the case of the
plaintiff on the ground that the Ordinance

(1) 226 U.S. 388.

(2) 239 U/S. 33.

(3) 245 u.s. 60.
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is void as it infringes the conpany’s fundamental right
under article 31 (2). The |earned Attorney-General when

asked about this application said that it not having
been nade in the High Court and having only been nade at the
| ast stage of the case should not be entertained. In ny
Vi ew, when the question in issue is one concer ni ng
constitutional rights, the matter cannot be viewed purely
from a technical angle and if in the interests of doing
substantial justice it is necessary to grant pernission to
the old directors to have their say, technica
considerations should not stand in the way of doing so.
If the Ordinance qua the conpany is void, 1 do not see why
the old directors should be debarred fromsaying so and
if it is wvoid qua the conpany, it can certainly not
be sustai ned qua the sharehol ders.” Some of the directors
who are preference shareholders( are also represented in

the suit as well. In Chiranjit Lals case(l) the  question
of his | ocus standi was |left open by the Chief Justice.
This is what the | earned Chief Justice said :--

"The first guestion is whet her one i ndi vi dua

sharehol der can, under the circunstances of the case and
particularly when one of the respondents is the _conpany
whi ch opposes the petition, <challenge the validity of

t he Act on the ground that it is a pi ece of
discrimnatory legislation .......... do not think . it
is necessary to pronounce a definite opinion onthe first
poi nt."

In that case Patanjali Sastri J., as he then was, ~ :also

did not pronounce any definite opinion on the ~question
so far as the shareholder’s right to question the" invasion
of the right to property of the conpany under article
31 was concerned. This is what the |earned Judge said
"What ever validity the ar gunent nay have in

relation to the petitioner’'s claim based on the al | eged
invasion of his right of property under article 31, were
can be little doubt that, so far as his claim based on
t he contravention of article 14 is concer ned, t he
petitioner is entitled to relief in his ow right."
(1) [1950] S.C.R 869.
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The | earned Judge did not offer any opinion on the other
guestions. Mikherjea J. decided the question on grounds
somewhat different fromthat taken by Fazl Ai 1. This what
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the | earned Judge said :--
"A discussion of the fundamental rights of the conpany

as such would be outside the purview of our enquiry. It is
settled law that in order to redress a wong done to the
conpany, the action should prima facie be brought by
the conpany itself. It cannot be said that this course is
not possible in the circunstances of the present case.
As the law is alleged to be wunconstitutional, it is

open to the old directors of the conpany who have been
ousted fromtheir position by reason of the enactnent to
maintain that they are directors still in the eye of |aw,
and on that footing the majority of shar ehol der s can
also assert the rights  of the conpany as such. None of
t hem however, have come forward to institute any
proceedi ng on behalf of the conpany. Neither in form
nor in substance does the  present application purport

to be one made by the conpany itself. Indeed, the
conpany is one of the respondents, and opposes the
petition."

Even on the basis of this reasoning the situation of
the present plaintiff, as already explained, is quite
di fferent and so is that of the conmpany. In t hese
circunmstances it cannot be said that the deci si on
given in Chiranjit Lal’s case(l) is binding on this point,
as even the judgnments of the Judges form ng the

majority did not speak with the sane voice.
For the reasons given above | would allow this appeal
set aside the judgnent’ of the High Court and decree the

plaintiff’s suit with costs. 1t~ is not necessary to
give any decision on issue 2 in view of the decision reached
above, viz., whether the law is void because it

i nfringes the fundanmental rights wunder articles 14 and
19.

DAS J.-1 agree that this appeal” should be allowed but
| prefer tOrest ny decision™ on'the grounds and reasonings

set forth in detail in ny judgnent in
(1) [1950] S.C.R 869.
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Appeal No. 107 of 1952 [The State of West <~ Bengal wv.
Subodh Gopal Bose(1)].

This is an appeal by the plaintiff in a suit filed .in
the Bonbay High Court on behalf of hinmself and other
preference shareholders of the respondent conpany praying
for a declaration that the power given to the def endant s
respondent s 2 to 8 who had been appointed directors
under t he Shol apur Spi nni ng and  Weaving Conpany
(Emergency Provisions) Odinance Il of 1950 (hereinafter
referred to as the said Odinance) to nake a call and the
resol uti on passed by the defendants’ respondents 2 to 6 on
the 7th February, 1950, for making a call of Rs. 50 per
each preference share are illegal, wultra vires, voi d
and inoperative in |aw The plaintiff-appellant 'is the
regi stered hol der of 3,244 preference shares of t he
respondent conpany of the face value of Rs. 100 per share
out of which only Rs. 50 had been paid up and consequently

i f the call has been duly nade, he wll have to pay
Rs. 1,62,200 in respect of his holding. The plaintiff
appel lant. resists t he paynment of the <call on the
ground, inter alia, that the said Odinance is illegal,

ultra vires and invalid wunder the provisions of the
Government of India Act, 1935, and/or the Constitution
of India. No oral evidence was adduced on either si de.
The matters in issue were argued with questions of | aw
governed by the Constitution. The contention was t hat
t he Ordi nance was inconsistent with or in der ogati on
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of t he f undanent al rights guar ant eed by the
Consti tution. The suit was disnssed by t he tria
court and that dism ssal was affirmed by the appea
court. The plaintiff has now come up on appeal before us
after having obtained a certificate under article 132
(1)of the Constitution” fromthe Hi gh Court.

The material facts leading up to the institution of the
suit and the terns of the inpugned Ordi nance have been set
out in detail in the judgnents delivered by this court
in the case of Chiranjitlal Chowdhuri v. The Union. of
I ndi a(2) where this very Odinance and the Act whi ch
replaced it were chal |l enged
(1) [1954] S.C.R 587.

(2) [1950] S.G R 863.
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as unconstituti onal and also in the judgnent j ust
delivered and it is not necessary for ne to recapitulate the
sarme. The determ nation of the nmatters in i ssue
depends on the correct interpretation of article 19

(1) (f)read with article 19 (5), article 31 and article
14 of the Constitution.

view about the correlation between article 19
(1) (f) read with article 19 (5) and article 31 and the true
nmeani ng and the ‘respective scope and effect of clauses
(1)and (2) of article 31 have been set forth in det ai
in my judgrment in/ Chiranjitlal’'s case (1) and have been
nore fully explained in ny judgnent in Appeal No. 107
of 1952 [The State of West Bengal v. Subodh Gopal Bose and
others(2)] and no reiteration of themis called for. In the
light of the conclusions reached and the reasons in
support thereof given by ne in those judgnents I proceed
to exam ne the contentions advanced by t he appellant.

The appellant seeks to questionthe validity of the
O dinance on the ground that it infringes the fundamental
rights of (a) the company, (b) the shareholders, (c) the
managi ng agent% (d) the directors el ect ed by the
sharehol ders and (e) persons  having contracts with the
conpany. The first thing to consider is whether he
can raise the question of constitutionality of the
O di nance rounded on the breach of the fundanmental  rights
of anybody ot her than hinsel f.

The above matter was agitated in Chiranjitlal’s
case (1). There Chiranjitlal Chowdhuri, who was the
hol der of one fully paid up ordinary share, applied to this
, court under article 32 challenging the  validity of
this very Ordinance which is now questioned before’ us
and the Act which eventually replaced it. One of the
gr ounds of attack was that the Odinance had infringed
the fundanmental rights of the conpany under article 19
(1) (f) and article 31 in that it dismssed the ~managing
agents and the directors and authorised the State to
appoi nt new directors and authorised the directors so
appoi nted under the Ordinance to take possession of the
conpany’s assets wthout paynent of any conpensation.  On
the point
(1) [1950] S.C.R 869.

(2) [1954] S.C.R 587.
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now under consi derati on Mukherjea  J. expressed
hi nsel f thus, at page 898:

"An i ncor por at ed conpany, therefore, can cone up
to this court for enforcenent of its fundanental rights and
SO may be individual sharehol ders to enforce their
own; but it would not be open to an individual sharehol der
to conpl ain of an Act which affects the fundanenta
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rights of the conmpany except to the extent that it
constitutes an infraction of his owmn rights as wel | .
Thi s foll ows logically from the rule of law that a
corporation has a distinct legal personality of its own
with rights and capacities; duties and obl i gations
separate from those of its individual nenbers. As the
rights are different and inhere indifferent 1legal entities,
it is not conpetent to one person to seek to enforce the
rights of anot her except where the law permits him to do
so. A well known illustration of such exception is
furnished by the procedure that is sanctioned in an
application for a wit of habeas corpus.”
And again at page 899 :--

"The rights t hat could be enf orced under
article 32 must ordinarily be the rights of the
petitioner hinmself who conplains of infraction of such
rights and approaches ~the court for relief. This bei ng
the position, proper subject of our investigation would be
what rights, ~if any, of the petitioner as a sharehol der
of t he conpany have been violated by the inpugned
| egi sl ation. A discussion of the fundanental rights of the
conpany as such would be outside the purview of our
enquiry."

At pages 904-909 the |earned Judge discussed the
guestion whet her / the i nmpugned law 'had infringed any
fundanental right of the sharehol ders under article 31 (2)
or article 19(1) (f) and answered it in the negative. Kania
C.J. agreed with the line of reasoning and the conclusion
reached by Mukherjea J. on this point. Fazl  Ali J. at
page 876 referred to a passage in the judgment of Hughes J.
in MCabe v. Atchison(l)and expressly held that no one
except those whose rights
720

wer e directly af fect ed by a law could raise the
guestion of t he constitutionality of the law, His
Lordshi p said:

"The conpany and the sharehol ders are in | aw
separate entities, and if the allegation is nade  that any
property bel ongi ng to the company has been  taken
possessi on of wi thout compensation or the right ~enjoyed
by the conmpany under article 19 (1) (f) -has been
infringed, it would be for the conpany to cone forward to
assert or vindicate its own rights and not for any
i ndi vi dual sharehol der to do so."

As to t he guestion whet her t he petitioner had
succeeded in showi ng that there had been an infringenent
of his own rights as a shareholder under articles 31
and 19 (1) (f) his Lordship agreed with and adopted the
conclusions arrived at by Mikherjea J. without committing
hinself to the acceptance of all the reasonings of Mikherjea
J. My Lord the present Chief Justice rested his deci si on
on article 14 and came to the conclusion that the
petitioner as a sharehol der had been di scri mnat ed
agai nst . Havi ng thus decided the question arising under
article 14, he did not think it necessary to express -any
opi nion on the questions raised under articles 19 and
31. . At pages 927-930 | dealt wth the question whether
the shareholder could inpugn the constitutionality of the
law on the ground that the fundamental right of t he
conpany had been infringed. After referring to severa
decisions of the Suprene Court of Anerica | cane to the
foll owi ng concl usi on at page 930:

“I'n my opinion, although a shareholder may, in a sense,
be interested to see that the conmpany of which he is
a shareholder is not deprived of its property he cannot,
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as held in Darnell v. Indiana(l) be heard to conplain in
his own nanme and on his own behal f, of the infringenent of
the fundanmental right to property of the conmpany, for, in
law, his own right to property has not been infringed as
he is not the owner of the conmpany’s properties."”

In the premses, | think it is quite clear that the
majority of the nmenbers of the Bench which heard
(1) 226 U.S. 388.
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Chiranjitlal’s case(l) held that the petitioner was not
entitled to guestion the constitutionality of t he

Ordinance and the Act on the ground that the fundanenta
rights of the conmpany under articles 19 (1) (f) and 31 had
been infringed. He had, therefore, to rely on the plea of
i nfringenent of his _own fundanental rights. The mgjority
of the court held that there had been no infringenent of
hi s rights as a sharehol der- under article 19(1)(f) or
article 31 and that the petitioner consequently had to fai
back on ‘article 14 in order to support his plea of the
unconstitutionality of the Odinance and the Act. Even
here the majority of the Bench took the view that the
petitioner had not discharged the onus that was on him of
showing that in fact there had been any di scrimnation
agai nst hi m and ot her sharehol ders of the conpany.

Learned Attorney-Ceneral submts that in so far as the

chal | enge tothe wvalidity of the lawis, inthe present
case, rounded on theinfringenent of “the conpany’ s
f undanent al ri ghts,it is concludedby the  decision in

Chiranjitlal’s case(l) for the reasons adopted by the
majority in that case apply equally to the case now
before us and the same -conclusion must be dr awn,

nanely, that the present appellant, who is also. a
sharehol der, cannot be permitted to i nmpugn t he sai d
O di nance on the ground that it i nfringes t he
f undanent al rights of the ~conmpany, or the managing
agents or the directors or other persons having contracts
with the conpany. It is, on the other hand, contended on
behal f of the appellant that = the present case is

di stingui shabl e from Chiranjitlal’s case(l) in that the
guestion here arises in a regular suit and- not on an
application under article 32 for the enforcenent of
fundanmental rights. | do not think that this, by itself,
is a substantial ground of distinction at all. | ~cannot
see how the nere formof the proceeding can affect the
qguestion. The true principle being that only a person who is
directly affected by a |aw can challenge the validity of
that law and that a person whose own right or
i nterest has not been violated or threatened cannot
i mpugn the |l aw on the ground that sonmebody else's right has
been infringed,

(1) [1950] S.C.R 869.
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the sane principle nust prevail irrespective of the form of
the proceedi ng in which the question of constitutionality
is raised.

Learned counsel for the appellant, however, urges that
although on a parity of reasoning there has been no
i nfringenent of the fundanental right of the preference
sharehol ders under article 19(1) (f) or article 31 (2), the
i mpugned law, if it stands, certainly subj ects the
preference shareholders to the risk of being called upon
to pay the amount of capital remmining unpaid on their
respective shareholding. |Indeed, the directors appointed
under the said Ordinance have nmde a call for the paynent
of Rs. 50 on each preference share and t he plaintiff
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appel | ant al one will have to pay Rs. 1,62,200 on his
shares. There was no such liability on the petitioner in
Chiranjitlal’s case(1l) for the was the holder of only one
fully paid up ordinary share. The i mpugned O di nance,
therefore, directly affects the preference shar ehol der s
by imposing on themthis liability, or the risk of it,
and gives thema sufficient interest to chal | enge the
validity of the Ordinance. It is quite true, as
submitted by the |earned Attorney-Ceneral, that the fact
of the property of the conpany or the managing agents,
or the directors or the other persons having contracts
with the conpany havi ng been taken possession of by
the State through the ‘directors appointed by the State
under the Ordinance has' no relation to or bearing on the

i mposi tion on the preference sharehol ders of t he
liability to pay the call, for the directors were not
obl i ged to nmake t he cal |- because they had t aken
possession of the property of the conpany or the other
per sons andthat this inposition of Iliabilityor risk
cannot , therefore, be said to be the direct or even

indirect —result of the State having through the directors
appoi nted under the Odinance taken possession of the
property of the conpany or~ the other persons. It is then
ur ged by him that, that being so, the pref erence
shar ehol ders cannot be al | owed to conplain of the
infringnment of the rights of the conpany or of the ot her
per sons whi ch does not concern or affect them Thi s
argurncnt, however, overl ooks the purpose

(1) [1950] S.C.R 869.
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and scope of the suit filed by the appellant for hinself and
al | ot her preference sharehol ders. The appel | ant is

di sputing his liability to pay the call nade by the
directors appointed under the Ordinance. He is, therefore,
entitled to show that the directors who have nade the cal

are not conpetent to do so. It is opento him to allege
and prove, if he can, that (the gentlenen who have
pur ported to nmmke the call are not conpetent to do so

because they are not the directors of the conpany. Take the
case of a conpany which is not governed by this Odi nance.

If a call is nmade on the sharehol ders  of such 'a conpany,
it is certainly open to a shareholder to resist the paynent
of the call by proving, if he <can, that the persons

who have purported to make the call are not the directors of
the conpany. Thi s he may do by showi ng that t hose
persons have not the requisite qualifications or ~have not
been duly elected. Likewise, on a parity of ~reasoning,
the appellant as a preference shareholder in the respondent

conpany is entitled to show, if he can,. that/ the
persons who have nmade the call are really not’ the
directors of the conpany. Certainly he can show that
the Ordinance under which t hese persons have been
appoi nt ed was beyond t he | egi sl ative competency of
the authority which made it or that the O dinance had
not been duly promul gated. |If he can, with a view to
destroy the |ocus standi of the persons who have nmade the
call, raise the question of the invalidity of the
O dinance on the grounds | have just nmentioned, | can see

no valid reason why for the self sane purpose, he should
not be permtted to challenge the wvalidity of the
Ordi nance on the ground of its wunconstitutionality for
the breach of the fundanental rights of the conpany or of
ot her persons. He may not be interested in or concerned
with the facts which constitute the wunconstitutionality,
e.g., the taking of possession of the property of the
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conpany or of the other persons but he is certainly
i nterested in getting out of the law so as to destroy the
very foundation of the status of the persons who have nade
the <call and thereby repel the attack on him and avoid

his own liability. In Chiranjitlal’s case(1) t he
(1) [1950] S.C.R 869
724

petitioner was held to have suffered no loss of his own
fundanental right as a shareholder and, therefore, by
raising the qguestion of unconstitutionality of t he
Ordinance on the ground of the breach of the fundanenta

rights of the company, or of the other persons he was really
fighting the battle of the conpany and the other persons
and not of his owmn. Here the position is different. Her e
the law has made the inposition of a Iliability on hi m
and other preference shareholders possible and he is
seeki ng to resist thatliability and as in the prenises
he is directly affected by the statute he has sufficient

i nterest to challenge its validity. |If as between the
conpany. ‘'or- the other persons and these persons who,

purporting to act as directors,” have nade the call t he
law is unconstituti onal for breach of the forner’s
f undanent al rights then it follows that these persons are
not, in the eve of the law, the directors of

the company at all and if they are not in | aw
t he directors of t he conpany, surely t hey

cannot arrogate to thensel ves t he right to exerci se
any of the powers' of the directors of the conpany and

to meke any call. If the said Odinance stands, t he
directors appointed thereunder will have authority to nmnmke
the call which t hey - have done and the appel l ant’s
liability to pay it will stand good. Ther ef ore, t he
appel | ant as a preference sharehol der is directly
affected by the statute and this circunstance, in ny

opi ni on, distinguishes this case fromChiranjitlal’'s case(l
) and it nmust be held that, in the circunstances of this
case, the appellant, who is a preference sharehol der and as
such liable to pay the call, is entitled to chall enge the
Ordinance which dismissed the directors elected by the
sharehol ders, authorised the appointnment of directors by
the State and made it possible for the directors so
appointed to make the call and thereby inpose a liability on
all preference sharehol ders including the appellant.

On the hypothesis that, with a viewto resist his own

liability to pay the call, it is open to the appellant to
i mpugn the O dinance and the Act which has replaced it and
for that purpose to call in aid the infringenent of the

fundanental right wunder article 31 (2) of the

(1) [1950] S.C.R 869
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conpany or of the other persons nmentioned above, it has yet
to be shown that there has in fact been such infringenment.
Two guesti ons will have to be considered and decided,
nanely, (1) whether the inpugned |law has authorised the
t aki ng of possession or acquisition of any property —and
(2) whet her what has been taken possession of or acquired
is "property" wthin the neaning of article 31(2). Taking

the second question first, there cannot be any doubt
t hat t he mlls, machineries, stocks etc., of t he
respondent conpany are "property" wthin the neaning
of articles 19 and 31. A contract or agreenment which
a person nmay have with the conpany and which nmay be
cancel | ed by the directors in exercise of power s
under the Ordinance will undoubtedly be "property" wthin

the meaning of the two articles. There may be sone argunent
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as to whether the office of managing agents or of the
directors, though each of such offices carries substantia

remuneration, can be said to be “property" whi ch, by
itself, can be acquired or taken possession of or
di sposed of. | need not dilate on this further, for the
machi nery etc., of the conpany and the benefits of

agreenents of persons having contracts with the conpany
are certainly "property" within those articles and if
those have been taken possession of or acquired that will
be quite sufficient for the plaintiff appellant to sustain

his challenge to the constitutionality of the i mpugned
law, whether or no the office of the managing agents or
of the directors is "property" or has been t aken

possessi on of or acquired.

The next question is whether the inpugned |aw has
aut hori sed the taking of possession or acquisition of the
property of the shareholders, or of the conpany. It may be
ment i oned at the outset that the inmpugned |aw has not
aut hori sed any acquisition of any property in the sense
of divesting the shareholders or the conpany of any
property —and ~vesting that property in the State or its

nonmi nee. |In other words, there has been no transfer of
title, voluntarily or by operation of law It is,
t her ef or e, necessary to enquire and as certain whether
the Ordinance or the Act which replaced it

726

has authorised the taking of possession of any property of
t he sharehol ders or of the conpany.

As regards the property of the sharehol ders the position
is the same as in Chiranjitlal’s case(1l). The shares
still belong to them - They can hold them or ~dispose. of
them |If any dividend is declared they will get them | f
there is any wnding up and if _after ~ paynent of al
liabilities there remmins any surplus then they wll
participate in that surplus.~ It is true that from a
practi cal poi nt of view it-may be difficult for the
sharehol ders, if they desire to(sell the shares, /to find
a purchaser who will be willing to buy shares in a conpany
which is governed by an Odinance of this kind but,
nevert hel ess, it cannot be said that the State has taken
possessi on of the shares in the sense in which that
expression wused in article 31(2) has been —explained by
me in Subodh CGopal Bose's case(2). It is said, as
was done in Chiranjitlal’s case(l ), t hat certain
val uabl e rights of the sharehol ders, e.g., the right of
voting, the right to elect directors and the right to apply
for the winding up of the conpany have been taken away. In
the first place, it is doubtful if any of these right can
be called "property" wthin the neaning of article  31(2)
for, by itself and apart fromthe shares, none of them can
be acquired or disposed In the next place, the State has
not taken possession of these rights as expl ai ned by
Mukherjea J. in Chiranjitlal’s case (1 ) at pages 904-906
and by me at pages 923-924. Therefore, there has been
no infringenent of the shar ehol ders ri ght to
property under article 31(2). What has happened is
that these rights which are only incidents of the ownership
of the shares have been suspended or kept in abeyance and
i f this my be regarded as ampunting to i mposi ng
restrictions on the exercise of the rights of ownership of
the shares it may possibly be justified as an exercise in
any energency of the State’'s police power under clause (5)
of article 19 by i mposi ng by | aw reasonabl e
restrictions in the interests of the general public so as to
secure the supply of an essential commodity and to prevent
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unenpol ynment .
(1 [1950] S.C.R 869. (2) [1954] S.C.R 587
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As regards the property of the company also there has
been no transfer of title to any such property, voluntary or
i nvoluntary, fromthe conpany to the State or its nom nee
and, therefore, no question arises of any property of the
conpany havi ng been "acquired". The question renains
whet her any property of the conpany has been "t aken
possession of" by the State within the neaning of article
31 (2) as explained by me in Subodh Gopal Bose’'s case(l).
In Chranjitlal’s case(2) Mikherjea J. at pages 903-904
sai d:

"Assum ng that tiffs State nmanagenent was i nposed in
the interests of the sharehol ders themselves and that the
statutory directors are acting as the agents of the
conpany, the possession of the statutory directors could
not, it is argued, be regarded in |aw as possession of
the conpany so longas they are bound to act in obedience
to the dictates of the Central Government and not of the
conpany itself in the admnistration of its affairs.
Possessi on of an agent, it is said, cannot judicially be
the possession of the principal, if the agent is to act not
according to the commands or dictates of the principal, but
under the direction of "an exterior authority.

There can be no doubt that there is force in this
contenti on, but as | have indicated at the out set, we
are not concerned in’ this casewith the llarger question
as to how far the inter-position of this statutory

managemnent and contr ol amount s to t aki ng
possession of the property and assets belonging to the
conpany.

It is fairly clear that his Lordship was inclined to the
view that the conpany’'s properties had been | taken
possession of although he  did not categorically an
explicitly say so. | dealt with the natter at pages 926-
927. After pointing out that the possession of directors who
Were not obedient to or anenable to the conpany or its
shar ehol ders and are not liable to be di sm ssed or
di scharged by the conpany cannot, in the eye of the law, be
regarded as the possession of the conpany | said:
(1)[1954] S.C.R 587. (2) [1950] S.C.R 869
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“In this view of the matter there is great force in the
ar gunent that the property of the conmpany has been taken
possession of by the State through directors who have been
appointed by the State in exercise of the powers  conferred
by the Odinance and the Act and who are under. the
direction and control of the State and this has /been
done wit hout paynent of any conmpensation ."

Then after quoting a passage fromthe judgment of Holnes 1
in Pennsyl vania Coal Conpany V. Mahon( 1) concl uded:

"Here, therefore, it may well be argued that the property
of the conpany having been taken possession of by the State
in exercise of powers conferred by a law which does not
provide for paynment of any conpensation, the fundanenta
ri ght of the conpany, has, in the eye of the law, been

infringed."

It is quite clear that although I used the words
"there is great force in the argunent” and "it may well be
argued", the then inclination of my mind was definitely

that the property of the conpany had been taken possession
of as contenplated by article 31 (2). M observations
were nmuch nmore definite than those of Mikherjea J.

Learned Attorney-Ceneral contends that the taking of
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possession of the property of the conpany that has taken
place in this case is clearly not an exercise of the power
of em nent donmai n within article 31 (2) but
constitutes an exercise of police power under article
31 (1). Here, according to him the State has not taken
possession of the conpany’s property on its own account
to inplement a public purpose such as is contenplated by
article 31 (2) but the State has taken possession of the
conpany’s property to prevent the conpany fromusing its
own property to the detrinment of the interests of the public
and to do for the conpany what the company should itself
have done. In order to determ ne to which category this
taki ng of possession falls, it is necessary to keep in mnd
the circumstances in which the Ordinance and the, Act were

passed and to ascertain - from their |anguage their
i mredi at e

(1) 260 U.S. 399.
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purpose and ultimate aimand to consider their effect on
the right's of the conmpany. It should be renenbered that the
O di nance of 1950 was promul gated on the 9th January, 1950.
The preanble to the Ordinance recited as foll ows:

"\Whereas on account- of m smanagenent and negl ect
a situation has arisenin the affairs. of the Shol apur

Spi nni ng and Weavi ng Conpany, Limted, whi ch has
prejudicially af frect ed t he production of an
essential commodity and has caused serious unenpl oyment
anongst a certain section of the community."

Then came the Act on the 10th April, 1950.  There is no
preanble to the Act.  Although the short title of the Act
cont ai ns a reference to emergency provisions the ful
title of the Act is as follows:

An Act to mmke special provision for the  proper
managemnent and admini stration of t he Shol apur
Spi nni ng and Weavi ng Conpany Linited.

There is no suggestion either in this long title or in
the body of the Act except in section 12 that the Act is
intended only to be a tenporary enmergency neasure. The
object of the Odinance was stated to be to provide
enpl oyment to a |arge nunmber of workmen and to keep up
the production of an essential conmodity. There is no doubt
that section 12 of the Act provides that the property of
the conmpany and the managenent and administration of its
affairs would be restored to the conpany or its directors
el ected by the shareholders but that is. left entirely
to the wunfettered discretion of the Governnent. The
provi si ons of the Odinance and the Act are drastic in
the extreme. The managi ng agents and the elected directors
have been dism ssed and new directors have been
appointed by the State. So far as the conpany is concerned
it has been completely denuded of the possessi on of
its property. Al that is left to the conpany is its bare
legal title. The carrying on of a business demands many
personal qualities and consi derabl e busi ness acunen and
is much nore conplicated than collecting
10--95 S.C. Indial/59
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the rents of the estate of a disqualified proprietor. The
i mpugned |aw has thrust upon the conpany a board of
directors in whose business capacity the Conpany and its
sharehol ders nmay have no confidence and over whom the
conpany has certainly no vestige of control or authority
and who are not answerable to themat all. Al'though in
outward formthe directors are the officers of the conpany
and are bound to act under the articles of association in so
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far as they are not contrary to or inconsistent wth the
Ordinance and the Act, nevertheless, in effect and in
subst ance, they are the creatures of the State and are
answerable to the State and it is the State that has
t hr ough these directors of its choice taken possession of
the wundertaking of the conpany and has been carrying
on an experinent in State nmanagenent of business at the risk
and expense of the conmpany and the sharehol ders. |Indeed we
are told that wunder such State managenent which is going
on for pretty nearly four years the business has been
runni ng at aloss. At any rate no profit has been nade
or distributed as and by way of dividend during this |ong
period--a sad commentary on the ef ficacy of State
managenent And nobody knows how long this state of affairs
will continue, for the Act does not prescribe any definite

time limt to this  hazardous experiment. It is, in
t he prem ses, inmpossible to uphold this law as an
instance of the exercise of the State’'s police power as an
enmergency neasure. 1t has far overstepped the Ilimts of
police —power and is, in -substance, nothing short of

expropriation by way of the exercise of the power of
em nent domai n and as the  law has not provi ded for
any conpensation it nust be held to offend the provisions of
article 31 (2).

The last contention of the appellant is that the

Ordinance is unconstitutional and void in that it
i nfringes t he f undanent al rights of t he
sharehol ders wunder article 14. |In Chiranjitlal’s case( 1]
nmy Lord the present  Chief Justice and | were of the
opinion that the Ordinance and the Act did not proceed on
any rational basis of classification and t hat this
conpany and its shareholders had been arbitrarily
(1) [1950] S.C.R 869.
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si ngl ed out for discrimnatory treatnent and that as
equal ity before the law was denied to this conpany and
its sharehol ders the Odinance and the Act of f ended
the equal protection clause of  our Constitution. The

majority of the Bench, however, took the viewthat, there
being a presunption in favour of the constitutionality of
the law and that the onus of displacing that presunption

being on himwho i mpugns the |aw, the petitioner in that
case had not di schar ged that onus and t hat,
therefore, he could not conplain of discrimnation.” In the
present case there is nothing nore than what there
was before the court in Chiranjitlal’s case(l ). Indeed,
the question of discrimnation does not appear to have
been argued before the trial court and the appeal court

has rejected it by saying that the plaintiff had not =~ shown
that there were other conpanies which were guilty ~of the
same conduct but had not been simlarly dealt with:.  Learned
At t or ney- Gener al has submitted that this court i's. not’
bound by its previous decision and has pressed us to go
behi nd the majority decision. Accepting that this court
is not bound by its own decisions and may reverse a

previous decision especially on constitutional guesti ons
t he court will surely be slowto do so unless such
previ ous deci sion appears to be obviously erroneous. But

in view of the conclusion | have already arrived at on the
other point | do not feel called wupon to pursue this point
of discrimnation any further. In ny judgnent, t her ef ore,
this appeal should be allowed and the plaintiff's suit
shoul d be decreed. The Union of India must pay the
plaintiff his costs throughout.

BOSE J.--1 agree with ny brother Mhajan that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 39 of 43

i mpugned Ordinance and Act offend article 31 (2)of the
Constitution and so are void. But | prefer to rest ny
decision on sinpler foundations. Wth the utnost respect
| deprecate, as | have done in previous cases, the use

of doubt f ul wor ds like "police power " "soci a
control ", "em nent domai n" and the like. | say
doubt ful , not because they are devoid of neaning but
because they have different shades of nmeani ng in

di fferent countries and because they represent powers
(1) [1950] S.C.R 869.
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which spring fromwi dely differing sources. 1In nmy opinion

it is wong to assune that these powers are inherent
in the State in India and then to see how far the

Constitution regulates and fits in wth them W have
to interpret the plain provisions of’ the Constitution
and it is for jurists® and students of |aw, not for
j udges, to see whether our ' Constitution also provides
for these powers and it is for themto determ ne whether the
shape which they take in India resenble any of the varying
forns which they assune in other countries.

Article 19 (1) (f) ~confers a certain  fundanental
certain freedom on -all citizens of India, nanmely, the
freedom to acquire, bold and di spose of  property. Article
31(1) is a sort/ of corollary, nanely  that after the
property has been acquired it cannot be taken away save
by authority of law. @ Article 31 is wder -than article 19

because it applies to everyone and is not restricted to
citizens. But what  article 19 (1)(f) nmeans is t hat
wher eas a |l aw can be passed to prevent persons who are

not citizens of India fromacquiring-and holding  property
in this country no such restrictions can be placed on
citizens. But in the absence of such alaw non-citizens
can al so acquire property in Indiaand if they do then they
cannot be deprived of it any nore than citizens, save by
authority of |aw

I have put the matter broadly and ignored for the:; nonent
the restrictions inposed by article 19 (5). The rights
conferred by article 19 (1)(f)'are not unfettered and
t he State can inmpose restrictions: provided they are
(1) reasonable and (2) are in the' interests of either the
general public or for the protection of the interests of any
Schedul ed Tribe. But we are not concerned with article 19
in this. case because no one has prevented either t he
conpany or the plaintiff from acquiring and hol di ng
property. They actually did acquire property and they
hel d it and nobody stopped them The conplaint is that
they are now being deprived, in a manner not allowed by the
Constitution, of the property which they were lawful |y
permtted to acquire and hold. That concerns article 31
732

Now article 31(1) says that no one shall be deprived of
property save by authority of Jlaw. That to my mnd is
straight forward and sinple. It means that no one’'s
property can be taken away arbitrarily or by executive
action. There must be legal sanction for every act of

deprivati on.

Now an Act of the legislature is legal sanction
therefore it the rest of the article was not there a man
coul d be depri ved of his property by | egi sl ative
enact ment though not by executive action. But that brings
in article 31(2). Restrictions are there placed even on
t he | egi sl ature. Unl ess t he Act provi des for
conpensation and either fixes the anount or specifies
the principles on which, and the manner in which, it is to
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"be determined it cannot be validly enacted. The only
exceptions are ,those set out in clause (5). Ther ef or e,
"tony ,mnd, the sinple questionin this case is, do the
i mpugned Ordinance and Act fail foul of article 31 (2) read
with clause (5) ? Al we have to do is to examne these
provi si ons.

e start with the word "property". Are the
plaintiff’s "interests" in this conpany "property"
within the neaning of this clause ? Property
i ncl udes any interest"” in "any comer ci al or
i ndustrial undertaking." 1t also includes any interest in
"any ’'conpany owning" _any interest in any comrerci al or
i ndustrial undertaking. That is how!l read this clunsily
drafted clause. The conpany here certainly has an
i nterest in a comercial  and i ndustri al undert aki ng
and the plaintiff has ~an . undoubted interest in the
conpany. He also has a direct interest in the wundertaking
t hat the conpany runs because, as a pref erence
shar ehol der, he is a nmenber of the conpany and would, on
liquidati'on, be entitled to share in the distribution of
its assets.

Next , have these interests been "taken possession
of " or "acquired"? Here again | have no doubt. In ny
judgrment, the provisions in the Constitution touching
f undanent al fights nust be construed br oadl y and
liberally in favour of those on whom the rights have been
conferred. But in any case, in this instance,
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these words have to be read along with the wor d
"deprived" in clause (1). In my opinion, ~the possession
and acquisition referred to in clause (2)nmean the sort of
"possessi on" and "acqui sition" that anmount s to

"deprivation" within the nmeaning of clause (1). No hard
and fast rule can be |laid dowmn. Each case nust depend on

its own facts. But if there is substanti al deprivation
t hen clause (2) is, in ny judgrent attracted. By
subst anti al deprivation | nean/ the sort of deprivation

t hat substancially robs a man of those attributes of
enj oynent whi ch normal |y acconpany rights to, ‘or an
interest in, property. The formis unessential. It “is the
substance that we must seek

Has that happened here ? O course, it has. ~The
plaintiff and the conpany have been left with the nere
husk of title and not only has every form of _—enjoynent
which normally acconpanies an interest in this Kkind of
property been taken away fromthembut to add insult to
infjury the plaintiff has also been called upon to pay
substantial suns of nmoney; and for what ?--not in conpliance
with any engagenent into which he has entered, not in
fulfilment of any duty or obligation which he has incurred,
not in furtherance of his interests of which he is‘the best

j udge, but bl ankl y and unashanedl| y because the
furtherance of his interests affects "the production of
an essential comodity" and, has caused "serious

unenpl oynment anongst a certain section of the comunity."
| f that is not "deprivation" it is difficult to know what
is. One of the privileges of a denocracy of free nen is
the right to msnanage one’'s own affairs wthin the
confines of the law, and if A can m snanage his concerns in
a particular way, so can B, Cand D. The production of
essential compdities and the enploynent of |abour are
matters for the State and statutory bodies to handle.
They have the right, when the law so permts it, to take
over this responsibility when the public interests so demand
but if by doing so they deprive private individuals and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 41 of 43

non-statutory bodi es their interests in property in
t he sense expl ai ned above t hey " must pay
conpensati on. They cannot evade their own duties by
lathering their obligations
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on others’ who are not responsible for carrying on the
affairs of the State. M brother Mhajan has dealt with
this at length and there is no need for nme to add to what he
has sai d.

The only other point | need consi der is t he
applicability of clause (5)of article 31. The exceptions
to clauses (1)and (2)lie there. I amclear that none of the

exceptions set out there apply. The inmpugned O dinance
and Act have not been made for the pronotion of public
health nor to prevent danger to life' and property.

In ny opi ni on, Chiranjit Lal’s case(1) is
di stingui shabl e. | do not think it is a bar here. My
br ot her~ Mahaj an has explained this at length and as | agree
with himl need say no nore. | wuld therefore also,
in agr eenent with ny l-ear ned br ot her, allow the
appeal and decree the plaintiff’s claim wth costs.

GHULAM HASAN J.--1- have had t he advant age of
perusing the judgment of- my |learned brother M. Justice
Mahajan and | agree with his conclusion that the appea
should be allowed and the plaintiff’s suit decreed wth
costs. | would like to add a few words.

This appeal raises the question of the- constitutiona
validity of the Shol apur Spi'nni ng and Weavi ng

Conpany (Enmergency . Provisions) ~ Odinance I of 1950,
subsequent |y repl aced by Act ~ XXVII1 of 1950, whi ch
repr oduced substantially the sane provi sions. Thi s

guestion arose originally upon a petition under article 32
of the Constitution filed by one Chiranjit Lal Chowdhuri
an ordinary sharehol der of the conpany, challenging t he
Act as being in violation of his fundamental rights under
articles 14, 19 and 31 of the Constitution. By a mgjority
of 3:2 it was held that the petitioner had failed to
di spl ace the presunption of the constitutionality of the Act
or that there had been any abridgenent of his fundanenta
rights. The nminority declared the inmpugned Act as voi d
as it violated t he f undanent al rights of the
petitioner under article 14 of the Constitution.

(1) [1950] S.C.R 869.
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My | earned brother has distinguished, and if | may say
SO respect successful ly, t he deci si-on in
Chiranjit Lal’s case(1l)and has expl ai ned the ratio
deci dendi of the mjority viewin that case and
entirely agree wth him That decision does not, in ny
opi ni on, concl ude the mtter so far as the ~ present

case is concerned and no question of invoking the “principle
of stare decisis arises.

The question which we are now invited to consider was
raised by the appellant, a preference sharehol der hol ding
3,244 preference shares of the face value of Rs. 100 out - of
which he had paid up Rs. 50 per share. He was called wupon
by the statutory directors nom nated by the Governnment under
the inpugned Act to pay Rs. 1,62,000 as the balance of the
amount of the call. Thereupon he filed the suit in a
representative capacity on behalf of hinmself and other
preference sharehol ders challenging the validity of the Act.
The suit was dismssed by the trial Judge whose deci sion was
affirmed on appeal by the Division Bench of the Bonbay
H gh Court.

My learned brother has analysed in detail the relevant
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provisions of the inpugned Act and | have no hesitation in
agreeing with him that the Act in substance robs t he
conpany of every vestige of right except what has been
laconically called the husk of title. | agree, therefore,
that the impugned Act oversteps t he constitutiona
[imts of the power conferred upon the State and offends
against the provisions of article 31 and nust, therefore,
be hel d voi d.

Article 31 finds a place in Part 11l of the Constitution
whi ch deal s with fundanental rights. It is headed
"Right to Property". Upon a sinple and straightforward
construction of its |anguage and the context in which it
stands and unhanpered by the provisions of the Ameri can
Constitution t he article confers wupon every per son

whet her a citizen or not, a fundanental ri ght of
protection of property -against encroachnent by the
executive w thout the authority of law and agai nst
the legislature unless the | aw passed by it satisfies

t he two  essential conditions
[1950] S.C.R 869.
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laid down in (2) that there rmust be public purpose for
taking away private property and that t he l aw nust

provide for conpensation and either fix the anpunt of such
conpensati on or /specify the principles on which and

t he manner in which the conpensation shall be
det er m ned and gi ven Article 31 (1) enbodi es a
cat egori cal decl arati on proclaimng the ri ght of

property and equally categorically prohibits the State
fromdepriving the owner of that property by an  executive
act or without being backed by the authority of | aw.
The i ntention under | yi ng the article bei ng t he
protection of property against invasion by the  State,
both parts (1)and (2)of article 31 should be read together
so as to harnmonize with that intention. Article 31, in
nmy opinion, is wider than article 19(1) (f) which confers
upon a citizen only the right tolacquire, hold and dispose
of property and is different in scope and content. Article
31 is self contained and (1) refers to deprivati on of
property general . Acquisition or taking possession in
(2) are di fferent nodes of deprivation and are
conpr ehensi ve enough to include all forms —of taking -away
rights of property. Having regard to the setting in
which article 31 is placed, the word 'property’ used in the
article must "be construed in the wi dest sense as con:noting
a bundle of rights exercisable ,by the owner in respect
thereof and enbracing within its purview both cor por ea
and i ncor por eal rights. The word ’property’ is. not
defined in the Constitution and there is no good reason
to restrict its neaning. Wether the ,facts in a given
case: anmount to deprivation of property wthin the
meaning of article 31 will depend 'upon the ci rcunst ances
of each case and it 1is not possible, in the nature of
things, to lay down any inflexible test which may. be
uni versally applicable. Wen it can be shown t hat t he
statute substantially interferes wth t he right of

enj oynent of property, it will, in ny opinion, be hit by
article 31 (2) and declared void, unless conpensation is
provi ded.

| am not prepared to subscribe to the proposition that
article 31 (1) stands by itself and should be read
separately from(2) and | cannot attribute an intention
738
to our Parlianent to deprive a person of his property
nmerely by passing an Act. The two parts of the article form
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an i ntegral whole and cannot be di sassociated from
each ot her.

The result is that | agree with the order proposed by
ny | earned brother.
Appeal al | owed.
Agent for the appellant: 1. N. Shroff.
Agent for respondent s Nos. 1to 4 and 6 to 8:
Raj i nder Nar ai n.
Agent for respondent No. 9: G H Rajadhyaksha.




