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ACT:

Cvil Service-Mnber of former Secretary of State's Service
suspended by Governor pending crimnal proceeding-Validity
of order-Rule, if ultra vires-Al' India Services (Discipline
and Appeal) Rules, 1955, r.7--Constitution of India, Art.
314- Gover nnent of India Act, (1935, ss.241, 247- G vi
Services (Classification, Control and Appeal) Rules, rr. 49,
56 Fundanmental Rules, r.53-Indian Adninistrative Service
(Recrui t ment) Rul es. 1954, r. 3-1ndi a, (Provisiona
Constitution) Order, 1947, Art.7(1).-Indian |ndependence
Act, 1947, s. 10

HEADNOTE

The appellant joined the Indian Cvil Service in~ 1939 and
was posted in the province of Madras. After the transfer of
power under the Indian i ndependence Act on August 15,1947,
he was
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transferred to the Punjab and later when the I ndi an
Admi ni strative Service was constituted he becane its nenber.
On July 18, 1959, he was suspended by the Governor of the
State of Punjab under r. 7(3) of the Indian Services
(Discipline and Appeal) Rules, 1955, on the ground that a
crimnal case was pending against him He challenged the
order of suspension by a wit petitionin the Punjab Hi gh
Court as being violative of the guarantee contained in Art.
314 of the Constitution and contrary to r. 49 of the GCivi
Services (Cassification, Control and Appeal) Rules which
provided only for suspension as a penalty. H's case was
that there was no provision i mediately before January 26,
1950, that provided for suspension otherwise than as
penalty. The Hi gh Court dism ssed the petition
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Hel d: - (per Gaj endragadkar, Subba Rao, Wanchoo and Shah, JJ).
The general |aw of master and servant and s. 247 of the

Government of India Act, r. 53 of the Fundanental Rules and
rr. 49, 56 of the Cvil Services (Cassification, Contro

and Appeal) Rules, read together clearly show that menbers
of the former Secretary of State’'s Services were on August
14, 1947, liable to suspension either as an interim neasure
or as a punishnment. Interimsuspension could be inposed
either by the Secretary of State as the appointing authority
or the Governor-CGeneral or the Governor, as the case m ght
be, as the statutory authority.

Management of Hotel Inperial, New Delhi v Hotel Wbrkers

Union, [19601 1 S_.C R 476 and T. Cajee v. U Jormanik Siem
[1961] 1 S.C.R 750, referred to.

It was not therefore correct to say that there could be no
suspensi on except by way of puni shment under r.49 of the
Appeal Rules before 1947. |In a case of interim suspension
bef ore 1947 there was however no right of appeal

Article 314 of the Constitution, properly construed, affords
such protection to the nenmbers of the Secretary of State’'s
Services —as they were entitled to imediately before the
comencement of the Constitution. There can be no doubt
that suspension pending a departnental enquiry or a crimna

proceeding falls within the word "disciplinary matters’ used
in that Article.

It was not correct to say that as independence was conferred
on India and the Services automatically terminated, there
was in |aw reappointment of all the forner Secretary of
State’s Services, and those serving in a province nmnust be
deened to have been reappointed by the Governor and that,
consequently, the Governor as the appointing authority had
the power to order suspension

Article 7(1) of India (Provisional~ Constitution) ' Oder,
1947, G GO 14, read with s. 10 of the  I|ndependence Act,
1947, in the light of other relevant~ circunstances 'shows
that the final decision whether or not the former nenbers of
the Secretary of State's Services should continue was of the
Governnment of India and that Governnent, therefore, nmust be
deened to have appointed
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them to posts either under itself or. in the ~Provinces.
Section 241(b) of the Government of India Act, as it -then
stood, and s.240(2) of the said Act, as anended by GG O
14, could not alter this position.

State of Madras v. K M Rajagopalan, [1955] 2 S.C. R 541,
referred to.

On the eve of the comencenent of the Constitution i.e.
January 25, 1950, a former nenber of the Secretary of
State's Services could be suspended under the general | aw by
the CGovernnment of India al one as the appointing authority as
an interimmeasure pending departnental enquiry or -crimna

proceeding and by no other authority. He was liable to
suspensi on as puni shmrent under s. 49 of the Cvil Services
(A assification, Control and Appeal) Rules. Rule 53 of the
Fundanent al Rul es governed pay during interimsuspension  or
suspension as penalty. Wiile there was no appeal from an
order of interim suspension, r. 56 of the Appeal Rules
provided for an appeal froman order of suspension as
penal ty. It was this position which Art. 314 of the
Constitution sought to protect.

Rule 7 of the Al India Services (Discipline and Appeal)
Rul es, 1955, violated the guarantee contained in Art. 314 in
respect to interimsuspension and was to that extent ultra
vires in so far as it applied to the menbers of the |Indian
Admi ni strative Services who fell within cls. (a) and (b) of
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r.3 of the Indian Admnistrative Services (Recruitnent)
Rul es, 1954. The CGovernor’'s Order under r.7(3) directing
i nteri msuspension of the appellant nust, therefore, be set
asi de. The proper procedure would be to approach Governnent
of India for such interim suspension.

The Accountant General, Bihar v. N Bakshi, [1962] Supp. 1
S.C.R 505, referred to.

Per Dayal, J.-In view of the provisions of s. 241 of the
Gover nnent of India Act as nodified by the I ndi a
(Provisional Constitution) Oder, 1947, G G O 14 of 1947

menbers of the Secretary of State’'s Services who were
hol ding posts wunder a provincial Governnment imrediately
before the appointed day, i.e., August 15, 1947, and
continued in service thereafter nust be deemed in view of
art. 7(1) of the said Order to have been appointed to the

corresponding posts by the  appropriate authority, t he
Governor of the Province: That-article generally applied to
all appointnents on- and after the appointed day. The
appel | ant / cannot be deened to have been appointed by the
Governor-CGeneral ~or the CGovernment of India. It was not
i ntended that merely because that Order was nade by the
CGovernor-Ceneral, the deenmed appointments nmust be taken to

have been nade by him

It would be anomal ous to hold that the Governor, who was in
adm nistrative control of the services, could not pass an
interim order of suspension against a person appointed by
the Secretary of State, though he could inpose a penalty of
suspensi on under

1/ SCl/ 64-28
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rr. 49 and 52 of the Civil Services (Cassification, Contro
and Appeal) Rules, which continued inforcetill the Al
India Services (Discipline and Appeal) Rules cane into force
in 1955.

The Indian GCivil Services ceased to exist from August

15,1947, and the services of its nmenbers automatically
termnated on August 14, 1947. (The appellant’s /service,
therefore, came to an end on August 14, 1947, but since he
was serving under the Madras CGovernment inmedi ately before
August 15, 1947, and continued to do so thereafter he nust
be deened to have been appointed by the Governor of Madras
to the post he was hol ding on the appoi nted day.

Rule 7 of the Al India Services (Discipline and Appeal)
Rul es, 1955, does not violate the provision of Art. 314 of
the Constitution, nor can the absence of a right of _appea
against interim suspension do so since the —appellant had
none before the Constitution. Hi s suspension by t he
CGovernor of Punjab under r.7(3) was, therefore valid.

State of Madras v. K M Rajagopalan, [1955] 2 S.C. R 541,
consi der ed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 647 of 1963.
Appeal fromthe judgnent and order dated Septenber 21, 1962,
of the Punjab High Court in Cvil Wit No. 280 of 1962.

the appel |l ant appeared in person

S.V. Cupte, Additional Solicitor-General, N.S. Bindra and
R H. Dhebar, for the respondent (Union of India).

S.M Sikri, Advocate-Ceneral, Punjab, N.S. Bindra and R H
Dhebar, for the respondent (State of Punjab).

Novenber 19, 1963. The Judgnent of P.B. Gaj endragadkar, K
Subba Rao, K. N. Wanchoo and J.C. Shah, JJ. was delivered by
Wanchoo, J. Raghubar Dyal, J. delivered a di ssenting




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 31

Qpi ni on.

WANCHOO J. -This is an appeal on a certificate granted by the
Punjab High Court. The appellant joined the Indian G vi
Service in 1939 and was governed in matters relating to
discipline by the Cvil Services (Cassification, Contro
and Appeal) Rules, (hereinafter referred to as the Appea
Rul es) made by
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the Secretary of State for India in Council. He continued
in service till the transfer of power wunder the Indian

| ndependence Act, 1947. Under s.10 of that Act he continued
to serve under the CGovernnent of India and was entitled to
receive from the Governnment of India or of the Province
which he night from tine totine be serving the sane
conditions of service as respects remuneration, |eave and
pension, and the same rights as respects disciplinary
matters or, as the case may be, as respects the tenure of
his office, or rights as simlar thereto as changed cir-
cunstances nmay pernit as he was entitled to imediately
bef ore the transfer of power, which took place on August 15,
1947. The sane guarantee was extended to the appellant and
all menbers of what were the Secretary of State’'s Services
bef ore August 15, 1947 by Art. 314 of the Constitution. As
the appellant’s case is based on "that Article we may set it
out :
"Except’ as otherw se expressly provided by
this Constitution, every person who having
been ' appointed by the Secretary. of State or
Secretary of Statein Council 'to a civil.
service of the Crown in India continues on and
after the comencenent of this Constitution to
serve under the Government of Indiaor of a
State shall be entitled to receive from the
CGovernment of India and the Government of the
State, which heisfromtinme to time serving,
the sanme conditions of service as respects
remuneration, |eave and pension, and the sane
rights as respects disciplinary natters or
rights as simlar thereto as changed
circunstances nmay permt _as that person was

entitled to i mredi ately bef ore such
commencenent . "
We shall hereafter refer to such a person as a nenber of the
(forner) Secretary of State's Services. It appears that the

appellant was in the Indian Cvil Service cadre in the State
of Madras at the tine of transfer of power, though later he
was transferred to the Punjab. After the transfer of power
the I ndian
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Cvil Service as a Secretary of State's Service cane to an
end and thereafter a new Service was constituted “known as
the Indian Adnministrative Service. Formal |egal shape was
given to the new Service after the enactnment of the Al
India Services Act, No. LXI of 1951, and the Indian
Adm ni strative Service (Recrui t nent) Rul es, 1954,
(hereinafter referred to as the Recruitnment Rules) were
franmed under Act LXI of 1951. By r. 3 of these Rules, the
I ndi an Adm ni strative Service was to consist of--
(a) menbers of the Indian Civil Service, not
permanently allotted to the judiciary;
(b) menbers of the Indian Cvil Service per-
manently allotted to the judiciary who have
been hol di ng executive posts fromthe date of
the comencenent of the Constitution and who
may be declared by the Central CGovernment to
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be menmbers of the Service in consultation with

the State Governnent;

(c) persons who, at the conmencenent of

these rules, are holding substantively Ilisted

posts, other than posts in the judiciary,

(d) persons recruited to the Service before

t he commencenent of these rules: and

(e) persons recruited to the Service in

accordance with the provisions of these rules.
The appellant thus becane a nenber of the new Indian
Admi ni strative Service by virtue of these rules and

continued to serve in the Punjab. In 1955, the Centra
Government franmed the Al India Services (Discipline and
Appeal ) Rul es, 1955 (hereinafter referred to as t he
Di scipline Rules) which were applicable to all nenmbers of

the Indian Admnistrative Service and the Indian Police
Servi ce.

On July 18, 1959, the appellant was suspended with inmedi ate
effect | by the Governor of the Punjab on the ground that a
crimnal ‘case was pending against him The order also
provided that for the period of suspension the appellant
shal | be paid subsistence

437

al  owance which shall be equal to | eave salary which he
woul d have drawn under ‘the | eave rules applicable to him if
he bad been on |eave on half average pay wth a further
provision that in case the suspension lasted for nore than
twel ve nonths a further order fixing the rate of subsistence
al | owance shall be passed. This order appears to have been
passed wunder r. 7(3) of the Discipline” Rules and in
consequence thereof the appellant remained under suspension

The appellant filed a wit petition -in the Punjab Hi gh
Court on February 16, 1962, challenging this order of
suspension. His contention was that he was entitled to. the
guarantee contained in Art. 314 of the Constitution and the
order of suspension passed against him violated t hat
guarantee and was therefore ineffective and invalid. He
relied for this purpose on r. 49 of the Appeal Rul es, / which
provi ded for suspension as a penalty. He contended that the
Appeal Rul es which governed hi mand which nmust be held to
have continued to govern himin view of the  guarantee
contained in Art. 314 provided for suspension as a penalty
only and that there was no provision anywhere in any rule or
statute imediately before January 26, 1950 on which date
the Constitution came into force, providing for ~ suspension
otherwise than as a penalty. Therefore it was not open to
the CGovernor to suspend himin the manner in which he did so
in the present case, though it was not denied that he could
be suspended pending crimnal proceedings provided the
suspensi on was as a penalty under r. 49 of the Appeal Rules;
on the other hand nmere suspension pending a crinminal case
not inflicted as a penalty was not provided at all 'by the
Rules or the statute governing the appellant imrediately
before January 26, 1950. Therefore when the Governor
proceeded to suspend himunder r. 7(3) of the D scipline
Rul es, he violated the guarantee contained in Art. 314. The
appellant also contends that as it was not open to any
authority to suspend himexcept as a punishnent imediately
bef ore January 26, 1950, r.7 of the Discipline Rules
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whi ch provi des for suspensi on during di sciplinary
proceedings or during the pendency of a crimnal charge
insofar as it applies to himwas ultra vires Art. 314 of the
Constitution. He also attacked rr.3 and 10 of t he
Di sci pline Rul es as violative of Art. 314 of t he
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Constitution, r.3 being concerned with penalties to be
i nposed on nmenbers of the Indian Administrative Service and
r.10 with the right of appeal. The <contention in this
connection was that r.3 onmitted the penalty of suspension
which was to be found in r.49 of the Appeal Rules with the
result that suspension under r.7 was not open to appea
under r.10 which provided for appeals against penalties
nentioned in r.3. Therefore the guarantee under Art. 314 was
violated inasmuch as previously whenever the penalty of
suspension was inflicted on a nenber of the Secretary of
State’s Services it was open to himto appeal under r. 5 6
of the Appeal Rules. Therefore the schenme of the Discipline
Rul es was such as to take away the protection to a nmenber of
the Secretary of State's Service which was available to him
i mediately before the Constitution cane into force and in
consequence rr.3 and 10 also violated the guar ant ee
contained in Art. 314 and were ultra vires. The appellant
therefore prayed for an appropriate wit, order or direction
in the nature of mandanmus striking down rr.3,7 and 10 of the
Di scipline “Rules being violative of Art. 314 of the Con-
stitution _and also for anorder striking down the order of
the CGovernor dated July 18, 1959, by which he suspended the
appel | ant and such ot her appropriate relief as was just and
pr oper.

The petition was opposed by the State of Punjab and its main
contention was that rr. 3,7 and 10 of the Discipline Rules
were perfectly valid and did not violate  the guarantee
contained in Art.314. It was urged that Art. 314 only gave
restricted protection to the nmenbers of what were fornerly
the Secretary of State's Services in respect of disciplinary
matters and stress was laid on the words "or rights as
simlar thereto as changed circunstances may permt" appear-
439

ing therein. It was al so urged -that ~suspension | pending
departnental enquiry or pending a crimnal case was not the
same thing as suspension by way of punishnent and that
previous to January 26, 1950, there could be suspension
pendi ng departnental enquiry or pending a criminal case and
that no appeal lay fromsuch suspension even then. It was
al so urged that suspension pending a departnental enquiry or
pending a crimnal case was not a disciplinary matter at al
and was therefore not included within the sweep of Art. 314
and in any case the rule relating to suspension evenif it

is connected with disciplinary matters was |iable to
vari ation as changed circunstances nm ght demand and r.7 was
franmed in view of the changeed circunstances. It was also

urged that renoval of suspension as a penalty under r. 3
could not affect the guarantee contained in Art. 314, for
the effect of such renpbval was that there could be in future
no penalty of suspension. against a nmenber of the Indian
Admi ni strative Service. Therefore as the penalty had gone
r. 10 did not naturally provide for an appeal against a
penalty which did not exist. Rule 7 which provides for
suspensi on does not provide for any penalty and therefore
there was no necessity of providing for any appeal against
it. It was urged that a difference nust be nmde between
suspensi on as a penalty and suspension as an interimneasure
only pending a departnental enquiry or pending a crimna

case and if that difference was borne in mnd there was no
reason for holding that rr.3 and 10 were ultra vires Art.
314. The respondent State finally contended that the order
of the Governor passed under r. 7(3) was perfectly valid and
did not violate the guarantee contained in Art. 314.

The High Court dismissed the petition. It was of the view
t hat it was inconceivable that wunder the old rul es
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prevailing 'before January 26, 1950, a civil servant could
never be suspended while an enquiry into his conduct was
pending. It was further of the view that suspension during
the pendency of an enquiry was a power inherent in an
enpl oyer like the
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Government and the power to suspend was always inmplied in
the authority naking the appointnent. The High Court

therefore rejected the contention of the appellant that
under the old rules no nmenber of the Secretary of State’'s
Services could have been suspended except by way of
puni shrent . The High Court further held that even if the
contention of the appellant be accepted that a menber of the
Secretary of State's Services had a right of appeal even
where he was suspended during a departnental enquiry there
was a provision in the Discipline Rules for a nenorial to
the President (seer.20) and that in the opinion of the High
Court gave a right as simlar to the right existing before
January 26, 1950, as the changed circunstances pernmtted.
The High Court ~therefore dismssed the petition. The
appel | ant -thenapplied fora certificate which was granted,;
and that is how the natter has cone up before us.

The only question that has been debated before us is wth
respect to suspension whether as a punishment or otherw se
of a menber of one /of the Secretary of State's Services, in
this case the Indian Cvil Service, nenbers of which have
becone nenbers of the Indian Adm nistrative  Service under
the Recruitment Rules; and it is only this ‘question that

falls to be determined in the present appeal. But the
appel I ant has al so chal lenged rr.3 and 10 of “the Discipline
Rul es which do not deal with suspension at all. In these

ci rcunst ances we do not propose to consider the vires of rr
3 and 10 for that does not fall for decision as the order
whi ch is chall enged has not been nmade under r. 3 and rel ates
only to suspension. It is therefore unnecessary to decide
whet her rr. 3 and 10 can in the changed circunstances apply
to those menbers of the Indian Adm nistrative Service who
were at one time menbers of the Indian Gvil Service: We
shal |l therefore express no view one way or the other on the
vires of r. 3 and r. 10 and consider only r. 7 which deals
with suspension. W should also like to make it clear that
what we say during the course of’ this judgnent
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with respect to suspenion refers only to those nenbers  of
the Indian Adm nistrative Service who becanme nenbers thereof
under r. 3 (a) and (b) of the Recruitnment Rules and not to
ot her menmbers of the Indian Adm nistrative Service who were
not nmenbers before 1947 of the Indian Cvil Service, for it
is only the forner kind of nenbers of the Indian Ad-
mnistrative Service who are entitled to the protection of
Art. 314 and the whole case of the appellant is “based on
that protection.

Let us therefore turn to Art. 314 which we have already set
out above. This Article came to be considered by this Court

in the Accountant General Bihar v. N Bakshi(1). In that
case, however, that part of it was considered which related
to "conditions of service as respects renuneration, |eave
and pension", and it was held that r. 3 of the Al India

Services (Overseas Pay, passage and | eave salary) Rules,
1957, was wultra vires having regard to the guarantee
contained in Art. 314 of the Constitution. That case is an
authority for the proposition that where any rule is franed,
which is inconsistent with the guarantee contained in Art.
314 with respect to renuneration, |eave and pension, that
rule would be bad. |In the present case we are concerned
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with another part of Art. 314, nanely, "the sane rights as
respects disciplinary matters or rights as simlar thereto
as changed circunstances may pernmit as that -person was
entitled to i medi ately before such comencenent". The samne
principle wll apply to this part of Art. 314 also and if
any rule is framed which goes against the guar ant ee
contained in this part of Art. 31.4 with respect to nenbers
of what were forner Secretary of State's Services, it wll
be bad. What Art. 314 provides with respect to disciplinary
matters is that the nenbers of the former Secretary of State
s Services who continue to serve under the Government of
India or of a State would be entitled to the sanme rights as
respects disciplinary matters or rights as simlar thereto
as changed circunst ances

(1) [1962] Supp. 1. S.C'R 505.
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may permt. Stress has been laid on behalf of t he
respondent. on the words "rights as simlar thereto as
changed circunstances may permt", and it is urged that in
view of these words it was open in the " changed
circunstances” to frame rules in particular with respect to
suspensi on pendi ng departnmental enquiry or pending crimna
pr oceedi ngs. These words in our opinion cannot bear this
interpretation. What the words "changed circunstances” mean
is the change in circunstances due to transfer of power in
August, 1947, and the conming into force of the Constitution
in January, 1950, and no nore. Therefore -when Art. 314
speaks of "rights as simlar thereto as changed
circunmstances may permt", it only nmeans that a menber of
the former Secretary of State's Services would have rights
simlar to his pre-existing rights as the changed
circunstances resulting from constitutional changes may
al | ow. As an illustration take a case where a nenber of a
Secretary of State's Service coul d before August, 1947, be
dismssed only by the Secretary of State; but after the
transfer of power and the comng into force of the
Constitution, circunstances have changed and there is no
Secretary of State, therefore we have to | ook to the changed
circunstances and find out which would be the authority to

di smiss such a menber in the changed circunstances.” If we
do so, we find that the Governnent of India can be the only
authority which now in the changed circunstances will have

the power to dismss such a nenber in the absence of a
specific provision of law in force before January 26 , 1950.
These words do not mean that as tine passes circunstances
change and therefore new rules may be franed to neet the new
ci rcunmst ances due to passage of tine. The words "changed
circunmstances” in Art. 314 only refer to the constitutiona

changes which occurred after the transfer of power in
August, 1947, and the conming into force of the Constitution
in January 1950. Further, Art. 314 provides “that the
protection is limted only to those rights as to
di sciplinary matters which a nmenber of the forner Secretary
of State’s
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Services was entitled to i nmediately before the comencenent
of the Constitution i.e. on January 25, 1950. It is only
those rights which are protected and no nore.

Anot her argunent that is urged on behal f of the respondent
is that suspension pending a departnmental enquiry or pending
a crimnal proceeding cannot be said to be a disciplinary
matter at all and therefore the protection of Art. 314 does
not extend to such suspension. W cannot accept this argu-
ment . The words "disciplinary matters" with which we are
concerned appear in a constitutional provision and nust be
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given their w dest meaning consistent with what disciplinary
matters may reasonably include. Suspension is of two kinds,
nanmely, as a punishment, or as an interimnmeasure pending a
departrmental enquiry or pending a crimnal proceeding. We
shall deal wth these aspect’s of suspension in detai

| ater. So far as suspension as a punishnment is concerned,
it is conceded that it is a disciplinary matter. The
dispute is only as to suspension pending a departnenta
enquiry or pending a criminal proceeding. There can in our
opi nion be no doubt that suspension of this kind also mnust
be conprised within the words "disciplinary natters" as used
in Art. 314. Take the <case of suspension pending a
departnental enquiry. The purpose of such suspension is
generally to facilitate a departnental enquiry and to ensure
that while such enquiryis going on-it may relate to serious
| apses on the part of a public servant-, heis not in a
position to m suse his authority in the same way in which he
m ght have been charged to have done so in the enquiry. In
such a case suspension pending a departnmental enquiry cannot
be but a matter intimtely related to disciplinary natters.
Take again the case where suspension is pending crimna
pr oceedi ngs. The usual ground for suspension pending a
crimnal proceeding is that the charge is connected with his
position as a government servant or is likely to enbarass
him in the discharge of his duties or involves noral
turpi tude.
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In such a case a public servant may be suspended pending
i nvestigation, enquiry or trial relating to a crinina

char ge. Such suspension also in our opinion is clearly
related to disciplinary matters. |If the trial of the
crim nal char ge results in convi ction, di sciplinary
proceedi ngs are bound to foll ow against the public servant
so convi ct ed. Even in case of acquittal proceedings may
follow where the acquittal is other than honourable. The

usual practice is that where a public servant is being tried
on a crimnal charge, the Governnent postpones holding a
departnmental enquiry and awaits the result of the  crimnal

trial and departnmental proceedings follow on the result of
t he crim nal trial. Ther ef or e, suspensi on during
i nvestigation, enquiry or trial relating to a crinina

charge is also in our opinion intimtely related to
disciplinary matters. We cannot therefore accept t he
argunent on behal f of the respondent that suspensi on pending
a departmental enquiry or pending investigation, enquiry or
trial relating to a crimnal charge is not —a disciplinary
matter within the neaning of those words in Art. 314.

Before we investigate what rights a nmenber of (the forner
Secretary of State’s Services had wth respect to
suspensi on, whet her as a punishnment or pendi ng a
departrental enquiry or pending crimnal proceedings, we
must consider what rights the Government has in the natter
of suspension of one kind or the other. The general law on
the subject of suspension has been laid down by this Court
in two cases, nanely, The Managenent of Hotel Inperial New
Del hi v. Hotel Workers' Union(", and T. Cajee v. U Jornmanik
Siem2). These two cases lay down that it is well settled
that under the ordinary |aw of master and servant the power
to suspend the servant without pay could not be inplied as a
term in an ordinary contract of service between the nmaster
and the servant but nust arise either froman express term
in the contract itself or a statutory provision governing
such contract. It was further held that an order

(1) [1960] 1. S.C R 476

(2) [1961] 1. S.C.R 750.
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of interimsuspension could be passed agai nst an enpl oyee
while inquiry was pending into his conduct even though there
was no specific provision to that effect in his ternms of
appointnent or in the rules. But in such a case he would be
entitled to his remuneration for the period of his interim
suspension if there is no statute or rule existing under
which it could be wi thheld.

The general principle therefore is that an enployer can
suspend an enpl oyee pending an enquiry into his conduct and
the only question that can arise on such suspension wll

relate to the paynment during the period of such suspension

If there is no express termin the contract relating to
suspensi on and paynent during such suspension or if there is
no statutory provisioniin any |law or rule, the enployee is
entitled to his full renuneration for the period of his
i nteri msuspension; on the other hand if there is aterm in
this respect in the contract or there is a provision in the
statute or the rules framed thereunder providing for the
scal e of ‘paynent during suspension, ‘the paynent would be in
accordance therewth. These general principles in our
opinion apply wth equal force in a case where the
government is the enployer and a public servant is the
enpl oyee with this nodification that in view of the peculiar
structural hierarchy of governnent, the enployer in the case
of governnment, nust be held to be the authority which has
t he power to appoint a public servant. On genera

principles therefore the authority entitled to appoint a
public servant would be entitled to suspend him pending a
departmental enquiry into his conduct or pending a crimna

proceedi ng, which may eventually result in a -departnenta

enquiry against him This general principle is illustrated
by the provision ins. 16 of the General Causes Act, No. X
of 1897, which |ays down that where any Central | Act or
Regul ation gives power of appointnent that includes the
power to suspend or dismiss unless a different intention

appears. Though this provision does not directly apply in
the present case,
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it is in consonance with the general law of naster and
servant. But what amount should be paid to the public
servant during such suspension wll depend upon the
provisions of the statute or rule in that connection. | f
there is such a provision the payment during suspension wll
be in accordance therewth. But if there Jis no such
provision, the public servant will be entitled to his ful

enmol uments during the period of suspension. This suspension
must be di stinguished from suspensi on as a punishment which
is a different matter altogether depending upon the rules in
that behalf. On general principles therefore the govern-
nment, |ike any other enployer, would have a right to suspend
a public servant in one of two ways. It nmay suspend any
public servant pending departmental enquiry or pending
crimnal proceedings; this my be called interimsuspension

O the Governnment may proceed to hold a departnental enquiry
and after his being found guilty order suspension as a

puni shment if the rules so permit. This will be suspension
as a penalty. These general principles will apply to al
public servants but they will naturally be subject to the

provisions of Art. 314 and this brings us to an in-
vestigation of what was the right of a nenber of the forner
Secretary of State’'s Services in the natter of suspension

whet her as a penalty or otherw se.

As Art. 314 only guarantees protection to those rights which
were in existence imediately before the Constitution cane
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into force, all that is necessary is to find out the
position before August 14, 1947, when the transfer of power
took place and on January 25, 1950, just before the

Constitution came into force. Menbers of the Secretary of
State’s Services who are protected under Art. 314 were
appointed either by the Secretary of State or by the

Secretary of State in Council. Therefore on genera
principles it would have been open to the Secretary of State
or the Secretary of State in Council, as the case may be, to

suspend a nenber of such Services as the appoi nting
authority as an interimmeasure pending a departnenta
enquiry or pending a crimnal proceeding if it thought fit
to do so. What
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remuneration such a public servant would get during such
interim suspension woul d depend upon the rules if any, and
if there were norules he wiuld be entitled to his ful
emol uments during such interimsuspension. But it appears
that as the Secretary of State or the Secretary of State in
Counci |l wasin London it was thought proper for the sake of
admi ni strative  convenience to provide for suspension by
authorities other than the appointing authority. Ref er ence
in this connection may be made to s. 247 (2) of the
CGovernment of India Act. 1935, as in force upto August 13,
1947. That subsection provided that "any order suspending
any such person (rmeaning thereby a nenber  of the forner
Secretary of State's Services) fromoffice shall, if he is
serving in connection with the affairs of the Federation, be
made by the CGovernor-General exercising his individual judg-
ment and, if he is serving in connection with the affairs of
a Province, be nmade by the Governor  exercising his
i ndi vidual judgnment"”. Thi s sub-section therefore nade a
specific provision for suspension by authorities other than
the appointing authority; this was in addition to the
general right of the enployer (nanely, the Secretary of
State who was the appointing authority) to suspend an
enpl oyee (nanely, a nenber of one of the former Secretary of
State’s Services). Suspension in.s. 247 (2) cannot in our
opi nion be confined only to suspension as a penalty. The
words are general and rmust be given their full nmeaning and
woul d include any kind of suspension, whether as a penalty
or otherw se; and this power vested firstly in the Secretary
of State or the Secretary of State in Council, as the case
may be, under the general |aw of master and servant and al so
in the Governor-Ceneral and the Governor, as the case nay
be, by virtue of this provision of the statute.

Further s. 247 (3) also provided for renuneration of a
suspended nenber of one of the forner Secretary of State’s
Services and laid down that "if any such person as aforesaid
is suspended fromoffice, his renmuneration shall not" during
the period of his suspension be reduced except < to such

extent, if any, as nay be directed by the Governor-Cenera
exercising his in-
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di vidual judgrment or, as the case may be, by the Governor
exerci sing his individual judgnent". Besides this statutory

provision relating to former Secretary of State's Services,
there was a general provision as to paynment to a governnent
servant under suspension in Fundamental Rule 53. That
general provision is that a suspended governnmentservant is
at least entitled to one-fourth of his pay. This genera
provision was subject ,to s. 247 (3) andin the case of
nmenbers of the forner Secretary of State’'s Services, the
CGovernor-Ceneral or the CGovernor as the case may be, had to
specify the anpbunt which could be even nore than what was
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provided by F.R 53. Here again when F.R 53 speaks of
suspension, it speaks of it in general terms. It applies to
al | kinds of suspension whether as a penalty or otherw se.
Further r. 49 of the Appeal Rules deals with penalties and
provi des suspension as a penalty. It also provides for
appeals in r. 56 etc. where suspension is inflicted as a
penalty for good and sufficient reasons. Rule 49 applied to
the former Secretary of State's Services also and thus these
nmenbers were subject to the penalty of suspension.

A review therefore of the general |aw of master and servant,
the provisions of the Government of India Act, 1935, of the
Appeal Rules and the Fundamental Rul es discloses that -the
position on August 13, 1947 with respect to nenbers of the
former Secretary of State's Services wth respect to
suspensi on whether as~ a punishnment or otherwise was as
fol | ows. Menbers of the former Secretary of State’s
Services were liable to suspension either as an interim
measure  or as_a punishnent. \Were suspension was as an
i nteri mnmeasure and not as a punishnent, it could be inposed
either by the Secretary of State or the Secretary of State
in Council as the appointing authority or by the Governor-
General or the Governor as the case may be as the statutory
aut hority. Suspension could al so be inposed by the proper
authority as a punishnent under the Appeal Rules and such
orders of suspension were subject to appeals as provided by
the Appeal Rules.  There

449

was also provision for payment during suspension in the
shape of subsistence all owance whi ch was governed generally
by F.R 53 and in the case of nenbers of the forner
Secretary of State's Services, F.R 53 was subject to s. 247
(3) of the Government of India Act, 1935. Therefore, the
contention of the appellant that there could be no
suspensi on except by way of punishnent under r. 49 of the

Appeal Rules before 1947 is not correct. It is equally
clear that where suspension before 1947 was an interim
nmeasure and not as a puni shnent under r. 49, there was
no question of any appeal fromsuch an interim suspension
pendi ng a departnmental enquiry or - pending a crimna

proceeding. |If the position on January 25, 1950, stood
as it was on August 13,1947, the appellant -could not
susbstantially chall enge the order of the Governor passed on
July 18, 1959, for it would have been covered by s. 247(3)
of the Govemment of India Act, 1935, and the appel lant could
not clai manything nore under Art. 314 of the Constitution.
But Art. 314 does not speak of the protection which  menbers
of the All India Services had on August 13, 1947; it speaks
of protection which they had imediately before the
commencenent of the Constitution i.e. on January 25, 1950,
and that brings us to a consideration of the changes that
took place between 1947 and 1950 after the transfer of power
on August 15, 1947.

The effect of the transfer of power on the Secretary of
State’s Services in particular cane up for consideration be-
fore this Court in State of Madras -v. K M Rajagopal an(1)
and it was held that "the conferral of |Independence on India
brought about an automatic and | egal termination of service
on the date of |Independence. But all persons previously
holding civil posts in India are deened to have been
appointed and hence to continue in service, except those
governed by ’'general or special orders or arrangenents’
affecting their respective cases, The guarantee about prior
conditions of service and the previous statutory safeguards
relating to disciplinary

(1) [1955] 2 S.C. R 541.
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action continue to apply to those who are thus deened to

continue in service but not to others". Section 10 of the

I ndi an I ndependence Act provides -or the Secretary of
State’'s Services and | ays down that every person who having
been appointed by the Secretary of State, or Secretary of
State in Council, to a civil service of the Crowmn in India
continues on and after the appointed day to serve under the
Governnment of either of the new Doninions or of any Province
or part thereof, shall be entitled to receive the sanme
conditions of service as respects remuneration, |eave and
pension and the sane rights as respects disciplinary matters
or, as the case may be, as respects the tenure of his
of fice, or rights as simlar thereto as changed
circunmstances nmay pernit-as that person was entitled to
i medi ately before the appointed day, i.e. August 15, 1947
By virtue of thi's provision those nenbers of the Secretary
of State's Services who continued to serve the Governnent of
India or the Governnent of -any Province from August 15,
1947, were entitled to the protection of s. 10. What
Raj agopal an’s case(" decided was that the Governnent of
India was not bound to continue in service every nenber of
the Secretary of State’ s Services because of s. 10 of the
I ndi an independence Act; but that the protection of that
section only applied to such nenbers  of < the afore-said
services whose services the Governnent of India agreed to
continue after August 14, 1947. |n Rajagopal an’s case(" the
Governnment of India did not agree to continue Rajagopal an’s
services and therefore, he could not claimthe protection of
s. 10 of the Indian Independence Act. In the appellant’s
case his service continued after the transfer of power and
therefore he was entitled to the protection of s. 10 of the
I ndian | ndependence Act, which was alnmpst in sinmlar  terns
as Art. 314 of the Constitution so far as disciplinary
matters were concerned.
On August 14, 1947, however, ( the I ndi a Provi si ona
Constitution) Order, 1947, was pronulgated as G G O 14. By
t hat Oder, s. 247 of the Government of India was
substituted by a new section and sub-ss. (2) and (3)
(1) [21955] 2 S.CR 541.
451
thereof to which we have already referred were repeal ed.
The substituted s. 247 read as under: -
"Conditions of service of persons orginally
recruited by Secretary of State-The conditions
of service of all persons who, having been
appointed by the Secretary of State or. the
Secretary of State in Council to a-  civil
service of the Crown in India, continue on and
after the date of the establishnment - of the
Doni ni on to serve under the Government of the
Dom nion or of any Province, shall-
(a) as respects per sons serving in
connection wth the affairs of the Domi nion
be such as may be prescribed by rules made by
t he Gover nor - Gener al

(b) as respects per sons serving in
connection with the affairs of a Province-
(1) in regard to their pay, |eave, pensions,

general rights as nedical attendance and any
other natter which inmmediately before the
est abl i shnent of the Dom ni on was regul ated by
rul es made by the Secretary of State, be such
as may be prescribed by rules nade by the
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Gover nor - General ; and

(ii) in regard to any other nmatter, be such

as nmay be prescribed by rules nade by the

CGovernor of Province."
It will be clear fromthis that sub-ss. (2) and (3) of s.
247 di sappeared on August 14, 1947. No rules franed by the
Governor- General under the new section with respect to what
we have called interimsuspension have been brought to our
notice. Therefore no power was |l eft in the Governor-GCenera
or the Governor, as the case may be, to suspend a nmenber of
the forner Secretary of State’'s Services as an interim
nmeasure and only the appointing authority could suspend such
a public servant, whichin the changed circunstances would
be the Governnent of India.  The explanation for this may be
that as the Secretary of State di sappeared and his place was
taken by the Governnent of India,
452
it mght  not have been thought necessary to continue the
further powers conferred by s. 247 (2) in addition to the
general . ‘power of the appointing authority to suspend. Be
that as it may, the fact remains that on August 14, 1947, s.
247 (2) disappeared and therefore the Governor-General and
the CGovernor |ost the power to suspend as an interim neasure
a nmenber of the former Secretary of State’s Services and
such power could’ only be exercised by the appointing
authority which in the changed circunstances nmust be deened
to be the Governnment of India. As for suspension as a
puni shrent that continued to be provided in the Appeal Rules
and no change was made therein.
It has however been urged that as the  conferral of
| ndependence on India brought about an automatic and |ega
term nation of service on the date of 1ndependence, there
must in |aw have been reappoi ntnment of all nenbers of the
fornmer Secretary of State's Services. This reappointnent in
case of those serving in connection with the affairs of a
Province nust be deened to have ’been nade by the Governor
of the Province concerned and consequently the Governor will
have the power to suspend as the appointing authority. We
are of opinion that there is no force in this argunent. The
ant ecedent circunmstances with respect to such Services have
been fully dealt with in Rajagopal an’s case (1) -and those
circunmstances show that the question of the retention of
officers serving in these Services was dealt wth between
the Government of India and His Majesty’s Governnent and it
was the Government of India which decided ,that” all~ such
of ficers should continue except those whom the CGovernnent of
India, was not prepared to invite to continue and in the
case of this limted class the Government of India agreed to
conpensati on. It was in consequence of this agreenent
bet ween t he Governnent of India and H s Majesty’s Governnment
that s. 10 of the Independence Act provided that those
officers -who continued woul d have the sane conditions of
service etc. as they were entitled to imediately  before
August 14, 1947. The Governors of Provinces were nowhere in
the picture in this matter and we can see

(1) [1955] 2 S.C R 541.

453
no warrant for holding that the appointnment nmust be deened
to be by the Governors of Provinces where such officers were
serving in connection with the affairs of a Province.
It is true that the Indian Adm nistrative Service as an all -
India Service was legally and formally constituted in 1951
It is also true that under s. 10 of the Indian |ndependence
Act nmenbers of the forner Secretary of State’'s Services
continued on and after August 14, 1947, to serve under the
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Government of either of the new Dom nions or of any Province
or part thereof It is also true that there are sone passages
in the correspondence between H's Majesty’'s CGovernment and
the Governnent of India which suggest that H's Mjesty’'s
CGovernment was thinking on the lines that nenbers of the
former Secretary of State’'s Services will become nenbers of
the Provincial - Services. These however are not concl usive
of the matter and we have to find out what actually took
place after this exchange of correspondence between the
Gover nnent of India and H's Mjesty' s Governnent in
connection wth the former Secretary of State's Services.
We have already indicated that s. 10 was incorporated in the

I ndi an | ndependence Act in consequence of this
correspondence between the Governnent of India and Hi s
Maj esty’s Government. Thereafter we find that the India

(Provi sional Constitution) Oder, 1947 (i.e. GG O 14) was
passed on August 14,1947, under powers conferred on the
CGovernorGeneral by virtue of s.. 9 (1) (a) of +the Indian
| ndependence Act. ~Article 7 (1) of that Order is in these
terms:
(1) Subject-to any general or special orders
or arrangenments-affecting his case, any person
who inmediately before the appointed day is
holding any civil post under the Crown in
connection wth the affairs of the Governor-
General’ or Governor-General in Council or of a
Province other than Bengal -or the Punjab
shall', " as fromthat day, be deened to have
been duly appointed to the corresponding post
under the, Crownin connec-
454
tion with the affairs of the Dom nion of India
or, as the case may be, of the Province."
Reading this provision along with the provision in s, 10 of
the Indian Independence Act, it would in our opinion be
right to say that so far as the. nenbers of the forner
Secretary of State’'s Services are concerned they /nust be
deened to have been appointed to the posts on which they
were serving at the time of conferral of |ndependence, by
the Govemrmentof India. The deenmed appoint ment under Art. 7
(1) of G GO 14 was "subject to any general or specia
orders or arrangenents affecting his case", and these
arrangenents are clear fromthe correspondence which ~“ensued
bet ween t he CGovernment of India and Hi s Maj esty’ s
CGover nment . That correspondence and the special orders or
arrangenents contenplated by Art. 7 (1) of GG O 14 show
that so far as the menbers of the forner  Secretary of
State’s Services were concerned, it was the Government of
I ndi a which took the final decision whether to continue such

officers or not. It is true that in so doing it consulted
the various Provincial CGovernnents and was to a | arge extent
gui ded by the views of the Pr ovi nci al Governnents,

particularly in connection wth such officers who were
serving in connection with the affairs of the Provinces;
even so, as the facts in Rajagopalan’s case(1l) show, the
final decision whether to continue or not a nenber of the
former Secretary of State’'s Services was taken by the
Governnment of India. In these circunstances it would in our
opinion be reasonable to hold that in the case of the
menbers of the former Secretary of State’s Services it was
the Government of India which must be deenmed to have
appoi nted them after the conferral of Independence on India
to the respective posts which they were holding whether
under the CGovernment of India or under the Governments of
Pr ovi nces. This conclusion is reinfored by the fact that
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the systemin force before 1947 was that all nenbers of the
Secretary of State's Services were assigned to one Province
or other and fromthem such nenbers as were necessary used
to be on deputation to the CGovernment of India for serving
it directly. It would be very anonal ous
(1) [1955].2 S.C. R 541.
i ndeed that the accident whether an officer was serving on
August 13, 1947, on deputation under the Governnent of India
directly or in the Province to which he was assigned should
det erm ne who the appointing authority nmust be deemed to be
on the date of the transfer of power. Such an anomaly could
in our opinion never have been intended and we have no doubt
therefore in view of the history dealt with in Rajagopal an’s
case(1l) that on the conferral of Independence, even if there
was legal termnation of the services of nenbers of the
fornmer Secretary of State' s Services, the reappoi ntment nust
be deened to be by the Government of India and not by the
Governors of Provinces even in the case of officers who were
serving in connection with the affairs of Provinces.
In this ‘connection our attention has been drawn to s. 241
(1) of the Governnent of I'ndia Act 1935 as it then stood,
which is in these terns:-

"(1) - Except as expressly provided by this Act,

appoi ntnents to the civil services of, and

civil posts under, the Crown in India, shal
be nade- -
(a) in the case of services of the Dom nion

and ‘posts in connection with the affairs of
the Domini on, by the Governor-General or such
person as he may direct;
(b) in the case of services of a Province,
and posts in connection with the affairs of a
Provi nce, by the Governor or such person as he
may direct."
This provision in our opinion does not apply in the peculiar
circunmst ances arising out of the transfer of power in August

1947. It is a general provision relating to appointnents to
civil services and civil posts under the Domi nion or /under
the Provinces. It has in our opinion nothing todo with the

case of nmenbers of the civil services and holders of civi
posts who were deened to have continued by virtue of Art. 7
of G GO 14 of August 14, 1947. dause (b) of s. 241 (1)
therefore cannot in our opinion lead to the inference that
in the case of those nenbers of the former Secretary  of
State’s

(1) [1955] S.C. R 541.
456

Servi ces who were deemed to have been appointed in
connection wth the affairs of a Province under Art. 7 (1)
of G GO 14, the appointnments nmust be deened to have ' been
nmade by the Governor. Such deenmed appointnents- in our
opi nion nust depend for their validity on Art. 7 G GO 14
and not on s. 241 of the CGovernment of India Act which is
not a deem ng provision and therefore we have to look to
Art. 7 (1) to find out by whomthe appointnents nust  be
deened to have been nmade in these of the nmenbers of the
former Secretary of State’'s Services. As Art. 7 opens with
the words "subject to any general or special orders or
arrangenents affecting his case " (i.e. each individua
officer’s case), it nust be held in view of the history
which is elaborately set out in Rajagopalan’s case(-) that
so far as nmenbers of the former Secretary of State’'s
Servi ces were concerned, it was the Governnent of India who
nmust be deemed to have nade the appointnents in view of the
special orders and arrangements wth respect to such
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of ficers.
Reliance in this connection was al so placed on the anendnent
of s. 240 (2) of the Government of India Act by the sane
G GO Section 240 (2) as it originally stood provided that
" no such person as aforesaid (neaning thereby a nenber of a
civil service of the Crown in India or a person holding any
civil post under the Crown in India) shall be dism ssed from
the service of Hs Majesty by any authority subordinate to
that by which he was appointed". Anendnent of this sub-
section becanme necessary as the Secretary of State for India
was di sappearing and some authority had to be provided which
could dismss nenbers of the former Secretary of State's
Services. G GO 14 therefore provided that no nenber of a
Secretary of State's Services who continued in service after
August 14, 1947, shall be dismssed by any authority
subordinate to the Governor-Ceneral or t he Gover nor
accordi ng as that person was serving in connection with the
affairs  of the Dom nion or of a Province. This amendnent
gave power to the Governor to dism ss even nenbers of the
fornmer Secretary of State's Services and stress has been
| ai d on behal fof
(1) [1955] 2 C.R 541.
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the respondent on this anendnent and it is urged that this
shows that appointnents of such nenbers who were serving in
connection with the affairs of the Provinces nust be deened
to have been made by the Governor concerned. It appears
however that the anendrment by which the Governor could
dism ss a nenber of the forner Secretary of State’ s Services
may have crept in by inadvertence, for it would prima facie
be agai nst the provisions of the guarantee contained in s.10
of the Indian |Independence Act. 1In any case this sub-
section was further anended by G G O 34 and the power of
di smissal was only vested in the Governor-CGeneral and was
taken away fromthe Governor. W are therefore of opinion
that no inference can be drawmn fromthe fact that for a
short time s. 240 (2) provided that the Governor may disnss
a nmenber of the forner Secretary of State's Services, that
the appointnments of such nenbers who were -serving in
connection with the affairs of the Province was by the
CGovernor, and not by the Government of India. Such _an
inference is in our opinion against the conclusion which can
be plainly drawn from the history relating to t he
conti nuance and appointnent of the nenbers of the forner
Secretary of State’'s Services at the tinme of conferral of
| ndependence and the provisions of Art. 7 (1) of GG O 14
of August 14, 1947.
The final position therefore on January 25, (1950, wth
respect to suspension of a nenber of the forner Secretary of
State’'s Services whether as a punishment or as an interim
neasure pending departnental enquiry or pending a -crinna
proceeding was this. Such nenber could be suspended | under
the general |aw by the appointing authority, which in the
changed circunmstances was, the Governnent of India, as  an
i nteri mnmeasure pending a departnmental enquiry or pending a
crimnal proceeding, but there was no power in any other
authority to pass such an order of interim suspension, for
as we have already indicated the power under s. 247 (2) was
repealed by G G O 14 of August 14. 1947. Besides this power
of interim suspension otherwi se than as a punishment, the
power to suspend
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as puni shment continued under r. 49 of the Appeal Rules and
an order of suspension rmade in exercise of that power was
subject to appeal wunder r. 56 etc., thereof So far as
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paynment during the period of interimsuspension or during
the period of suspension as a penalty is concerned, s. 247
(3) had disappeared and therefore the general provision
contained in F.R 53 applied. That general provision has
made sone distinction between the nenmbers of the Indian
Cvil Service and others; but that is a matter of detail, in
which it is unnecessary to go. So the position inmmediately
bef ore the comrencenent of the Constitution was that nenbers
of the forner Secretary of State's Services could be
suspended either as an interim measure pending departnental
enquiry or pending crimnal proceeding or as a punishment.
VWhere suspension was as an interimneasure and not as a
puni shnment such suspension could only be by the appointing
authority, which in the changed circunstances should be
deened to be the GCovernnent of India. Such interim
suspensi on was not -~ subject . to any appeal. So far as
suspension as a _-punishnment was concerned, r. 49 of the
Appeal Rules applied and the authorities specified in these
Rul es coul'd pass an order of suspension as a punishment and
that order woul d be subject to appeal provided inr. 56 and
other rules therein. As to the paynent during the period of
suspension that was governed by F.R 53. It is this
position whi ch was protected by Art. 314 of t he.
Constitution so far as suspension of nenmbers of the forner
Secretary of State’'s Services was concerned whether as an
i nteri mnmeasure or as a puni shrment.
Then we conme to the Discipline Rules 1955. Rule 3 of these
Rul es provides for penalties and omts suspension as a
penalty. Now if suspension had remained a penalty under r.
3 of the Discipline Rules, the appellant would have been
entitled to the same rights as respects suspension as a
puni shnent or rights as simlar thereto as changed
ci rcunst ances would permt in view of "Art. 314. But r. 3 of
the Discipline Rules has altogether done away wth the
penal ty of suspension for nmenbers of
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the Indian Administrative Service, which includes t he
nmenbers of the Indian Cvil Service under r. 3 (a) and (b)
of the Recruitnent Rules. Further rules corresponding to
the Discipline Rules was repeal ed by r. 23 of the Discipline
Rul es-, so after the Discipline Rules cane into force .in
1955 suspension could no longer be inflicted as a penalty on
a nenber of the Indian Administrative Service (including
menbers of the Indian Gvil Service who became nenmbers  of
t he Indian Administrative Service). It is therefore
unnecessary for us to consider whether the order of July 18,
1959, can be justified as a punishnent and if so whether the
menorial provided by r. 20 of the Rules is a sufficient
protection for the purpose of Art. 314 which  speaks of
"rights as simlar thereto as changed circunstances may
permt". Nor is it the case of the respondent “that the
appel | ant was suspended by way of punishment by the order of
July 18, 1959. The respondent justifies the said ‘order
under r. 7 ( 3) of the Discipline Rules and thus the case of
the respondent is that the appellant was suspended not as a
-puni shnent but that the order of suspension was passed by
the Governor as an interimmeasure which he could do either
pendi ng a departmental enquiry or pending a crimninal charge.
The appellant has thus been suspended by the order of July
18, 1959, not as a punishnment but as an interim measure
pending a crimnal charge against him and this is what
practically in terns the order says, for it places the
appel l ant i mmedi ately under suspension because a crimina
case was pending against him But as we have already
poi nted out the power to pass an order of interim suspension
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in the case of a nenber of the fornmer Secretary of State’'s
Services on January 25, 1950, was only in the appointing
authority, (nanely, the Governnent of India). The power to
suspend a menber of the Indian Adninistrative Service which
the appellant becane by virtue of r. 3 of the Recruitnent
Rul es as punishrment has disappeared from r. 3 of the
Di scipline Rules 1955. The appellant therefore could not be
suspended by the Governor as an interimnmeasure and such

suspension could only be by the Governnment of India. The
proper procedure therefore in a case
460

where the State Governnent wants a nenber of the fornmer
Secretary of State’'s Services to be suspended pending
departnental enquiry or pending investigation, inquiry or
trial of a crimnal charge against himis to approach the
Government of Indiaand ask it as the appointing authority
to suspend such officer-as andinterimmeasure. It is not
open to the Governnent of India by framing arule liker. 7
of the DisciplineRules to take away the guarantee as to
Di sciplinary natters contained in Art. 314. W have al ready
said that the guaranteein the case of a nenber of the
fornmer Secretary of State's Services is that in disciplinary
matters his rights would be the same or as simlar thereto
as changed circunstances would permt as t hey wer e
i mediately before the commencenent of # the constitution.

The right in the matter of interimsuspension As distinct
from suspension as a punishnent was that a nenber of the
fornmer Secretary of State's Services could not be suspended
by any authority other than the Governnent of India. That
was guaranteed by art. 314 and coul d not be taken away by
framing a, rule like r. 7 of the Discipline Rules. = W have
already referred to Bakshi’'s case(" in which it ‘has been
held that the rights guaranteed by Art. 314 of the Constitu-
tion could not be destroyed or taken away by the 'Centra

Government in exercise of its rule-making power’ In the
present case the right guaranteed to a nenber of the forner
Secretary of State’'s Services with respect to/ interim
suspension (as distinct from suspension as a puni shment is
that such a nmenber cannot be so suspended except by the
appointing authority which in the changed circunstances is
the CGovernment of India. That right has in our opinion been
violated by r. 7 of the Discipline Rules —insofar as it
permts any authority other than the Government of India to
suspend pendi ng a departnental enquiry or pending a crimna

charge a public servant who was a menber ~of the, former
Secretary of State's Services. Rule 7 therefore insofar as
it permts this violation of the guarantee contained in Art.
314 with respect to interim suspension (ot her t han
suspensi on

(1) [21962] Supp. | S.C R 505.
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as a punishrment) is to that extent ultra vires Art. 314 i.e.
insofar as it applies to the menbers of the ['ndi an

Admi nstrative Service who fall within cls. (a) and (b)  of
r. 3 of the Recruitnent Rules. it follows therefore that the
order of the Governor dated July 18, 1959, purporting to be
passed wunder r. 7 (3) of the Discipline Rules is wthout
authority and rmust be set aside.

This brings us to the question of relief to be granted to
the appellant. it appears that on Septenber 11, 1963, the
Governor passed an order by which he reinstated t he
appellant for the period fromJuly 18, 1959, to April 4,
1963, and granted himhis full emoluments for that period.
The writ petition in the present case was filed in February
1962. So the appellant is apparently not entitled to any
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further relief in the matter of his enolunents besides what
has been granted to himby the Governor. The order of

reinstatement contained therein is unnecessary in view of
our decision and the order granting full enolunments may be
taken to be in pursuance of our judgment.

W therefore allow the appeal and declare r. 7 of the
Discipline Rules insofar as it applies to nenbers of the
Indian Administrative Service who are nenbers thereof by
virtue of r. 3 (a) and (b) of the Recruitment Rules to be
bad to the extent to which it pernmits an authority other
than the Government of India to suspend as an interim
nmeasure (and not as a punishnent) such nenbers of the
Servi ces. In consequence we set aside the order of the
CGovernor dated July 18, 1959. As however the order of
Septenber, 1963, has granted all such nonetary reliefs to
the appellant as we could grant himon setting aside the
order of July 18, 1959, no further relief can be granted to
the appellant. W order the respondent the State of Punjab
to pay the costs of the appellant in this Court as well as
in the Hi'gh Court-

RAGHUBAR DAYAL J.-1 am of opinion that this appeal should be
di sm ssed

The appellant a menber of the Indian Civil Service, was
serving under the Governnent of Madras i mediately before
the appointed day', i.e. August 15

462

1947, as laid down in sub-s. (2) of s. | ~of the |Indian

| ndependence Act, 1947 (10 & 11 Ceo. 6, Ch. 30) hereinafter
referred to as the I'ndependence Act. He continued to serve
under the CGovernment of Mdras on and after the  appointed
day. Subsequently, he was transferred to the State of
Punj ab where he was serving on ,,July 18, 1959, when he was
suspended by the CGovernor of Punjab as a crimnal case was
pendi ng against him ’'the appellant was a nenber of the-
Indian Administrative Service in 1959 and the order of
suspensi on appears to have been nmade by the Governor in

exercise of the power conferred by r. 7 of the Al India
Services (Discipline and Appeal ) Rules, 1955, hereinafter
referred to as the Discipline Rules. The appel | ant

challenges the wvalidity of this order on the ground that
this rule violates the provisions of art. 314 of the
Consti tution. His contention is that prior to August 15,
1947, a nmenber of the Indian CGvil Service could be
suspended by way of punishrment in view of r. 49 of the Gvi
Servi ces (O assification, Control and Appeal ) Rul es,
hereinafter referred to as the C assification Rules and that
there was no provision for his suspension otherw se than as
a penalty and that his suspension, as a disciplinary
neasure, though perm ssible, would have been then treated as
suspensi on by way of penalty and therefore as subject to an
apeal under r. 56 of the Cassification Rules. No appeal is
provided under the Discipline Rules against an order of
suspensi on wunder r. 7 which therefore violates art. 314 of
the Constitution as, according to that article, he was
entitled to receive fromthe Governnent the sanme rights  as
respects disciplinary matters or rights as simlar thereto
as changed circunstances, permtted as he was entitled to
i mediately before 'the commencenent of the Constitution.
He further contends that sub-s. (2) of s. 10 of the
I ndependence Act guaranteed to him the same rights as
respects disciplinary matters or rights as simlar thereto
as changed circunstances pernmtted, as he was entitled to
i medi ately before the appoi nted day.

It was further contended, during the course of the
subm ssions in Court, that though prior to the appoin-
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ted day an order of suspension during the pendency of a
departmental enquiry or of a crimnal charge could have been
made only by the Governor-CGeneral or the Governor, such an
order thereafter and till January 26, 1950 could be made
only by the Governor-General, and that therefore such a
suspensi on order subsequent to the comrencenent of the
Constitution could be nmade by the Union Governnent and not
by the Governnent of Punjab and that for this reason too, r.
7 of the Discipline Rules empowering the State Governnent to
make an order of such suspension violates art. 314.

I need not discuss the various points on which | agree wth
ny |earned brother Wanchoo, J. | agree that the expression
"changed circunstances’ 'in art. 314 only refer to the
constitutional changes which occurred after the transfer of
power in August, 1947, and the coming into force of the
Constitution in January, 1950, that suspension during the
pendency of disciplinary proceedings or of a crimnal charge
is related to disciplinary matters within the neaning of
those words in art. 314, that fromthe appointed day there
was no express provision in the Government of India Act or
in the rules franed thereunder enpowering the Governor-
CGeneral or the CGovernor to suspend, otherwise as penalty,
officers appointed by the Secretary of State for India and
that any order of suspension pending enquiry against a
person appointed by the Secretary of State on a day
i mredi ately before the comng into force of the Constitution
had to be made by the Government inthe exercise of the
general power of suspension which an enployer has wth
respect to his enployee, that thi's general power an enpl oyer
has to suspend an enployee pending an enquiry into his
conduct vests in the appropriate authority where t he
Covernment is the enployer and a public  servant  is the
enpl oyee and that such an authority in the case of

CGovernment, in view of the -peculiar structure of the
hi erarchy of Government, be taken to be the, authority which
has the power to appoint the public servant concerned. | am

however. further of opinion that the appropriate ‘authority
in this connection can also include officers superior to
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the appointing authority and that in the case of nmenbers of

Al India Services serving under any state includes the
Gover nor who, as the executive head of St at e, has
adm ni strative control cover all officers serving under the
State Government. It would be anomal ous to hold that the

CGovernor could not suspend a person, appointed by the
Secretary of State, during the pendency of departnenta
proceedings or a crimnal charge against him | though he
coul d have inposed a penalty of suspension on such a person
in viewof rr. 49 and 62 of the Cassification Rules /which
were in force between the appointed day and January 25,
1950, and continued in force subsequently, up to the ' com ng
into force of the Discipline rules. 1, however, do not ' rest
ny decision on this viewas, in nmy view, the appellant is to
lie deened to have been appointed by the Governor of Madras,
on the appointed day, to the post corresponding to ,the post
he was hol ding i mediately before the appointed day under
the Madras CGovernnent.

I now deal with the question of the authority which should
be taken to be the appointing authority for persons who had
been appointed by the Secretary of State to the Civi
Services or to any post under the Crown and who continued to
serve the CGovernnment after the appointed day. To determ ne
this question it is necessary to consider the follow ng
matters: (1) Did the Service known as the Indian G vi
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Servi ce, whose nenbers were to be recruited by the Secretary
of State for India in viewof s. 244 (1) of the Governnent
of India Act, cease to exist on and fromthe appointed day
and, if so, whether any other AR India Service took its
place inmmediately after it had ceased to exist? (2) |If it
ceased to exist, were the services of the nenbers of the
Indian Civil Service termnated imediately before -the
appoi nted day? (3) Which nenbers of the Service continued in
service of the Government on or after the appointed day. (4
) Whet her those who so continued did so on account of their
becom ng servants of the new Government under the provisions
of any Act, or their continuance in service was on account
of their fresh appointnent. (5) If it was due to fresh
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appoi ntnent, which authority appointed themand to which
post or service

Before | deal with the above questions, | may set out the
rel evant provi sions which have a bearing in this connection

The | ndependence Act was enacted by the British Parlianment
on July 18, 1947, for setting up in India two independent
Dom ni ons and to provide for necessary consequenti a

matters. By sub-s. (1) of s. 1, two independent Domi nions
known as India and Pakistan were to be set up from August
15, 1947. Subsection (*2) of that section provided for
their being referred to as the new Dom nions and August 15,
1947, being referred to as the appointed day. One of the
consequences of the setting up of the new  Dom nions was
stated in sub-s. (1) of s. 7 to be that Hs Mjesty's

CGover nirent in the United Kingdom was to have no
responsibility as respects the governnent of any of the
territories which, imediately before the appointed day,

were included in British India. Section 9 “enpowered the
Covernor-Ceneral to nake such provisions by order as
appeared to himto be necessary or expedient for 'certain
purposes nentioned therein. Subsections (1) and (2) of s.
10 of the Act read:
"(1) The provisions of this Act keeping in
force provisions of the Government “of /India
Act, 1935, shall not continue in- force the

provi si ons of t hat Act rel ating to
appoi ntnents to the civil services of, and
civil posts under, the Crown in India by the

Secretary of State, or the provisions of that
Act relating to the reservation of posts.

(2) Every person who-

(a) havi ng been appointed by the Secretary
of State, or Secretary of State in Council, to
a civil service of the Crown in [ ndi a
continues on and after the appointed day to
serve under the CGovernment of either ~of the
new Dom nions or of any Province -or part
t hereof; or

(b) having been appointed by H's Mjesty
bef ore the appointed day to be a judge of the
Feder a

SCl / 64- 30
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Court or of any court which is a H gh Court
wi thin the neaning of the Governnent of India

Act , 1935, continues on and after t he
appoi nted day to serve as a judge in either of
the new Dom nions, shall be entitled to

receive fromthe Governnents of the Doninions
and Provinces or parts which he is from time
to time serving or, as the case may be, which
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are served by the courts in which he is from
time to tine a judge, the sane conditions of
service as respects remuneration, |eave and
pension, and the same rights as respects
disciplinary matters or, as the case may be,
as respects the tenure of his office, or
rights as simlar thereto as changed
circunstances nay permt, as that person was
entitled to immediately before the appointed
day
The Covernor-Ceneral, in the exercise of the power s
conferred on him by s. 9 nmade the India (Provisiona
Constitution) Oder, 1947 (G G O 14 of 1947), hereinafter
called the Provisional Constitution Oder. Article 7(1) of
this Oder is:
"Subj ect to-any general or special orders or
arrangenents affecting his case, any person
who immediately before the appointed day is
holding any civil post under the Crown in
connection wth the affairs of the Governor-
General or CGovernorCeneral in Council or of a
province -other than Bengal or the Punjab
shall, ~as fromthat day, be deemed to have
been duly appointed to the correspondi ng post
under the Crown in connection with the affairs
of the Dom nion of Indiaor, as the case nay
be, of the Province."
Sub-section (1) of s. 241 of the Governnent of
India Act, as nodified by this Oder, reads:
"Except  as expressly provided by this Act,
appointnents to the civil services of, and

civil posts under, the Crown in India, shal

be made-

(a) in the case of services of the Dom nion
and posts in connectionwith the affairs of
the
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Dom nion, by the Governor-General or/ such
person as he nmay direct;

(b) in the case of services of a Province,
and posts in connection with the affairs of a
Provi nce, by the Governor or such person as he
may direct.”

Section 247 of the Government of India Act  as
nodi fi ed

reads:

"The conditions of service of all persons who,
having been appointed by the Secretary of
State or the Secretary of State in Council to
a civil service of the Crown in I'ndi a,
conti nue on and after the date" of t he
establishment of the Dominion to serve | under
the Governnent of the Dominion or of any
Provi nce shall, -

(a) as respects per sons serving in
connection with the affairs of the Doni nion be
such as may be prescribed by rules nade by the
CGover nor Gener al ;

(b) as respects per sons serving in
connecti on

with the affairs of a Province-

(i) inregard to their pay, |eave, pensions,
general rights as to nmedical attendance and
any other matter which i medi ately before the
est abl i shnent of the Dom ni on was regul ated by
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rul es made by the Secretary of State, be such
as nmay be prescribed by rules nade by the
CGover nor General ; and

(ii) in regard to any other matter be such as

may be prescribed by rules made by the
Gover nor
of the Provi nce. "

Sections 244 to 246 of the Governnment of India Act, 1935,
which dealt wth Services recruited by the Secretary of
State was onmitted fromthe Act by this O der.

Ref erence may also be made to the announcenent by His
Excel l ency the Viceroy on April 30, 1947. It purported to
relate to grant of conpensation for prenmature term nation of

their service in India to nenbers of the Civil Services
appoi nted by the Secre-
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tary of State andto regular officers and British Warrant
Oficers of the I'ndian Naval and Mlitary Forces. |Its first
7 paragraphs are “set out at pp. 548 to 550 in State of
Madras v. ~K M -Rajagopalan(l). Its para 8 stated inter
alia:

“I'n pursuance -of their wish to give al
possi ble help to the Governnent of India in
buil ding up the new services, H's Mijesty’s
Government agree 'that their obligation covers
the claimto ultimte conpensation of those
British nenbers
of the Services who are asked to serve on in
I ndi a ‘and decide to do so."
It may also be nmentioned that subsequent to June. 3, 1947,
the Government of India nmde enquiries through the
Provi nci al Governments fromthe nenbers of the Secretary of
State’'s Services, including the Indian Cvil Service. about
their desire to continue in service of the Governnent ' after
the transfer of power and also nade enquiries from the
Provincial Governnments thenselves about their readiness to
retain those officers in service who expressed their desire
to continue in service.
This Court had occasion to discuss the effect of the steps
taken by the Governnent of India prior to the appointed day
and of the provisions of the Independence Act  and the
Provisional Constitution Oder in Rajagopalan’s case(1)
Raj agopal an was a nenber of the Indian Civil Service and was
serving in the Province of Madras till August 14, 1947, when
his services were terminated, though he had expressed his
willingness to continue in the service of the, Govern. nent
of Madras on and after the appointed day. Wat this Court
directly held and observed in connection with (the points
urged before it in that case would be nmentioned at
appropriate places in discussing the five points |/  have
fornmul ated earlier.
This first two points were directly decided in that | case.
This Court held that the Secretary of State and his Services
di sappeared as fromthe appoin-
(1) [1955] 2 S.C. R 541.
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ted day and that, s. 10(2) of the Independence Act and art.
7(1) of the Provisional Constitution Order proceeded on a
clear and unequivocal recognition of the validity of the
various special orders and the individual arrangenments made
and ampunted to an inplicit statutory recognition of the
principle of automatic termination of the Services brought
about by the political change. It is clear therefore that
the Indian Cvil Service, one of the Secretary of State’'s
Services, ceased to exist fromthe appointed day and that
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the services of its nmenbers automatically termnated on
August 14, 1947.

This Court had not to consider whether any Al India Service
was set up to take the place of the Indian Civil Service on
and from the appointed day, as the term nation of
Raj agopal an’s services was held to be wvalid. There is
nothing on the record to show that any such new Service took
the place of the Indian Gvil Service at the changeover,
t hough, subsequently, the Indian Administrative Service was
set up as an All India Service. Wen it was actually set up
is not knowmn. Article 312 of the Constitution states in cl
(2) that the Services known at the conmencenent of the
Constitution as the Indiian Administrative Service and the
I ndi an Police Service shall be deemed to be services created
by Parlianent under that article. The Al India Services
Act, 1951 (Act LXI of 1951) defined an All India Service to
nmean the service known as the Indian Administrative Service
or the service known as the Indian Police Service. The
I ndi an Adm ni strative Service Recruitnent Rules, 1954, canme
into force in 1954 and its r. 3 dealing wth t he
constitution of the service provides inter alia that the
Service shall consist of (a) menbers of the Indian G vi
Service, not permanently allotted to the judiciary; (b)
menbers of the Indian Cvil Service permanently allotted to
the judiciary who have been hol di ng executive posts fromthe
date of comencenment of the Constitution; (d) persons
recruited to the Service before the commencenment of those
Rules. It appears therefore that all the
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menbers of the Indian Gvil Service who continued to serve
the Governnment on and after the appointed day were not nade
menbers of the Indian Adm nistrative Service and that those
who were nade menbers of the Service becane nmenbers of such
Service in 1954. |f the Indian Adm nistrative Service had
been set up to replace the Indian Cvil Service imrediately
on the appointed day and the erstwhile nenbers of the Indian
Cvil Service had becone its nenbers, the provisions of r. 3
(a) and (b) would have been different fromwhat they are.
This indicates that the Indian Administrative Service did
not take the place of the Indian Cvil Service automatically
after the changeover on the appointed day and that therefore
the nenbers of the Indian Cvil Service who continued in

service did not continue so as nenbers of any Al India
Servi ce. The Viceroy’'s announcenent dated April 30, 1947,
makes no nention of any Al India Service replacing the

Indian Civil Service imediately on the transfer of power
though it specifically mentioned in para 8 about the giving
of all possible help to the Governnent of India in building
up the new Services and to the nmenbers of the Secretary of
State’'s Services continuing to serve under the Governnent in
India after the transfer of power. The provisions of art.
7(1) of the Provisional Constitution Order also do not' refer
to the persons in the Secretary of State’s Services to
continue in service as nenbers of any All India Service
though it specifically deals with the appointnent of such
ot her enpl oyees of Governnent to the posts they had held on
the day imredi ately precedi ng the appoi nted day.

| amtherefore of opinion that the service of the appellant
as a menber of the Indian GCivil Service cane to an end on
August 14, 1947, and that thereafter he did not
automatically-or otherw se beconme nenber of any Al India
Servi ce on August 15, 1947.

In connection with point no. 3 formulated by ne. this Court
said in Rajagopal an’s case(1l) at P. 552

(1) [1955] 2 S.C R 541
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that the continuance of service was contenplated only in
respect of such of the previous servants who intinated their
desire for the continuance of their services and whose offer
in that respect was accepted, and at p. 563 that sub-s. (2)
of s. 10 of the Independence Act had nothing to say as to
who were the persons who would continue in service and
receive the benefit that being obviously left to be provided
by delegated ’'legislation in the shape of Oders of the
CGovernor-Ceneral and at p. 565 that in view of t he
provisions of art. 7(1) of the Provisional Constitution
Order, all persons who were previously holding civil posts
were deened to have been appointed and hence to continue in
service excepting those whose case was governed by genera
or special orders or arrangenents affecting their cases. It
is clear therefore that only those nmenbers of the Secretary
of State’'s Services continued in service who had been
hol ding civil posts immedi ately before the appoi nted day and
were deened to have been appointed to the correspondi ng post
in viewof the provisions of art. 7 (1) of the Provisiona
Constitution Order.
The persons who had been holding civil posts imediately
before the appointed day did not automatically becomne
servants of the new GGovernnent on the appointed day.
Article 7(1) of the Provisional Constitution O der
contenpl ates ' deenmed appointnent’ of such persons to their
respective posts on that day. The |anguage of this article
is not consi st ent with any suggesti on t hat t hey
automatically, by the force of the |Independence Act or the
Provisional Constitution Order, becane holders of the
respective posts on the appointed day. The |anguage is very
much different fromthe | anguage used in Arts. 374, 376, 377
and 378 of the Constitution which provide for certain
persons hol ding office i mediately before the comrencenent
of the Constitution becom ng, on such comrencenent,  hol ders
of correspondi ng posts on such commencenent. The |anguage
is also different fromthat of Art. 375 of the Constitution
whi ch deals with the continuance of courts, authorities
472
and officers after the commencenent of the Constitution and
reads:
"All  courts of civil, crimnal and revenue
jurisdiction, al | authorities and al
of ficers, judicial, executive and m nisterial
throughout the territory of India, shal
continue to exercise their respective
functions subject to the provisions of this
Constitution.™”
There is no such expression in this article which would
indicate that any of these officers had to be freshly
appoi nted or woul d be deened to have been appointed to their
respecti ve posts on the conmencenent of the Constitution.
The |anguage of art. 7(1) of the Provisional Constitution
Order correspond to sonme extent to that of s. 58 of 21 & 22
Vic. Cap. CVI, 1858, an Act for the better Governnent - of
India, which was passed when the ., Governnent of India was
transferred to Her Myjesty fromthe East India Conpany.
Section 58 reads:
"Al'l persons who at the tinme of the conmmence-
ment of this Act shall hold any offices,
enpl oyment's, or conm ssions what ever under the
said Company in India shall thenceforth be
deened to hold such offices, enploynents, and
conmi ssions under Her Majesty as if they had
been appointed under this Act.............. "
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The |language of art. 7(1) of the Provisional Constitution

Order, for purposes of conparison, may be just noted, and is
"....any person who inmediately before the
appoi nted day is holding any civil post under
the Cown .... shall, as fromthat day, be
deemred to have been duly appointed to the
correspondi ng post under the Crown...."

The |anguage of s. 58 of the 1858 Act contenplated a fresh

appoi ntnent, though deened appointnment, as is abundantly

clear from the words 'shall.... be deened to hold such
of fices, enploynents, and corn-
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mssions. .as if they ‘had been appointed under this
Act...... '

| amtherefore of opinion that the Provisional Constitution
O der, by its art. 7(1), provided for deened fresh
appoi ntnent of the nenbers of the Secretary of State’s
Servi ces whose services had termnated automatically on the
day i medi'ately precedi ng the appoi nted day.

I will nowdeal with the last point as to which authority
woul d be deened to have appoi nted the persons who had been
in the Secretary of State’'s Services, to their corresponding
posts on the appoi nted day.

The CGovernment of I'ndiaAct, 1935, hereinafter called the
Act, as nodified by the Orders of the Governor-GCeneral, was
in force on that day and the authorities conpetent to rmake
appoi ntnents on that day woul d be deened to have made the
appoi ntnents of the erstwhile servants in the Secretary of
State’'s Services. No other authority could have nade those
appoi ntnents and therefore no other authorities . could be
deened to have nade those appoi ntnents which were deened to
be made in view of the provisions of ~art.~ 7(1) of the
Provi si onal Constitution O der.

Section 241 of the Act provided that the GovernorGeneral, or
such person as he may direct, would make appointnments to the
civil services of the Dom nion and civil posts in connection
with the affairs of the Dom nion and that the Governor woul d
nake appointments to the services of a Province and posts in
connection with the affairs of a Province. Such persons of
the Secretary of State's Services who were holding posts in
connection with the affairs of a Province would therefore be
appoi nted to the correspondi ng posts, on the appoi nted -day,
by the Governor of that Province, as only he could have made
appoi ntnents to those posts. It is to be noticed that art.
7(1) of the Provisional Constitution Order refers to
appoi ntnents to posts and not to appointnents to ~Services
and that even prior to the appointed day the appoint-
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nments, to the various posts in the Provinces, of nenbers of

Al India Services allotted to the cadre of the Provinces
were also nmamde by the Governor and not by the “Governor-
CGeneral . In this respect, with regard to all appointnents

to posts in connection with the affairs of the Provinces
there had been really no , change.

It is contended for the appellant that his deened
appointnent to the post corresponding to the post he had
held on August 14, 1947, was by the GovernorGeneral or the
Government of |India. Article 7(1) of the Provisiona
Constitution Order does not expressly provide so. Secti on
241 of the Act did not authorize the Governor-Ceneral to
nmake appointments to posts in connection with the affairs of
t he Pr ovi nces. The provisions of art. 7(1) of t he
Provisional Constitution Order refer to all the persons
enployed in the civil services and holding civil posts under
the Crown and are not restricted to those persons only who
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hel d posts and had been appointed by the Secretary of State.
The nere fact that the Provisional Constitution O-der was
nmade by the Governor-CGeneral would not lead to the result
that the deemed appointnents of all the persons serving
under the Crown, whether as nenbers of civil services or as
hol ders of posts, had been made by the CGovernor-General
That coul d not have been intended. Al such enpl oyees woul d
be deened to be appointed by the appropriate authority on
the appointed day and the appropriate authority for the
appoi ntnent of a particular enployee is to be found in s.
241 of the Act.

It is also true that the erstwhile nmenbers of the Secretary
of State’'s Services were not actually reappointed by the
appropriate appointing authority and that they were nerely
deened to be so appointed in view of the provisions of art.
7(1) of the Provisional Constitution O der whose purpose was
to validate the continuity of the service of such persons
even though they had not been actually appointed.

| see no reason why the provisions of s. 241 of the Act be
not applicable to the deenmed appoint-
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ments of such persons who had been in the Secretary of
State’s Services. Undoubtedly, it was not a specia

provision for the deened appointnments at the particular
occasi on, but was of general application to appointnents on
and after the appointed day. Appointnents, whether actua
or deened to be nmade by the new Governnents i nmediately on
the changeover of 'the Governnent, nust be governed by its
provi si ons.

This Court did not make any reference to s. 241 of the Act
in Rajagopalan’s Case. (1) This is not because that section
did not govern all the erstwhile nenbers of the Secretary of
State’s Services, but because the Court was not concerned in
t hat case with the question -of such fresh deerned
appoi ntnents as Raj agopal an did not continue in service as
his services were held to be validly termnated on August
14, 1947.

It has been urged in support of the appellant’s case that
the retention of persons of the Secretary of State’'s
Services was dealt with between the Governnent of India and
H's Mjesty's Covernment as woul d appear from the various
docunents in connection with the steps taken for the setting
up of the two Dominions and that only those officers
continued in service whomthe Government of India invited to
continue and that those who were not so invited were to be
pai d conpensation

It is not clear fromthe antecedent circunstances that it
was the CGovernnent of India which decided '@ about the
continuance in service of such officers of the Secretary of
State’s Services who had been prior to the changeover
serving under the CGovernnent of a Province. Even if it was
the Governnent of India which was to decide and invite the
officers to continue, such a decision and invitation ' cannot
amount to its appointing those officers to the various posts
in connection with the affairs of a Province, in view of _s.
241 of the Act.

of course, negotiations with respect to the services took
pl ace between the Government of |ndia

(1) [1955] 2 S.C.R 541
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and H's Majesty’s Government. A Provincial Government could
not have continued such negotiations. | do not find any

specific nmention in any of the docunments referred to in
Raj agopalan’s Case’’) to the effect that it was the
Government  of I ndia which decided which officers were to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 31

continue in service. The Viceroy’'s announcenent dated Apri
30, 1947, practically sums up the result of the negotiations
bet ween t he CGovernment of India and H s Maj esty’s
CGovernment. It is clear fromwhat was stated in paragraphs
3 and 6 of this announcenent that the undertakings and
assurances ’'with respect to persons appointed by the
Secretary of State and who were to continue in service were
given by the Governnent of India with respect to those who
were to continue under its service and by the Provincia
Governnments wth respect to those who would join the
Provincial Services. It is said in para 3, which dealt with
the terns of pay etc., that the Government of India would
then propose to Provincial Governnents that they should give
simlar assurances to nenbers of the Secretary of State’'s
Services who agreed to join Provincial Services.
It was said in para 6 :
"H s Majesty’' s Governnment have been review ng
the whole position. They have noted the
undertaki ng which the Governnent of India have
given in regard, to officers whomthey desire
shoul d continue to serve under the Governnent
of India....  Many Indian nenbers of the
Secretary of  State's services wll however
becone nenbers of provincial services and in
their cases H s Maj esty’s Governnent’ s
agreenment that the need not be conpensated is
conditional wupon the Provincial Governnents
guaranteeing the existing terms . of service.
If they are not  prepared to do so His,
Maj esty’ s CGovernnment reserve the right to
reconsi der the matter.
It is therefore clear that the Provincial CGovernnents were
al so concerned in the negotiations though they Wer e
-actual ly made by the Gover nnent
(1) [1955] 2 S.C.R 541.
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of India and had to agree to--guarantee the existing terms
of service and safeguards in matters of discipline And had
al so to agree to pay conpensation
It may | ook anomnal ous that sone persons who had been nenbers
of the Secretary of State’'s Services nay be deened to have
been appointed to their respective posts, on the appointed
day, by the Governor of a Province if they had been _holding
Posts under the Provincial Government and others be deened
to have been appointed by the Governor-General if~ they
happened to be then serving posts in connection with the
affairs of the Government of India or the Dominion. Such an
anomaly was bound to come into existence and had  been
contenpl ated during the negotiations between the . Governnent
of India and His Majesty’s Governnment. There was no ot her
choice open to the nenbers of the Secretary of  State's
Services who were serving under the Governnment -of a:
Province when their services automatically came to an end
and when they desired to continue’ in Governnent service.
Their w shes were ascertained in the context of what was
taking place. They knew of the; announcenent by the Viceroy
dated April 30, 1947. It was only with their consent that

their services were continued after the changeover. They
can therefore have no grievance for being appointed to
provi nci al services or posts under the Provi nci a

Governments and naturally, under its adm nistrative control
In fact, even prior to the changeover, such persons had been
under the administrative contro

of the Provincial CGovernnent.

This Court, in Rajagopalan’s Case(l), refers at p. 551 to
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the Governnment of India asking the Provincial Govemments, by
its letter dated June 18, 1947, to state, when forwarding
the replies from the individual officers, about their
willingness or otherw se to continue in service, whether for
any reason they Wuld prefer such officer not to continue in
service notw thstanding his desire to remain in service, and
pointing out to the Provincial Government that in case it
di d not

(1) [1955] 2 S. C R 541.
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desire to retain the services of such persons, the Pro-
vincial Government would be incurring the liability to pay
conpensati on. Such an enquiry indicates, to ny mnd, that
the decision to continue such persons in service after the
changeover rested with the Provincial CGovernment and It was
on this account that .it had to bear the liability to the
conpensation payable to such persons. Such a decision had
to be taken by the Provincial Government because it was
contenpl ated that ~officers serving under the Provincia

CGovernment ~woul d* be appointed to their respective posts
after the changeover by that CGovernnent itself and that the
Government of India wll have nothing to do wth their
appoi ntnents. In the circunstances, it follows that it was
the Provincial Government which invited such officers to
continue in service and not the Governnent of India.

It is true that the Madras Governnent i'nformed Rajagopal an
of the Governnent’s decision not to retain him in service
after August 15, « 1947, and stated t hat a form

conmuni cati on in ‘that respect would issue from the
CGovernment of India: The Government of India in a way
approved of the decision of the Madras Governnment. not to
continue Rajagopalan in service. But- it does not. follow
that the CGovernnent of India s approval was necessary for
the Government of Madras to continue ~under its | service
officers whomit was prepared to keep in service. The ter-
m nation of service of such officers was prior to the com ng
into force of the Act as nodified by the Provisiona

Constitution Order and therefore the term nation order had
to be formally nade by the Governnent of India. ~ The order
had to be passed prior to the changeover and at that tine it
was proper that any order about the termnation of the
services be with the approval of the Government of |ndia.
The fresh deened appoi ntnent was to be nmade on August 15,
1947, inmmediately after the changeover and, in view of the
practical difficulties, such a fresh appointnment was not
actually made but was deened to have been nmade, as provided
by art. 7(1) of the Provisiona
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Constitution Order. Wen the appointment was to be nmade of
persons serving under the Provincial Governnents, there was
no necessity of obtaining prior approval of the Governnent
of India to retain such officers in service

| amtherefore of opinion that such menbers of the Secretary
of State’s Services who were hol di ngposts under a Provincia

Gover nirent i medi ately before the appointed day and
continued in service on and after the appointed day are to
be deened to be appointed to the correspondi ng posts by the
Governor of the Province, in view of the provisions of s.
241 of the Act.

The appellant was serving under the Midras Governnent
i medi ately before the appointed day. He will therefore be
deened to be appointed by the Governor of the Province of
Madras to the post he was holding on the appointed day. The
Governor of the Province was his appointing authority and
therefore he could be suspended on the day inmediately
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before the commencenent of the Dom nion by the Governor of
the Province where he m ght have been then serving. He can
at best claimprotection of his right of not being suspended
pendi ng departmental enquiry or of a criminal charge by any
authority of a lower rank. Rule 7 of the Discipline Rules
does not provide for such suspension of a person who had
been a nmenber of the Secretary of State’'s Services by an
authority Ilower than the Governor.. The appellant was
suspended by the Governor of Punjab on July 18, 1959. He
had no right of appeal against such an order of suspension
The Discipline Rules did not provide for an appeal against
such an order of suspension and, in not so providing, cannot
be said to violate the provisions of art. 314 of the
Constitution as the appellant had no right of appeal against
such an order before the commencenent of the Constitution.
It follows that r. 7 of the Discipline Rules does not
violate the provisions of that Article and that the inpugned
order of suspension was therefore valid.
480
1 woul d t'herefore disniss the appeal.

ORDER
in accordance with the opinion of the majority the appeal is
allowed with costs inthis Court and in the’ Hi gh Court.




