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ACT:

I ndi an Penal Code, 1860: ss. 302 & 201--Conviction based
on circunstantial evidence--Facts consistent with innocence
of accused-Whether entitled to benefit of doubt--Tendency of
free fabrication of record to inplicate-innocents in capita
of f ence deprecat ed.

Constitution of India: Articles 14, 19, 21 & 39A/ Uni ver-
sal Declaration of Human Rights: Articles 3°& 10--1Indigent
accused--Right to liberty and life, equal justice and free
legal aid--Need to assign experienced amicus curiae to
ensure effective and neani ngful defence enphasi sed.

HEADNOTE:

The appellant was convicted under ss. 302 and 201 read
with s. 34 IPC. The prosecution case was that he and the
deceased were |ast seen together in village J  on Novenber
10, 1974 by PW 7, owner of a dhaba-cumliquor shop, and PW
8, and all of them had consuned |iquor. The deceased had by
then becone tipsy. Thereafter the appellant and the deceased
had boarded a truck driven by A-2 and A-3, the cleaner
Wiile they were going in the truck there ensued a quarre
between them over sonme noney matters and the appell ant
attacked the deceased with an iron screw driver, ~ and when
the latter was half dead all the accused severed his  head
with an iron saw and burried the trunk under 'stones.’/ The
head was hidden at a different place. Three days |later, PW
6, chowki dar of a neighboring village noticed the dead body
and reported the matter to PW10, the village pradhan, who
acconpanied himto the spot. PW6 | odged the FIR the  next
nmorning. On receiving information that the deceased and the
appel l ant were seen consuming |liquor on Novenber 10 the
Sub- I nspector, PW27, and PW10 went to appellant’s village
and took himfor identification to village J, where PW 7
and 8 identified himas one seen in the conpany of the
deceased and having consuned liquor. The appellant was
thereafter taken to PW10' s vill age and PW27 proceeded for
further investigation. The appellant then made an extra-
judicial confession to PW10 of having comrmitted the «crine
with the help of A-2 and A-3. PW10 passed on that inforna-
tion to PW27 the next day foll owi ng which the accused were
arrested. Thereafter A-2 nade a statenment under s. 27 of
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the Evidence Act leading to the' discovery of the severed
head. The weapon of offence was al so recovered. The High
Court confirmed the conviction and sentence of the appellant
but acquitted the other two of the charge under s. 302 | PC
Al'l owi ng the appeal by special |eave, the Court,

HELD: 1. The prosecution has failed to bring hone the
guilt to the appellant beyond all reasonable doubt and to
prove that he alone had cormitted the crinme. He is, there-
fore, entitled to the benefit of doubt. [116D

2.1 Wen there is no direct witness to the comm ssion of
murder and the case rests entirely on circunstantial evi-
dence, all the circunstances fromwhich the conclusion of
the guilt is to be drawn should be fully and cogently estab-
i shed. The proved circunstances should be of a conclusive
nature and definite tendency unerringly pointing towards the
guilt of the accused. lmaginary possibilities have no role
to play. Wat is 'to be considered are ordinary human proba-
bilities. It is not necessary that each circunstance by
itself be ~conclusive but cumulatively nmust form unbroken
chain of _events leading to the proof of the guilt of the
accused. If any of the said circunstances are consistent
with the innocence of ‘the accused or the chain of the conti-
nuity of the circumstances is broken, the accused is enti-
tled to the benefit of the doubt. [112D H

2.2 In assessing the evidence to find these principles
it is necessary to distinguish between facts which nmay be
called primary or basic facts on one hand and i nference of
facts to be drawn fromthem on the other. In regard to the
proof of basic or primary facts, the court has to judge the
evidence in the ordinary way and in appreciation of the
evidence in proof of those basic facts or primary. facts,
there is no scope for the application of the doctrine of
benefit of doubt. The court has to consider the evidence and
deci de whet her the evidence proves a particular fact or not.
VWet her that fact leads to the inference of the guilt of the
accused or not is another aspect ‘and in dealing w'th this
aspect of the problem the doctrine of benefit would / apply
and an inference of guilt can be drawn only if the /proved
facts are inconsistent with the i nnocence of the accused and
are consistent only with his guilt. [113A-C]

3.1 In the instant case, fromthe evidence it is clear
that there was no prior intinmacy of the appellant and the
deceased. They happened to neet per chance. PW7, the |iquor
shop owner, and PW8, who had
107
l[iquor wth the appellant and the deceased were al so abso-
lute strangers to the deceased and the appellant. Admittedly
there was no identification parade conducted by the prosecu-
tion to identify the appellant by PW7 or PW8. The appel -
l ant was stated to have pointed out to PW7 as the one that
sold the liquor and PW8 consunmed it with himand the de-
ceased. Therefore, it is not reasonably possible to ' accept
the testimny of the PW7 and PW8 when they professed that
they had seen the appellant and the deceased together con-
suming the liquor. It is highly artificial and appear on its
face a make believe story. [113F-H]

3.2.1 An unanbi guous extra-judicial confession possesses
hi gh probative value force as it emanates from the person
who commtted the crime and is adm ssible in evidence pro-
vided it is free fromsuspicion and suggestion of its falsi-
ty. But in the process of the proof of the alleged confes-
sion the court has to be satisfied that it is a voluntary
one and does not appear to be the result of inducenent,
threat or prom se envi saged under s. 24 of the Evidence Act
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or was brought about in suspicious circunstances to circum
vent ss, 25 and 26 of the Evidence Act. For this purpose the
court nust scrutinise all the relevant facts such as the
person to whomthe confession is made, the time and place of
making it, the circunstances in which it was made and final -
Iy the actual words used by the accused. [114A-D]

3.2.2 Section 25 of the Evidence Act provides that no
confession nade to a police officer shall be proved as
agai nst a person accused of any offence. Section 26 provides
that no confession nade by any person while he is under
custody of the police officer, unless it be made in the
i medi ate presence of a magistrate, shall be proved as
agai nst such person. [114QF

3.2.3 In the instant case, the appellant did not nake
any confession in the presence of the magistrate. From the
narrative of the prosecution story it is clear that PW 10
and the appellant did not belong to the same village and
that PW27 and PWZ10 cane together and apprehended the
appellant / from his village and took himto village J for
identification. After he was identified by PM7 and PW8 it
was stated that he was brought back to the village of PW10
and was kept in his conpany and PW27 left for further
investigation. It isincredible to believe that the police
of ficer, PW27 after having got an accused identified would
have | eft wi thout taking himinto custody. He seens to have
created an artificial scenario of his leaving for further
i nvestigation and keeping the appellant in the custody of
PW10 to nake an extra-judicial confession, with a view to
avoid the rigour of ss. 25 and
108
26. Nothing prevented -himfromtaking the appellant to a
Judicial Magistrate and having his confession recorded as
provi ded under s. 164 of the Crl. P.C  which possesses great
probative value and affords an unerring assurance 'to the
court. It is too incredul ous to believe that for nmere asking
to tell the truth the appellant nade vol untary confession to
PW10 and that too sitting in a hotel. The other person in
whose presence it was stated to have been nmde  was not
exam ned to provide any corroboration to the testinmony of
PW10. It would be legitinate, therefore, to conclude that
the appellant was taken into police custody and the extra-
judicial confession was obtained there through PW10  who
accommodat ed the prosecution. [115A- E]

3.2.4 1t is well settled |law that ss. 25 and 26 of the
Evi dence Act shall be construed strictly. Therefore, by
operation of s. 26 the confession made by the appellant to
PW10 while he was in the custody of the police officer
shal | not be proved agai nst him [115E]

3.3 The statenent said to have been nade by the appel -
l ant under s 27 of the Evidence Act |eading to discovery of
the consequential information, nanely. saw bl ade, is not of
a concl usive nature connecting the appellant with the crime.
The recoveries were made [ ong after the arrest of the appel-
lant. The bl ood stains on all the articles had disintegrat-
ed. So it was not possible to find whether it was human
bl ood or not. Moreover, fromthe prosecution evidence it is
clear that the deceased hinself was an accused in an earlier
murder case and it is obvious that he had enemies at his
back. Absolutely no notive to commit the crine was attribut-
ed to the appellant. [115G H

4. The conviction and sentence of the appellant for the
of fences under ss. 302 and 201 I PC are set aside. The bai
bond shall stand cancelled. He shall remain at liberty
unless he is required in any other case. [116D]

5. Indulging in free fabrication of evidence against an
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i nnocent and inplicating himin the capital offence punisha-
ble under s. 302 IPC, as in the instant case, is a deplora-
ble conduct on the part of an investigating officer. The
liberty of a citizen is a precious one guaranteed by consti -
tutional provisions and its deprivation shall be only in
accordance wth |aw. Before accusing the appellant of the
conmi ssion of such a grave crime an honest, sincere and
di spassionate investigation should have been nade to fee

sure that he al one was responsible to comrit the offence.

[117B; Al
109
JUDGVENT:

CRI' M NAL APPELLATE JURI'SDI'CTI ON: Crim nal Appeal No. 386
of 1978.

From t he Judgnent -and Order dated 19/20th July, 1977 of
the H machal Pradesh H gh Court in Cl. A No. 46 of 1976.

Rakesh Luthra, N.N. Bhatt, L.R Singh (N.P.) and |Irshad
Ahmad for the Appell ant.

K. G Bhagat, N. K Sharma-and Ms. A.  Subhashini (N P.)
for the Respondent.

The Judgnent of the Court was delivered by

K. RAMASWAMY, /J. The appellant, K C. Sharna, alongwth
two others was charged for the offence punishable under ss.
302 and 201 read with s. 34 of the I'ndian Penal Code for
causing the death and concealing the dead body of Jogi nder
Singh. The Additional Sessions-Judge, Kangra Division at
Dharansal a convicted all the accused under-s. 302/34 and
directed themto undergo inprisonnent for life and to pay a
fine of Rs.500 and also to the sentence of two years. rigor-
ous inprisonnment and fine of Rs.500 for the offence of s.
201/34, in default of paynent of fine for a further period
of three nonths rigorous inprisonment. All the sentences
were directed to run concurrently. On appeal the Division
Bench of the Hi gh Court of H nachal Pradesh by /judgnent
dated July 20, 1977 acquitted accused 2 and 3 of the offence
under s. 302 I PC and confirned the conviction and sentence
of the appellant and set aside the sentence of fine. The
| eave having been granted by this Court, this appeal has
been fil ed.

The narrative of prosecution case runs thus: The de-
ceased Jogi nder Singh, resident of Jogipura. Tah. Kangra  on
Novenber, 10, 1974. while going to Pathankot ~with  sone
currency notes in his possession went on his way to Jassur
Village to neet his friend one Bala Pahal wan. On enquiry the
latter was said to be absent in the village. The deceased
cane in contact with the appellant and both went to the
Dhaba of PW 7, Jogi nder Singh Paul to have sone drink, but
PW 7 did not allowthemto take liquor inside the Dhaba.
Both of them sat in the back side of the Dhaba to have
drink. PW 8 Tanmi| Singh and one Jai Onkar were also invited
to have drink with them Al of themtogether consuned the
liquor and ate nmeat. The deceased paid the price of the
Iiquor and neat and when he had becone tipsy, PW 8 suggest-
ed to take the deceased to Pathankot or to keep himat Dhaba
110
Beli where at he coul d nake necessary arrangenments for their
stay but the appellant insisted upon taking the deceased to
Kangra. Thereafter the appellant and the deceased boarded
the Truck No. HPK 4179 driven by A 2, Madho Ram Driver and
A. 3, Bihari Lal, Ceaner. PW 8 and the other left the
pl ace. The truck was | oaded with the bricks and the appel-
lant and the deceased sat on the bricks in the body of the
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truck and went towards Kangra side. PW 12, the COctroi Cderk
at Nagpur states that the truck driven by A 2 went towards
Baijnath. PW 13. Burfiram Chowkidar at |Ichhi Marketing
Co-op. Society spoke that he saw the truck driven by A 2
and A. 3 and got unl oaded the bricks at the godown of the
said Society at about md-night but the deceased was not
seen there. It is further the case of the prosecution that
whil e the deceased or accused were going in the truck, there
ensued a quarrel between them over sonme noney nmatter and the
appel l ant took iron-screw driver and gave blows on the head
and face of the deceased. Consequently the deceased was hal f
dead. He was thrown out of the truck but finding him not
dead put himin the truck and all the accused severed the
head with an iron saw and burried the trunk under stones in
the outskirts of the village Dhadhu and carried the head
with them in the truck. The head was hidden at a place
bet ween Guggal and Chaitru on the Kachcha road branchi ng off
the main road to the village Ichhi. On Novermber 13, 1974,
PW 6 Karrudi Ramy the Chowkidar of Mauza Bandi, during
twilight, had gone to answer nhature's call at the outskirts
of the wvillage Dhadhu and noticed the blood stains and a
torn pant near the stones. On-further probe the hand of the
deceased was seen projecting fromthe stones and he noticed
the dead body. He went and reported to Bidhu Ram PW 10.
the Pradhan of the/village and two others. Al of them went
to the spot, noticed the dead body. PW 10 kept a watch
during the night. On Novenber 14, 1974 at about 7.00 or 8.00
a.m PW 6 went to the Police Station and | odged the com
plaint. PW 26, the A S.1. recorded and issued the First
Information Report and proceeded to the spot. He recovered
the articles on and near the dead body under PW 11, Panch-
nama and conducted i nquest and sent the dead body for post-
nortem The Doctor conducted autopsy. On Novenber 15. 1974
the parents of the deceased canme to the Police Station and
identified the clothes of the deceased. On Novenber 16,
1974, PW 27, the Sub Inspector of the Police took over the
i nvestigation. He contacted one Kul dip Singh, a Conductor in
Kapila Transport Conpany from whom he cane to know that on
Noverber 10, 1974, the deceased and the appellant were seen
consum ng |liquor at Jassur. Thereafter PW 27 and PW 10,
Bi dhu Ram Pradhan of Cuggal Panchayat went to the appel-
lant’s village Sahaura and was sent for the appellant. ~ The
appel -

111

lant on coming to himwas found to have ~shaved off his
noust aches. PW 27 had enquired as to why he had renoved his
noust oches upon which the appellant was clained to have
replied that he had renoved his mpustaches due to dem se of
his maternal uncle. PW 10 and PW 27 took the appellant to
Jassur for identification purposes. The appellant ~ pointed
out PW 7, the owner of the Dhaba and the latter identified
the appel l ant as one seen in the conpany of the deceased and
having consuned |iquor. Equally of PW 8. Thereafter the
appel | ant was taken back to PW 10's village and PW 27 left
the village for further investigation. On enquiry nmade by
PW 10, in the shop of one Mangath Ram and in the conpany of
one Raghunath, to reveal the truth to him the appellant was
stated to have requested PW 10 whet her he could save himif
he would tell the truth. Thereupon PW 10 stated that he
could not save himbut if he would speak the truth he would
help hinself. Thereupon the appellant was stated to have
nade extra judicial confession giving out the details of
consum ng liquor with the deceased; their going together on
the truck, the quarrel that ensued between them his hitting
the deceased with the screwdriver, throwi ng the..dead body,
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thinking that he died, on the road realising that he was not
dead, |Ilifting himand putting himin the body of the truck

and all the accused cutting the head of the deceased wth
the saw blade and burrying the trunk under the stones and
hiding the head at different place and thereby they had
conmitted the crine. PW 10 gave this information to PW 27
on the next day, nanely, Novenber 25, 1974. Thereon all the
accused were arrested. On Novenber 27, 1974, the Driver A 2
was stated to have made a statement under s. 27 of the
Evi dence Act. Ex. PW 9/A leading to discovery of the hidden
head at a place between Guggal and Chaitru. This statenent
had been nade in the presence of PW 9 and another and the
severed head was recovered under Menmo Ex. PW 9/B. This was
in the presence of PW 10 and another. The head was sent to
the Doctor for post-nortem exam nation. The Doctor verified
and found it to be correct and the doctor corelated the
trunk of the dead body and the head belonging to the de-
ceased.” On Novenber 30., 1974, pursuant to statenent made by
the appel l'ant -and A. 3 under Ex. PW 16/ B | eading to recover
one iron-saw w t hout handl e and a piece of cloth-wapped to
one of its sides was recovered froma bush near Kathman Mor
and PW 10 and another are Panch w tnesses and found the saw
bl ade contained with blood stains and a piece of cloth of
torn pant. They were recovered under Ex. PW 16/C. The
clothes of the appellant were also claimed to have been
recovered from his  house under Ex. PW 16/H which was
stained with blood and the sane were recovered in the
presence of PW 16 The Serol ogi st found the blood stains
di sintegrated on all the

112

itens. On the basis of this evidence the prosecution laid
the chargesheet against all the accused. As stated  earlier
the appellant now stands convicted and sentenced ‘for the
of fences under ss. 302 and 201, |.P.C. The two others did
not file appeal against their convict under s. 201 I.P.C

The entire prosecution case rested on circunstantia
evi dence. As regards the appellant, the circunstances relied
on the prosecution are three, nanely, (i) the appellant and
the deceased were | ast seen together by PW 7, the owner of
the [liquor shop Dhaba and PW 8, the conpanion who had
l[iquor wth the deceased and the appellant; (ii) the extra
judicial confession made to PW 10, the Pradhan of Cugga
Gram Panchayat; and (iii) the discovery of saw bl ade pursu-
ant to the statenent nade by the appellant and A. 3 under s.
27 of the Evidence Act.

The question, therefore, is whether the prosecution
proved guilt of the appellant beyond all reasonable doubt.
In a case of circunstantial evidence. all the circunstances
fromwhich the conclusion of the guilt is to be drawn should
be fully and cogently established. Al the facts so estab-
i shed shoul d be consistent only with the hypothesis of the
guilt of the accused. The proved circunstances should be of
a conclusive nature and definite tendency, unerringly point-
ing towards the guilt of the accused. They shoul d be such as
to exclude every hypothesis but the one proposed to  be
proved. The circunmstances nust be satisfactorily established
and the proved circunstances nust bring hone the offences to
the accused beyond all reasonable doubt. It is not necessary
that each circunmstances by itself be conclusive but cunula-
tively nust formunbroken chain of events leading to the
proof of the guilt of the accused. |If those circunstances or
sone of them can be explained by any of the reasonable
hypot hesis then the accused must have the benefit of that
hypot hesi s.

In assessing the evidence inmaginary possibilities have




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 7 of 10
no role to play. What is to be considered are ordinary hunman
probabilities. |In other words when there is no direct wit-

ness to the conm ssion of nurder and the case rests entirely
on circumnstantial evidence, the circunstances relied on mnust
be fully established. The chain of events furnished by the
ci rcunst ances shoul d be so far conplete as not to | eave any
reasonabl e ground for conclusion consistent with the inno-
cence of the accused. If any of the circunstances proved in
a case are consistent with the innocence of the accused or
the chain of the continuity of the circunstances is broken

the accused is entitled to the benefit of the doubt.

113

In assessing the evidence to find these principles. it
is necessary to distinguish between facts which nmay be
called primary or basic facts on one hand and i nference of
facts to be drawmn fromthem on the other. In regard to the
proof of basic or primary facts. the court has to judge the
evidence in the ordinary way and in appreciation of the
evidence /in proof of those basic facts or primary facts,
there is no scope for the application of the doctrine of
benefit of doubt. The court has to consider the evidence and
deci de whet her the evidence proves a particular fact or not.
VWet her that fact leads to the inference of the guilt of the
accused or not is another aspect and in dealing with this
aspect of the problem the doctrine of benefit would apply
and an inference of guilt can be drawn-only if the proved
facts are inconsistent with the i nnocence of ‘the accused and
are consistent only with his guilt. There is along distance
bet ween may be true and nust be true. The prosecution has to
travel all the way to establish fully the chain of events
whi ch shoul d be consistent only with hypothesis of the guilt
of the accused and those circunstances shoul d be of " concl u-
sive nature and tendency and they should be such as to
exclude all hypothesis but the one proposed to be proved by
the prosecution. In other words. there nust be a chain of
evi dence so far consistent and conplete as not to | eave any
reasonable ground for a conclusion consistent with the
i nnocence of the accused and it nust be such as to show that
within all probability the act nust have been done by the
accused and the accused al one.

The question energes, therefore is whether the prosecu-
tion has established the three circunstantial evidence
heavi | y banked upon by the prosecution in proof of the guilt
of the appellant. The first circunstance is that the -de-
ceased and the appellant were | ast seen together by PW 7
and PW 8. Fromthe evidence it is clear that there is no
prior intimacy of the appellant and the deceased. They
happened to neet per chance. Equally fromthe evidence it is
clear that PW 7, the liquor shop owner and PW 8 who had
liquor with the appellant and the deceased are al so absol ute
strangers to the deceased and the appellant. Adnmittedly
there is no identification parade conducted by the prosecu-
tion tOidentify the appellant by PW 7 or PW 8. The appel -
| ant was stated to have pointed out to PW 7 as the one that
sold the liquor and PW8 consuned it with himand the de-
ceased. Therefore it is not reasonably possible to accept
the testimony of PW 7 and PW 8 when they professed that
they have seen the appellant and the deceased together
consumng the liquor. It is highly artificial and appears on
its face a make believe story.

114

The next piece of evidence is the alleged extra judicia
confession nade by the appellant to PW 10. An unanbi guous
extra judicial confession possesses high probative value
force as it emanates fromthe person who comrmitted the crine
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and is admissible in evidence provided it is free from
suspi ci on and suggestion of its falsity. But in the process
of the proof of the alleged confession the court has to be
satisfied that it is a voluntary one and does not appear to
be the result of inducerment, threat or prom se envisaged
under section 24 of the Evidence Act or was brought about in
suspi cious circunstances to circunmvent Section 25 and 26 of
the Evidence Act. Therefore, the court has to look into the
surrounding circunstances and to find whether the extra
judicial confession is not inspired by any inproper or
col ateral consideration or circumention of the | aw suggest-
ing that it may not be true one. For this purpose the court
nmust scrutinise all the relevant facts such as the person to
whom the confession is nade, the tinme and place of naking
it, the circunstances in which it was nade and finally the
actual words used by the accused. Extra judicial confession
if found to be voluntary, can be relied upon by the court
al ongwith other~ evidence on record. Therefore, even the
extra judicial confession will also have to be proved Ilike
any other fact. The value of the evidence as to the confes-
si on depends upon the verocity of the witness to whomit is
made and the circunstances in which it came to be made and
the actual words used by the accused. Sone tines it may not
be possible to the witness to reproduce the actual words in
which the confession” was nade. For that  reason the |aw
i nsists on recording the statement by aJudicial Magistrate
after admnistering all necessary warnings to the accused
that it would be used as evidence against him

Admttedly PW 10 and the appellant do not belong to the
same village. Fromthe narrative of the prosecution story it
is clear that PW 27, and PW 10 cane together —and appre-
hended the appellant fromhis village and “was ‘taken to
Jassur for identification. After he was identified by PW 7
and PW 8 it was stated that he was brought back to Gagga
village of PW 10 and was kept-in his conpany and PW 27
left for further investigation. Section 25 of the Evidence
Act provides that no confession/nade to a police officer
shal | be proved as agai nst a person accused of any  of fence.
Section 26 provides that no confession made by ~any person
while he is under custody of the police officer, unless it
be made in the i mredi ate presence of a magistrate, shall _be
proved as against such person. Therefore, the confession
made by an accused person to a police officer is irrelevant
by operation of Section 25 and it shall be proved against
the appellant. Likew se the confession made by the appel |l ant
while he is in the custody of the police shall not
115
be proved against the appellant unless it is made in_ the
i medi ate presence of the nmagistrate, by operation of / Sec-
tion 26 thereof. Admittedly the appellant did not nmake any
confession in the presence of the nmagistrate. The ‘question
therefore, is whether the appellant made the extra judicia
confession while he was in the police custody. It is incred-
ible to believe that the police officer, PW 27, “after
having got identified the appellant by PW 7 and PW 8 as
the one |last seen the deceased in his conpany would have
left the appellant without taking himinto custody. It s
obvious, that with a viewto avoid the rigour of Section 25
and 26, PW 27 created an artificial scenerio of his |eaving
for further investigation and kept the appellant in the
custody of PW 10, the Pradhan to make an extra judicia
confession. Nothing prevented PW 27 to take the appell ant
to a Judicial Magistrate and had his confession recorded as
provi ded under section 164 of the Crl. P.C which possesses
great probative value and affords an unerring assurance to
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the court. It is too incredulous to believe that for nere
asking to tell the truth the appellant nade voluntarily
confession to PW 10 and that too sitting in a hotel. The
ot her person in whose presence it was stated to have been
made was not exam ned to provide any corroboration to the
testimony of PW 10. Therefore, it would be legitimte to
concl ude that the appellant was taken into the police custo-
dy and while the accused was in the custody, the extra
judicial confession was obtained through PW 10 who accomp-
dat ed the prosecution. Thereby we can safely reach an irre-
sistible conclusion that the alleged extra judicial confes-
sion statenent was nade while the appellant was in the
police custody. It is well| settled law that Sections 25 and
26 shall be construed strictly. Therefore, by operation of
Section 26 of the Evidence Act, the confession made by the
appellant to PW 10 while he was in the custody of the
police officer (PW 27) shall-not be proved against the
appellant. In this viewit is unnecessary to go into the
vol untary nature of the confession etc.

The  ‘third circunstance relied on is the statenent said
to have been made by the appel lant under section 27 of the
Evi dence Act Ileading to discovery of the consequentia
i nformati on, namely, saw blade, is not of a conclusive
nature connecting the appellant with the crine. The recover-
ies were long after the arrest of the appellant. The bl ood
stains on all the articles were disintegrated. So it was not
possible to find whether it is human bl ood or not. Mboreover,
fromthe prosecution evidence it is clear that the deceased
hinsel f was an accused in an earlier murder case and it is
obvious that he had enem es at his back. Absolutely no
notive to conmmt crine was attributed to the appellant.

116

No doubt the appellant and two others have been' charged
for an offence under section 302 and 201 read with | Section
34, nanely, common intention to conmit the offences and A 2
and A. 3 were acquitted of the charge under section 302/ 34,
|.P.C. and that there is no i ndependent charge under section
302, I.P.C If, fromthe evidence, it is established that
any one of the accused have conmitted the crinme -individual-
Iy, though the other accused were acquitted, —even w thout
any independent charge under section 302, the -individual

accused would be convicted under section 302, I|.P.C. sim
plicitor. The omssion to frame an i ndependent charge under
section 302, |.P.C. does not vitiate the conviction and
sent ence under section 302, |.P.C.

Thus considered we find that the prosecution has utterly
failed to prove any one of the three circunstances against
the appellant and the chain of circunstances was broken at
every stage wi thout connecting the accused to the comm ssion
of the alleged crime as the prosecution failed to prove as a
primary fact all the three circumstances, nmuch | ess beyond
al |l reasonabl e doubt bringing home the guilt to the accused,
and to prove that the accused al one had comm tted the crime.
Therefore, the appellant is entitled to the benefit  of
doubt. The conviction and sentence of the appellant for the
of fences under section 302 or Section 201 of |I.P.C. are set
aside. The appellant is on bail granted by this Court after
nine years’ incarceration. The bail bond shall stand can-
celled. He shall remain at liberty unless he is required in
any ot her case.

Before parting with the case, it is necessary to state
that fromthe facts and circunstances of this case it would
appear that the investigating officer has taken the appel-
lant, a peon, the driver and the cleaner for ride and tram
pl ed upon their fundanental personal liberty and |ugged them
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in the capital offence punishable under section 302. |[|.P.C
by freely fabricating evidence against the innocent. Un-
doubt edly. heinous crines are comitted under great secrecy
and that investigation of a crine is a difficult and tedi ous
task. At the sane tine the liberty of a citizenis a pre-
cious one guaranteed by Art. 3 of Universal Declaration of
Human Rights and also Art. 21 of the Constitution of India
and its deprivation shall be only in accordance wth |aw.
The accused has the fundanental right to defend hinself
under Art. 10 of Universal Declaration of Human Rights. The
right to defence includes right to effective and meaningfu

defence at the trial. The poor accused cannot defend effec-
tively and adequately. Assigning an experienced defence
counsel to an indigent accused is a facet of fair procedure
and an inbuilt right to liberty and life envisaged under
Arts.
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19 and 21 of the Constitution. Waker the person accused
of an offence, greater the caution and higher the responsi-
bility —of the | aw enforcenent agencies. Before accusing an
i nnocent person of the comm ssion of a grave crine like the
one puni shabl e under section 302, I.P.C., an honest, sincere
and dispassionate investigation has to be made and to fee
sure that the person suspected of the crinme alone was re-
sponsible to commit the offence. Indulging.in free fabrica-
tion of the record is a deplorable conduct on the part of an
i nvestigating officer which under-mnes the  public confi-
dence reposed in the'investigating agency. Therefore, great-
er care and circunspection are needed by the ' investigating
agency in this regard. It istine that the investigating
agenci es, evolve new and scientific investigating nethods,
taking aid of rapid scientific devel opnent in the field of
investigation. It is also the duty of the State, i.e. Cen-
tral or State Governnent to organise periodical refresher
courses for the investigating officers to keep them  abreast
of the latest scientific development in the art of investi-
gation and the march of |law so that the real offender would
be brought to book and the innocent would not be exposed to
prosecuti on.

Though Art. 39A of the Constitution provides fundanental
rights to equal justice and free legal aid and though the
State provides am cus curiae to defend the indigent accused,
he woul d be nmeted out with unequal defence if, as is ~compn
know edge the youngster fromthe Bar who has either a little
experi ence or no experience is assigned to defend him- It is
high tinme that senior counsel practicing in the court con-
cerned, volunteer to defend such indigent accusedas a part
of their professional duty. If these remedial steps are
taken and an honest and objective investigation is done, it
will enhance a sense of confidence of the public in the
i nvestigating agency.

W fervently hope and trust that concerned authorities
and Seni or Advocates woul d take appropriate steps in  this
regard.

The appeal is accordingly all owed.
P.S. S Appeal all owed.
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