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REPORTABLE
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NO. 843 OF 2008
(Arising out of S.L.P. (Crl.) No. 3346 of 2006

State of Rajasthan .... Appellant (s)

Ver sus
Udai Lal .... Respondent (s)

JUDGVENT

P. Sat hasivam J.

1) Leave granted.

2) State of Rajasthan, aggrieved by the judgnment and order
dat ed 15. 09. 2005 passed by the Hi gh Court of Judicature for
Raj ast han at Jodhpur in S.B. Crimnal Appeal No. 1050 of
2002 acquitting the respondent/ Udai Lal, who had been

convi cted by the Special Judge, NDPS cases, Chittorgarh
under Section 8/ 15 of the Narcotic Drugs and Psychotropic
Subst ances Act, 1985 (hereinafter referred to as ‘the NDPS

Act’) and sentenced himto undergo 10 years’ rigorous
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i mprisonment and a fine of Rs. One |akh, has filed the above

appeal .

3) BRI EF FACTS:

According to the prosecution, on 19.08.2001, at about
3.05 p.m one H mmt Singh, Station House Oficer, Police
Station, Chanderiya, received an information from Mikhbir
about transporting illicit liquor in truck No. RJ 09/ G 0604
and acting on that information he al ongwith Amar Singh
P. W5, Udai Singh P.W6, Gopal P.W11 after calling two
not bi rs Dinesh Khatik P.W-1 and Igbal P.W2, taking with
themthe necessary articles for investigation, started in
Gover nment j eep. At 3.15 p.m, as per the information
received, the said truck arrived there fromthe side of Chittor
and was got stopped by signaling. The truck was covered by
tarred canvass. After renoving the canvass fromthe truck,
when the truck was searched, the back side of bags was found
to be of mmize and in the rest part of the truck there were
gunny bags. Wil e checking the maize bags, snmell of narcotic

substance was felt and after giving notice to driver Udai Lal,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

13

he was asked about his option to be searched either by a

Magi strate or Gazetted Oficer or Station House Officer

hi nsel f. The driver gave his consent in witing to give search
tothe SH QO In the search of the truck, 21 bags of mmize and
119 bags of poppy husk were found, which were seized at the
spot and out of those seized bags two sanples of 500 each

were taken out fromfive bags and seal ed and marked then

and there. The rest of the material was al so seized and seal ed.
The accused Udai Lal was arrested and a case against him

under Section 8/15 of the NDPS Act was registered. During

i nvestigation, the material was found to be got |oaded by one
Dal chand Brahnin, as such he was al so arrested under

Section 8/28 of the Act. Chal | an agai nst "both the accused

was filed in the Court.

The matter came up before the Special Judge, NDPS
Cases, Chittorgarh and the parties were heard on fram ng of
char ge. Charge under Section 8/ 15 of the Act was framed
agai nst the accused/ Udai Lal while the other accused

Dal chand Brahmin was | eft out for the offence under Section
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8/ 29 of the Act. The accused deni ed the charge. The
prosecution, in support of its case, exanmined PPW 1 to 12 and
Exh. P-1 to P-22. After closing of the prosecution evidence,
when the statement of the accused was recorded under

Section 313 of the CrP.C., he stated that neither he was
driving the truck nor the poppy husk was recovered from him
He claimed hinmself to be innocent. In defence, the accused
exam ned hinself as D.W1 and al so examined D.W 2-5. The

| ear ned Special Judge, after considering the materials and
hearing both sides, by judgnent and order dated 02.12.2002,
convi cted the accused for the offence under Section 8/ 15 of

the NDPS Act and sentenced hi mas nentioned above.

Aggri eved by the judgnent and order passed by the
| earned Special Judge, the accused preferred S.B. Crinmina
Appeal No. 1050 of 2002 before the H gh Court of Judicature
for Rajasthan at Jodhpur. By the inpugned judgnent, the
Hi gh Court, after finding that the evidence |ed by the
prosecution is not sufficient to bring hone the guilt of the

accused interfered with the order passed by the Special Judge
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set aside the conviction and sentence and all owed the appeal
Questioning the order of acquittal by the Hi gh Court, the State
of Rajasthan through Secretary, Departnent of Hone Affairs

has filed the above appeal

4) Heard M. MIlind Kumar, |earned counsel for the

appel | ant and none appeared on behal f of the respondent.

5) As nent i oned above, t he respondent/ accused was
charge-sheeted for the offence under Section 8/ 15 of the

NDPS Act . Learned counsel appearing for the State of

Raj ast han subnitted that the H gh Court was not justified in
acquitting t he accused over| ooki ng t he fact t hat t he
respondent/accused was found to be illegally transporting

narcoti c substance and it was found proved fromoral and
docunentary evi dence that 119 bags containing 4,717 Kgs of

pi um powder have been recovered fromthe truck on which

only respondent/accused was present and that the truck was

in his possession. He al so submitted that the ultinmate

concl usion of the Hi gh Court cannot be sustained in view of
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the law laid down by this Court in Khet Singh vs. Union of

India, (2002) 4 SCC 380.

6) As stated earlier, the prosecution has exam ned P. W 1

to 12 and al so produced docunentary evi dence Exh. P-1 to P-

22. Though the Special Judge, on consideration and
appreciation of the entire materials, accepted the prosecution
case, the High Court discarded themon the sinple ground

that first they turned hostile and secondly their presence itself
i s doubtful. The Hi gh Court has al so adduced anot her reason

for acquittal, nanely, that out of the total of 119 bags
recovered, sanples were takenout only from5 bags and none

of the witnesses could state their exact weights. It also
concl uded that the reason for not producing all the 119 bags
before the Court is not convincing. In the light of the reasons
stated in the order of the H gh Court, |earned counsel for the
State of Rajasthan took us through the entire materials

produced by the prosecution. Before analyzing the sane, it is
rel evant to nention that in order to consolidate and amend

the law relating to narcotic drugs, to make stringent
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provisions for the control and regul ation of operations relating
to narcotic drugs and psychotropi c substances, to provide for
the forfeiture of property derived from or used in, illicit traffic
in narcotic drugs and psychotropi c substances, to inplenent

the provisions of the International Convention on Narcotic

Drugs and Psychotropi c Substances, the Parlianment enacted

NDPS Act in the year 1985. This is a special Act and it has

been enacted with a view to nake stringent provisions for the
control and regul ation of operations relating to the narcotic
drugs and psychotropi ¢ substances. Wth this background,

| et us analyze whet her prosecution has established the charge

| evel ed agai nst the respondent/accused and the High Court is
justified in acquitting himwhile exercising power under

Section 36B read with Chapter XXI X of 'the Code of Crimna

Procedure, 1973.

7) It is not in dispute that onus of proof lies on the
prosecuti on. To prove the fact that as to whether on
19.08.2001 at 3.15 p.m Station House O ficer, H nmat Singh

recovered 119 bags containing illegally doda powder fromthe
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possessi on of the accused/ Udai Lal for which he was not

havi ng any pernission letter, the prosecution recorded the
statenment of P.W5 Amar Singh, P.W6 Udai Singh, P.W7

H mmat Singh, P.W11l Gopal Lal and P.W12 Munir Khan. It

is true that except Munir Khan, all the witnesses are fromthe
Pol i ce Departnent. Though the prosecution has recorded the
statenent of independent w tnesses P.W1 Dinesh, P.W2

Igbal, P.W 3 Ajay, P. W4 Ranesh, these four independent

Wi t nesses have been turned hostile. However, as rightly
poi nted out by |earned counsel for the State, the said

Wi t nesses have adnmitted to put their signatures at the

requi red place on the docunents prepared on the spot by the
prosecuti on. Like P.W1 other witnesses, nanely, P.W2,
P.W3 and P.W4 have al so adm tted that they put their
signatures at the proper place on the docurments prepared by
the police. It is relevant to note that the Special Judge has
poi nted out that out of these w tnesses even a single wtness
has not given any such statenent that the said signatures
have been taken fromthem under terror, pressure or w thout
their free consent. The Special Judge has al so observed that

8
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while the said wi tnesses are educated and have admitted to
have signed with their free consent, it is proved that all the
four witnesses were present on the spot where the prosecution
party has very nuch carried out the proceedi ngs. These
mat eri al aspects have not been properly considered by the

Hi gh Court except discarding themon the ground that they

turned hostile.

8) Among the ot her wi tnesses, nanely, P.W. 5, 6, 10, 11

and 12, as stated earlier, except Minir Khan, others belong to
the Police Departnent. However, the High Court has not

anal yzed and adduced any reason for not accepting their

evi dence except pointing-out mnor contradictions here and

t here.

9) The High Court failed to take note of the relevant aspect,
nanely, the quantity of recovery articles is quite huge (115
bags) which could not be produced in the court but on behalf

of the prosecution 5 bags have been produced in the Court. It
is also seen that besides this at (the tinme of recording the

statenment investigating officer has produced the sanples of
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articles taken fromthe seized articles in the Court. In such
ci rcunst ance, considering the huge quantity nerely because
the prosecution has not produced all the 119 bags in the
Court, an inference cannot be drawn agai nst them As
nenti oned above, and rightly noted by the Special Judge that
at the tinme of recording the statement I|nvestigating O ficer
had produced the sanples of the articles in the Court. This
rel evant aspect has al so not properly dealt with by the High

Court.

10) Though the Hi gh Court found fault with the Specia

Judge in analyzing the evidence and other materials, on the
other hand it is the H gh Court which failed to analyze the
evi dence in proper perspective and highlighted the m nor
irregularities/contradictions and acquitted the accused on
flinmsy grounds w thout assigning sound reasons. W have
al ready pointed out that the NDPS Act being a special Act was
enacted with a view to nake stringent provisions for the
control and regul ation of operations relating to the narcotic

drugs and psychotropi c substances. In this regard it is apt

10
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and relevant to quote the following law |l aid down by this Court
in Khet Singh (supra).

"16. Law on the point is very clear that even if there is any

sort of procedural illegality in conducting the search and

sei zure, the evidence collected thereby will not becone

i nadm ssi ble and the court would consider all the

ci rcunst ances and find out whether any serious prejudice

had been caused to the accused. If the search and sei zure

was in compl ete defiance of the | aw and procedure and there

was any possibility of the evidence collected likely to have
been tanpered with or interpolated during the course of

such search or seizure;, then, it could be said that the

evidence is not liable to be adm ssible in evidence."

In‘the light of the above principles, we are satisfied that
the H gh Court failed to consider all the relevant materials and
ci rcunst ances. Further, Section 36B of the NDPS Act
enmpowers the High Court to deal with the appeal and di spose
of the sane and exercise all powers conferred by Chapter
XXI' X and Section 374 of the Code of Criminal Procedure, in
particular. It is settled |law that when the view taken either by
Sessi on Judge or Special Judge was found by the H gh Court
to be manifestly wong and that it had led to mis-carriage of
justice, the High Court is entitledto interfere and set aside the

same. Such recourse has not been adopted by the H gh Court

in this case

11
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11) In the light of the infirmties pointed out above, we
accept the State appeal, set aside the order inpugned of the
Hi gh Court and remt the matter for fresh disposal. The High
Court is requested to restore S.B. Crimnal Appeal No. 1050 of
2002 on its file and di spose of the same afresh in the light of
the principles enunci ated above after affording opportunity to
both parties. It is made clear that the High Court is free to
arrive such conclusion on consideration of the entire materials
and we have not expressed anything on the nerits of the case.
We al so request the Hi gh Court to dispose of the appeal as
early as possible but not later than six nonths fromthe date
of receipt of copy of this judgment. The appeal is allowed to

this extent.

(P. Sat hasivam
New Del hi ;
May 8, 2008.
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