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PETI TI ONER
BHARAT SI NGH

Vs.

RESPONDENT:
STATE OF UTTAR PRADESH

DATE OF JUDGVENT: 17/ 12/ 1998

BENCH
G B. Patt abai k, M B. Shah

JUDGVENT:

PATTANAI K- J.

These two appeal s are directed agai nst the Judgnent
and Order 30th January, 1997 of Allahabad H gh Court arising
out Sessions Trial 'No.~ 213 of 1978 before the Sessions
Judge, Mani puri . Five appellants were tried for offenccs
under Section 302/149 and Section 1481 PC on-the allegation
that all of themcane arned and surrounded the deccased Ja
Dayal Singh, while he was busy wth cultivation work on
15.10.77 at 1.00 P.M and opened fire at _him On account
of such firing the deccased died. The further prosecution
case is that on account of previous rivalry between the
parties the decased had been given police guards and those
police guards arrived at the scene of ‘occurrence and even
chased the assailants and fired at them but all the
assail ants escaped. VWile the deceased was on the field,
PW Jai Prakash and PW2 Satyapal Singh were also there but
they ran for their lives to a certain distance and cane to
the place of occurrence only after the assailants left the
pl ace. Jai Prakash PW gave a witten report at the Police
Station at 3.05 PP.M which was treated as FIR and the
police then started investigation. After— compl eti on of
i nvestigation charge-sheet was submtted and on bei ng
conmtted the appellants stood their trail. The |earned
Sessions Judge relying upon the evidence of the tw eye
witnesses PWM and PW2, cane to the conclusion-that the
appel l ants forned an unl awf ul assenbly and started
indiscrimnately firing at the deceased, as/ a result of
whi ch, the deceased died. Consequently, the Sessions  Judge
convicted the appellants for the offences as al ready stated.
On appeal, the High Court also re-appreciated the evidence
of the two eye witnesses and agreed with the conclusion of
t he | ear ned Sessi ons Judge that the wtnesses are
trust-worthy and reliable and, therefore, the conviction of
the appellants on the

basis of those two w tnesses was upheld. Since the
convi ction of the appellants is based upon the evidence of
the aforesaid two eye witnesses, M. U R Lalit, the | earned
Seni or Counsel, appearing for the appellant’s contended that
the said two eye witnesses adm ttedly being enem cal towares
the accused persons, they cannot be hold to be fully
reliable wtnesses and therefore corroboration fromthe
i ndependent sources, thouth was available the same not
having been nade available in Court, the prosecution case
must be held to have been vitiated. According to M. Lalit,
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the police guards having reached the seene of occurrence
whil e the accused persons were there and the prosecution
evidence being that the police guards chased the accused
persons and there was an exchange of fire, non-exani nation
of those police guards rmust be construed to be an infirmty
whi ch i npeaches the reliability of the two enemcal eye
witnesses PWM and 2. M. Lalit also contended that the
occurrence having taken place at 1.00 P.M in broad day
light in an open field and very near the Village Basti,
normal |y one woul d expect several villagers as witnesses and
non-availability of such wtnesses nmust be viewed wth
suspi cti on. M. Lalit al so further ar gued that the
i nvestigation in the case has not been nade in a fair nmanner
and the true story has not been placed before the Court, as
a result of which the conclusion becones irresistible that
the genesis of the case and the manner in which the deceased
nmet his death is not comng forth before the Corut and
therefore the accused is entitled to benifit of doubt.
According to M.Lalit, the fact'that only three cartridges
were found, two of which from 12 bore gun and one from
riffle, the prosccution case that all the appellants started
indiscrimnately firi ng at the deceased cannot be accepted.
Lear ned counsel al'so poi nt ed out sorme intrinsic
i nconsi stency between the evidence of the witnesses of PW1
& 2 and contended that the evidence of such w tnesses cannot
from the basis of /conviction in a  charge of nurder,
particularly when they had poistive aninosity against the
accused persons.

In view of the contentions raised by the |Iearned
counsel, we have carefully scrutinised the evidence of the
two eye witnesses PWM & 2. On going through the sane, we do
not find any intrinsie inconsistency -or contradiction
between them so far as the basic prosccution case is
concerned. It is apparent that all three of themnanely the
deceases and PW 1 & 2 went to the field together and were
doi ng agricultural operation when these accused persons cane
in a group being arnmed and started firing. The two 'wi tnesses
left ht efield to save their lives but could scc the
occurrence fromthe nearby field keeping thenselves hidden
but the deceased could not urn away and was nade a vieti m of
the brutal action of the appellants. That the deceased had
di ed of gun-shot injury is castablished through the evidence
of doctor who had conducted the post-nmortem exam nation on
t he dead body of the deceased. The ~so-called mnor
i nconsi stency int he evidence of the two w tnesses  pointed
out to us by M. Lalit, in out view, do not detract the
intrinsic worth of the evidence of the two witnesses so as
to dub themas unrcliable. On the other hand, a readi ng of
the evidence of these two witnesses makes it crystal /clear
that they were on the field along with the deceased and they
did scc the occurrence as narrated by them It is tru that
the poil ce guards who had been costed to provide sccurity
for the deceased on account of previous rivalry between the
parties chased the accused persons as told by P 1 & @ and
if any of them would have been exani ned they woul d have
unfol ded the fact of their chasing the accused persons and
escape of the accused persons. But by the time they reached
the scene of occurrence, the accused had al ready shot at the
deceased and have tried to escape fromthe place. On going
through the materials on record, it is difficult for us to
cone to the conclusion that the police people have seenthe
fact of the accused appellants, shooting at the deceased and
therefore, non-exanination of such police guards who cannot
be termed as eye witness to the occurrence with not be fata
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to the prosecution. M. Lalit, in course of his argunents
had also pointed out fromthe evidence of the doctor that
the fact that there has been no scorching, blackening and
tattoing injury on the body of the deccased is because of te
the fact that shooting has not been froma cl ose range and
therefore, the coiceincc of eye witnesses cannot be hold to
But in the absence of any positive opinion fromthe doctor
and in the absence of the exacl distance from which the
accused persons started shooting at the deceased, it is not
possi ble to accept this contention of the |[|earned counse

for the appellants. The evidence of eye w tnesses have been
scrutinised by the | earned Sessins Judge as well as by the
Hi gh Court in appeal and both the courts have relied upon
the sanme. Ordinarily, therefore, this court would not have
re-appreciated the evidence unless any glaring defect is
poi nted out. But in view of the argunents advanced by the
| earned counsel for the appellants, we have also thoroughly
scrutinised the evidence of the two wtnesses for finding
out whether there i's any justification for not relying upon
the testinony of those two witnesses. But we do not and
anything —in their evidence so as to discard then from
consi deration. In our considered opinion the courts below
rightly relied upon the ~“evidence of the aforesaid two
wi t nesses in basing the conviction of the appellants. W
agree with the conclusion arrived at and hold that the
prosccution case has been proved beyond reasonabl e doubt. W
therefore do not find any nerit in these appeals, which are
accordi ngly di snissed.




