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PETI TI ONER
LAKSHM NARAI N AND OTHERS

Vs.

RESPONDENT:
DI STRI CT EXClI SE OFFI CER, FATEHPUR & ORS

DATE OF JUDGVENT16/ 08/ 1978

BENCH
KRl SHNAI YER, V. R
BENCH
KRl SHNAI YER, V. R
DESAI, D. A
REDDY, O. CHI NNAPPA (J)
Cl TATI ON
1978 AIR 1476 1979 SCR (1) 161
ACT:

U P. Excise Act- Section 41(e)(v) & U P. Excise Rules
138-Valid and not unconstitutional.

Constitution /of “India 1950- Article 32- petitions
under-petitioners participating in an auction wth ful
know edge of conditions if could object to condition

Section 41(e)(v) of the U P. Excise Act enpowered the
Exci se Comm ssioner - to make rules fixing the days and hours
during which licensed prem ses nay be kept open or cl osed:

HEADNOTE

The petitioners who were licensees in sale of liquor
chal l enged the validity of the rule.

Dismssing the wit petition
N

HELD: |. As the provisions of. Rule 13B of the UP
Excise Rules are in pari materia with Rule 37 of the Punjab
[iquor Licence Rules 1956, the decision in P. N._-Kaushal v.
Union of India etc. [1979] 1 S.C R 122 is applicable. [161
g

2. The licences were awarded at public auction andthe
conditions regarding closure of business on certain days
were printed in the auction notice. Wth full know edge of
these restrictions whi ch t he petitioners consi der ed
reasonabl e when They participated in the bids, they took the
Iicences. They cannot assail the same in the wit petitions.
[162F-F

(For appearance refer to pages 125-126).

The Judgnent of the Court was delivered by

JUDGVENT:

KRI SHNA | YER, J. W have today disposed of a batch of
wit of petitions arising under the Punjab Excise Act, 1914
(Annexure A). There the petitioner had challenged Sec.
59(f)(v) and rule 37 as unconstitutional. |In the present
batch of wit petitions 'he contention is identical except
that the enactrment and rule are formally different but in
pari materia. Sec. 41(e)(v) of the U P. Excise Act enpowers
the Excise Comm ssioner to nake rules fixing the days and
hours during which licensed prem ses may be kept opened or
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closed. Rule 13 is one such rule which forbids sale of
liquor "of all Tuesdays as well as the first day of every
nonth'’. Aggrieved by- rule 13 (as anended), because it
prohibits liquor trade on the 1st of every nmonth the
petitioners, who are licensees, have cone up to this Court
challenging its vires. Rule 13 reads thus:

162
"13B. All excise shops (including foreign |iquor
country spirit, home drugs, opium(tari and outstil
shops) shall not be kept open on |Independence day

(August 15) Mahatma Ghana Birthday (October 2) and on
the day of Mahatma Gandhi’s tragic death (January 30)
every year an(l also on all Tuesdays as well as on the
first day of every nonth.

Provided that if the first day of the nmonth happen
to be a public holiday, the day next follow ng of that
nonth shall be the day on which the excise shops shal
not be kept open.” Provided further Excise Conm ssioner
may i'n  consultation with the Collector of the District
concerned, waive the condition of not keeping an
exerci se shop open on Tuesday; or the first day of the
nonth or the day next followi ng of that nonth, as the
case may be, for such specified period as he may think
fit, in the case of hotels possessing a licence in Form
F.L. for the /sale of foreign liquor for the benefit of
such foreign tourists as may hold a valid pernmt under
the Al India liquor pernit schene of the Governnent of
I ndia.’

The source of the rule-making power is Sec. 11(c)(v)
whi ch hardly needs reproduction

It is easy to see that the provisions in the Punjab
Law, challenged unsuccessfully before us, and these U P.
provisions are virtually the sane.~ The contentions put
forward by counsel for the petitioners and the subm ssions
by the Solicitor General and shri O P. Rana in reply are
al so identical with what we have heard and considered in the
Punj ab cases. | ndeed, the U P. cases, fromthe point of view
of the State, are stronger because the |icences were awarded
at public auctions and all the conditions now objected to in
these wit petitions regarding closure of business on
certain days are printed in the auction notice.  Wth full
know edge of these restrictions, which they considered
reasonabl e when they participated in the bids (and which we
consi der reasonable for reasons we have given in the Punjab
cases), they took the licences. So their present challenge
must meet with its Waterloo in the decision of this Court in
the Punjab Cases. Wthout nore ado, we disnmiss the Wit
Petitions with costs (one hearing fee).
N. V. K Pettions di sm ssed.
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