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ACT:

Public Prem ses (Eviction of Unauthorised GCccupants) Act,
(15 of 1971), ss. 15 and 20-Validation of eviction ‘orders
passed under 1958 Act-If constitutionally valid.

HEADNOTE:

When t he Public Premses (Eviction of Unaut hori sed
Qccupants) Act, 1958, was in force, the Governnment had two
alternative renedies of eviction of persons in _unauhorised
occupation of public prem ses, nanely, one in a court of |aw
by instituting a suit for eviction, and the other, under s.
5(1) of the Act, which conferred power on the Estate O ficer
to make an order of eviction

Orders were passed under is. 5 in 1961 and 1964, evicting
the appellants, and, wit petitions filed by them in the
H gh Court were dismssed. Wile their appeals in this
Court were pending the Public premises (Eviction of
Unaut hori sed Cccupant ) Act, 1971, canme into force. repeal ed
the 1958-Act and had retrospective operation from 16th
Sept enber, 1958. Under it, there is only one procedure
avai l abl e for eviction of persons in unauthorised occupation
of public premses. |Its schene is that it confers power on
the Estate Oficer to issue notice to persons who, are in
unaut hori sed occupation of any public prem es to show cause
why an order of eviction should not be nmade and after
considering the grounds, to pass an order of eviction

"Prem ses’ are defined to include any |and or any building
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or part of a building. Section 20 provides that anything
done or any action taken on purported to have been done or
taken under the 1958- Act shall be deened to be as valid and
effective as if such thing or action was done or taken under
the <corresponding provisions of the 1971-Act. Al so. 15
provides a bar to the jurisdiction of the ’'court to
entertain a suit or proceeding in respect of eviction of any
person in unauthorised occupation of public prem ses.

The appel | ants chal | enged the constitutionality of the 1971-
Act also in the appeal s.

Di sm ssing the appeal s,

HELD: (Per S. M Sikri, C J. J. M Shelat, A N Ray,
|. DD Dua, DD G Palekar and H R Khanna, JJ.) : (1) The
validity of the 1971Act depends on, (a) the legislative
conpetence to validate anything done or action taken wunder
t he 1958- Act; (b) ~whether  the Legi sl ature possesses
conpetence over the subject matter; and (c) whether by
val idation the Legislature has renoved the defect which the
Court had found in the previous |law. [523 D; 527 E-F]

(a) In_ ‘Northern India Caterers Private Ltd. v. State of
Punj ab, [1967] 3 S.C.R 399 this Court held that s. 5 of the
Punjab Premni ses and Land (Eviction and Rent Recovery) Act;
1959, was violative of Art: 14 of the Constitution on the
ground that, the sectionleft it to the unguided discretion
of the Collector to taken action either under the ordinary
law or follow the drastic procedure provided by the section

Assuming that the 1958-Act is unconstitutional on the sane
ground it could not be contended that the 1971-Act coul d not
val i dat e anyt hi ng done under

516

the 1958-Act, because, the 1971-Act is effective from 16th
Sept enber 1958, and provides that the action taken under the
1958-Act is deened to be taken under the 1971-Act. It is
not a case of the latter Act validating action taken ' under
the wearlier Act, but a case where. by a deem ng provision

acts or things done under an earlier Act were deemed to be
done under the latter validating, Act. [522 D-F; 524 E-F-;
525 E-G

Ms. Wst Rammad El ectric Distribution Co. Ltd. v. State of
Madras, [1963] 2 S.C. R 747, followed.

Deputy Conmi ssioner and Collector, Kamrup & Ors. ~v. Durga
Nath sarma, [1968] 1 S CR 1 S.C.R 561, referred to

(b) The Legislature bad | egislative conpetence to enact the
1971-Act and provide a, speedy procedure for eviction of
persons in unauthorised occupation of public prenises,, and
to pass, the law with retrospective operation. [527 F- @

(c) The Legislature can put out of action retrospectively
one of the procedures |eaving one procedure only avail able
and thus renove the vice of discrimnation found in Northern
India Caterers case. [526 E-Q

State of Mysore & Anr. v. D. Achiah Chetty etc., [1963] 3
S.C.P.. 55. foll owed.

Shri Prit hvi Cotton MIts Ltd. A Anr. V. Br oach
Municipality & Os. [1970] 1 SS.C R 388, referred to.

(2) Since the word 'prem ses’ neans |and which includes
agricultural land, the appellant who was in unauthorised
occupation of agricultural [and belonging to the Governnent,
was validly evicted under the Art.

[528 A

(3) A procedure for eviction may be available wunder the
Punj ab Tenancy Act, 1887; but it could not, on that account,
be contended that the procedure under the 1971-Act offended
Art. 14, The 1971-Act provides only one procedure for
ej ectment of persons in unauthorised occupation of public
prem ses,. and there is no vice of discrimnation under it.
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[528 A-C

Per M H Beg J. : (1) The Court had not declared any part
of the 1958-Act to be a void piece of Ilegislation, and
t herefore, no question of applying Art. 141 of t he
Constitution arises because of the decision of this Court in
Northern |India Caterers Private Ltd. v. State of Punjab
[1967] 3 S.C.R 399. [529 (]

(2) The assunption that the provisions of the 1958-Act were
void and that therefore action taken under it could not be
| egalised or validated is erroneous. [529 C E]

In the Northern India Caterers case s. 5 of the Punjab
Public Prem ses and Land (Eviction and Rent Recovery) Act
1959, was held to be invalid because of the option left to
adopt either the procedure under the section' or the
procedure under the ordinary |aw which lay outside the Act.
The defect or lacuna in the Punjab Act which invalidated the
section was that it did not contain a prohibition against
the alternative procedure and not, that it Cont ai ned
sonet hi ng whi ch was, in itself, pr ohi bi t ed. The
unconstitutionality of the sectionthus really arose from
matters extraneous to the Act. That case |laid down nothing
nore than that although the nore drastic procedure nmay be
ot herw se

517

valid, yet it becanme unenforceable in the situation energing
fromthe totality of provisions of |aw considered therein
there is nothing in the decision to justify the view that
the section was per se or ab initio void. [530 B-F]

(3) The result of the 1971-Act i s nothing short of it re-
enactment retrospectively so that no ground is |eft open for
the argunent that there is any possibility of discrimnation
bet ween di fferent unaut hori sed occupants of Public
prem sses. Since the date fromwhich the 1971- Act ' becane
applicable the validity of any past action under thel958-
Act will have to be adjudged in the light of the provisions
of thel971-Act. if sonme proceeding taken was till
pending its correctnessand validity would be governed by
the requirenents laid down in thel971-Act, because, t he
proceedi ng taken under the 1958-Act woul d he deened to be a
proceedi ng under the 1971-Act. The rights protected by the
procedure in the 1971-Act were not infringed by the action
taken under the earlier Act, because, the procedure  for
eviction including the right of appeal is identical  under
both Acts. [530 G 14; 531 A-D

(4)EBven if it is case of validation and not one of
reenactment, in substance it also nmade invalid any possible
di scrimnatory act which may have been conmitted during the
currency of the 1958-Act. [531 D E]

(5) There is no substance, in the contention that the
effect of s. 20 of the 1971-Act was really to validate what
was nerely 'purported to have been done in the past,, and
that therefore, it could not be deemed to be action  taken
under the 1971-Act. The Wrd 'purported’ is used only to
describe or identify the part action taken wunder the
repal ced Act and has no effect beyond that. Therefore, the
action taken would now be deened to have been taken under
the 1971 Act. [531 E-G§

(6)If at all, the drastic procedure in 1958-Act was nerely
under a shadow, or, in a state of suspensi on or
unenforceability due to reasons failing outside the Act; but
once those reasons were elimnated by the new enactnent the
shadow is renoved and the procedure becane operative and
effective retrospectively. The effect of the 1971-Act was
that the option to proceed to evict unauthorised occupants
in any way outside the Act was shut Qut retrospectively and
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it was within the legislative conpetence of Parlianment to do
so the action taken against the appellants is not invalid
when tested by the provisions of 1971-Act.

[532 A-D]

Keshavan Al adhava Menon v. The State of Bonbay, [195]1
S, C R 228, Behram Khurshed Pesi kaka V. the State of Bonbay,
[1055] 1 S.C R 613, Saghir Ahmad v. The State of UP. &
Ot. [1955] 1 S.C. R 707, Bhikaji Narain Dhakras & Os. v.
The State of M P. & Os., [1955] 2 SCR 589, M P. V.
Sundararamer & Co. v. The State of AP. & Anr. [1958]
S.C. P,. 1422 Deep Chand v. State of U P. & Os. [1959] Supp

2 SSCR 8, Mheredra Lal jaini v. the State of UP. & Os.,
[1961] Supp. I S.CR 912, B Sharma Rao v. The Union
Territory of Pondichary, [1967] 2 S.C.R 650, Deput y
Comm ssioner & CollectorKanpur & Ors. v. Durga Nath Sarnma.
[1968] 1 S. C R 561 an I P. Bhooma Reddy v. State of
Mysore & Ors., [1969] 3 S.C P,.~14 referred to.

JUDGVENT:

CIVIL APPELLATE, JURISDICTION : Civil Appeal No. 493 of
1967.

Appeal fromthe judgnent and order dated Septenber 6, 1966
of the Punjab Hi gh/Court in Letters Patent Appeal No. 214of
1963 and Civil Appeal’ No. 1456 of 1968.

518

Appeal fromthe judgnent and order dated Decenber 21, 1967
of the Patna High Court in Cvil Wit Jurisdiction Case No.
222 of 1966.

Rameshwar Di al, Sharda Rani and A. D. Mathur, for the appel -
lants (in C. A No. 493 of 1967).

K.K. Sinha, S. K Sinha, B. B. Sinhaand S. K. Bisaria,
for the appellants (in C. A No. 1456 of 1967).

Jagadi sh Swarup, Solicitor-General of India, L. M Singhvi
P. Paranmeswara Rao and S. P. Nayar, for respondent No. 1 (in
both the appeal s).

Ravi nder Narain, Bhuvnesh Kumar,' and A. Subba ‘Rao, for
intervener No. 1 (in C A No. 493 of 1967).

Soli Sorabjee, Lalit Bhasin, R N Banerjee, Ravinder Narain
and P. C. Bhartari, for intervener No. 2 (in C A -No. 493 of
1967).

RK Garg and S. C. Agarwal, for intervener No. 3 (in
C. A No. 493 of 1967) and the intervener (in C. A No. 1456
of 1968).

A K Sen, S. C Mjundar and R K. Jain, for intervener No.
4 (in C A No. 493 of 1967).

The Judgnent of SIKRI, C. J., SHELAT, RAY, DUA, PALEKAR and
KHANNA, JJ. was delivered by RAY, J. BEG J. delivered a
separate concurring opinion

Ray, J. These two appeals rai sed originally t he
constitutionality .of the Public Premses (Evict‘ion of
Unaut hori sed Cccupants) Act, 1958. The chall enge was on the
ground that section 5(1) of the 1958 Act violated Article 14
of the Constitution. Section 5(1) ,of the 1958 Act
conferred power on the Estate Oficer to make an order of
evi ction agai nst persons who are in unauthorised occupation
of public prenises. The vice of section 5 ( 1) of the 195
8 Act against Article 14 of the Constitution was this. The
CGovernment had two alternative remedies of eviction of
persons in unauthorised occupation. One was to seek the
renedy in a court of law by instituting a suit for eviction
The other was the renedy prescribed by the 1958 Act. The
1958 Act was attacked on the ground that there was the
ungui ded discretion of the authorities to either of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 16

renmedies and to pick and choose sone of themin occupation
of public prenmses for the application of the drastic
procedure under the 1958 Act.

The 1958 Act was anended in 1968Z Section 10E was introduced
into the 1958 Act. Section 10E created bar of jurisdiction
of «civil ~court to entertain any suit or proceeding in
respect of the eviction of any person who is in unauthorised
occupation of any public prenmises or the recovery of the a-
rears of rent payable under section 7 ( 1 ) or danages
payabl e under section 7 (2) or costs ,awarded under section
9(5) of the Act. The appellants raised the

519

contention that the anendnent effected by section 1 OE of
the Act was not retrospective and therefore the proceedings
form ng subject natter of the appeals were not saved by the
amendnent .

In the appeal filed by Hari Singh one Behari Lal obtained
| ease from the President through the Mlitary Estate
Oficer, /Delhi Corcle of 36.73 acres of land at Anbala
Cantonment. The | ease was for four years from1l May, 1952

The annual rent was Rs. 3310/-. The rent was payable in
advance. Behari Lal failed to paynment. The |ease expired
on 1 May, 1957. The period of the | ease was not extended.
Behari Lal failed to surrender possession. There was an
order dated 17 June, 1960 under the 1958 Act for eviction of
Behari La]. The appellants clained to be  sub-lessees of
Behari Lal. The |ease pernitted subletting only wth the
perm ssion of the conpetent authority. Notice was given
under the 1958 Act to the appellants to show cause as to why
they shoul d not be evicted under the Act, because they were
i n unaut hori sed occupation of the |and. The Estate O ficer
found that there was no sanction of the conpetent “authority
permtting sub-lease. On 25 July, 1961 an order was ' passed
under section 5 of the 1958 Act evicting the appellants.
The appellants preferred on appeal tothe District Judge,
Anmbal a. On 18 April, 1962 the  appeal was dismssed.
Thereafter the appellants filed a wit petition’/ in the
Punjab High Court. The |learned Single Judge disnmi'ssed the
petition on 13 May, 1963. The appellants preferred Letters
Pat ent appeal . The Hi gh Court dismssed the appeal on 5
Sept enber, 1966. The appeal filed by Hari Singh an,] others
is by certificate against the decision of the H gh Court  of
Punj ab.

The appeal filed by Bhartiya Hotel & Ors. is by «certificate
against the judgnment dated 12 Decenber, 1967 of the  High
Court at Patna. The appellants there are partners carrying
on business under the nane of Bhartiya Hotel at ~Ratanpura.
One of the partners obtained | ease of a plot = of land at
Chapra in Bihar. Ram Lakhan Prasad is the partner’/ who
obtained the | ease. The Estate O ficer, North Eastern
Rai |l way served a notice dated 12 June, 1964 under- section
4(1) of the 1959 Act on Ram Lakhan Prasad for eviction of
the appellants on the ground that the appellant,, were in
unaut hori sed occupation. The Estate Oficer on 16 March

1966 passed an order of eviction against tile appellants.
The appel |l ants thereafter noved the H gh Court at Patna for
cluashing the order of eviction. The High Court on 21
Decemnber, 1967 dismissed the wit petition of the
appel l ants. The appeal is by certificate fromthe decision
of the Hi gh Court.

In the appeal filed by Hari Singh and others two contentions
were raised in the High Court. First. it was aid that tile
wor d "premises’ did not apply to agricultural I and.
Secondly, it was said

620
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that the legislation on agricultural land was wthin the
exclusive legislative, filed of the State, and, therefore,
the Central Act was unconstitutional. The High Court
rejected both the contention

In the appeal filed by Bhartiya Hotel and others the
appel l ants rai sed the Principal contention that the 1958 Art
violated Article 14 of the, Constitution. The H gh Court
referred to the decision of this Court in Northern India
Caterers Private Ltd, & Anr. v. State of Punjab & Anr.(1).
The Hi gh Court hold that the decision ,of this Court in
Northern |India Caterers Private Ltd,(1) case was on the
Punj ab Public Prem ses and Land (Eviction and Rent Recovery)
Act, 1959 and the provisions of the 1958 Act which forned
subject nmatter of the decisionin the Patna H gh Court
cont ai ned di stingui shabl'e, features,

In this context the appellants raised the constitutionality
of the 1958 Act. -During the pendency of these appeals the
Public ~Prem ses (Eviction of Unauthorised GCccupants) Act,
1971 received the assent of the President on 23 August,
1971. The appel lants were allowed to add a new ground. The
new ground chall enged constitutionality of the 1971 Act.

The decision in the present appeals turns on the question as
to whether the 1971 Act is a constitutionally valid piece-
of legislation. ’'The 1971 Art is deened to have cone into
force on 16 septenber. 1958 except sections 11, 19 and 20
which cane into force on 23 August. 1971. Section 11 of the
1971 Act speaks of offence under the Act. The offence is
that if any person who has been evicted from any public
prem ses under this Act again occupied the premses w thout
authority for such Cccupation, he shall be Punishable wth
i mprisonment for a termwhich nmay extend to one ‘year, or
with fine which may extend to one thousand rupees, or wth
both. Section 19 enacts that the 1958 Apt is repealed. The
nost important :section is 20. Section 20 is as follows :-
"Not wi t hst andi ng any judgnent, decree or order of any court,
anyt hi ng done or any action taken (including rules or orders
made, notices issued. evictions ordered or effected, danages
assessed, rents or danmges or costs recovered and
proceedings initiated) or purported to have been done or
taken under the Public Prenmises (Eviction of Unauthorised
Qccupants) Act. 1958 (hereinafter in this section referred
to as the 1958 Act) shall be deened to be as valid and
effective as if such thing or action was done or taken under
the corresponding provisions of this Act which, under sub-
section (3) of

section 1 shall be deened to have conme into force on the
16th day of Septenber, 1958 and accordingly[1967] 3 S.C. R
399.

521

(a) no suit or other legal proceeding shall be min. or
continued in any court for the refund of any rent or danmages
or costs recovered under the, 1958 Act where such refund has
been claimed nerely on the ground that the said Act has been
decl ared to be, unconstitutional and void; and

(b)no court shall enforce a decree or order directing the
refund of any rent or dammges or costs recovered under the
1958 Act nerely on the ground that the said Act has been
decl ared so be unconstitutional and void.

Anot her inmportant section of the 1971 Act is section 15.
Broadly stated, section 15 speaks of bar of jurisdiction of
courts. Section 15 provides that no court shall have
jurisdiction to entertain any suit or proceeding in respect
of the eviction of any Person who is in wunauthorised
occupation of any public premi ses or the recovery of the
arrears of rent payable Under section 7(1) of the damages
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payabl e under section 7(2) or the costs under section 9(5).
The schene of the 1971 Act is that it confers power on
Estate Oficer to issue notice to persons who are in
unaut hori sed occupati on of any public prem ses to show cause
why an order of eviction should not be rmade. Unat hori sed
occupation’ under the Act in relation to any public prem ses
nmeans the occupation 'by any person of the public prenises
without authority for such occupation and includes the
cotinuance in occupation by any person of the Public
prem ses after the authority whether by way of grant or any
other node of transfer) under which he, was allowed to
occupy the prom ses has expired or has been determne for
any reason whatsoever. Prenmises’ are defined to nean any
l and or any building or part of a building and includes the
garden, grounds and outhouses, appertaining to such building
or part of a building and any fttting affixed to such
building or part of abuilding for the nore beneficia
enjoyment . thereof. ’'Public prem ses’ nmeans any prem se,
bel onging ' to or taken on |ease or requisitioned by, or on
behal f of the Central CGovernnent as enunerated in section 2
(e) of the Act. The notice. to show cause agai nst order of
eviction shall specify the grounds on which the order of
eviction is nro-ozed to be made. The Estate O ficers wunder
the Act are appointed by the Central CGovernment. nv Estate
Oficers are Gazetted Oficers

or officers of equivalent rank. ’'Corporate authority’ under
the Act neans any conmpany or Corporation or any conmittee or
the Authority as mentioned in the Act. The Estate Oficer
shall, for the purpose of holding any inquirv under this
Act, have the same powers as are vested ina civil court
under the Code of Civil Procedure. 1908, when trying a suit,
in respect of matters nmentioned in section 8 of ‘the Act.
These matters are sumoni ng and enforc-

52 2
ing the attendance of any person and exam ning himon oath;
secondl y, requiring the discovery and production of

docunent; and thirdly, any other matter which my be
prescribed. Section 10 of the Act provides for finality of
orders in circunmstances nmentioned in section 10 of the Act
t herein.

It is necessary to notice that this Court on 4 April, 1967
decided the Northern India Caterers Private Ltd. (1) case on
the wvalidity of the Punjab Public Prem ses and Land
(Eviction and Rent Recovery) Act, 1959 and declared section
5 of that Act to be violative of Article 14. I'm  Northern
India Caterers Private Ltd.(1l) case the State of" Punjab
| eased the Mount View Hotel at Chandigarh for a ~period of
six years from 24 Septenber, 1953. The Estate O ficer . gave
a notice requiring the appellants in that case to show cause
as to why the order of eviction should not be nade. = Section
5 of the 1959 Punjab Act provided that if after considering
the cause and the evidence produced by any person in
unaut hori sed occupati on of public prem ses and after ' giving
hi m reasonabl e opportunity of being heard, the Collector is
satisfied that the public premses are in unauthorised
occupation he 'nmay make an order of eviction'. Section 5 of
the 1959 Act was held to leave it to the discretion of the
Col l ector to nmake an order of eviction in the case of sone
of the tenants and not to nake the order in the case of
ot hers. It was found that section 5 did not lay down any
guiding principle or policy under which the Collector had to
decide in which cases he should follow one or the other
procedure. This Court found that the Governnent had two
remedies open to it. One was under the ordinary |aw The
other was a drastic and 'nore prejudicial renmedy’ under the
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1959 Act. Consequently, section 5 was held to violate
Artcle 14 of the Constitution.

The 1971 Act cane into existence to validate anything done
or any action taken or purported to have been done or taken

under the 1958 Act. |In the first place, the 1971 Act is
made etrospective with effect from 16 Septenber, 1958 except
sections 11, 19 and 20. 1In the second place, section 20 of

the 1971 Act which is described as the section for
validation provides that anything done or any action taken
or purported to have been done or taken shall be deenmed to
be as valid and effective as if such thing or action was
done or taken under the corresponding provisions of tile
1971 Act. In the third place. the 1971 Act by section 15
provided bar of jurisdiction of courts in respect of
eviction of any person who is in unauthorised occupation of
any public promises. ~It. therefore, follows that under the
provisions of the 1 971 Act which had retrospective
oneration from 16 Sentenber, 1958 there is only one
procedure availabl e for eviction of persons in unauthorised
occupation ~of public prem ses. That procedure is to be
found in the 1971

(1) [1967] 3 S.C. R 399.

523

Act . The other courts have no function in these mtters.
The vice of Article 14 which was found by this Court in the
decision of Northern India Caterers Private Ltd. (1) no
| onger appears under the 1971 Act.

Counsel for the appellants contended that orders nade or
eviction ordered under the 1958 Act are not and cannot be
val i dated by section 20 of the 1971 Act. The contention was
anplified in this manner. Section 20 of the 1971 Act pre-
supposes and postul ates that the 1958 Act was in operation
and in existence. The 1958 Act was violative of Article 14
of the Constitution and accordingly it never cane into
exi stence and was non-est. “Accordingly there could be no
eviction order under the 1958 Act. Secondly, Parlianent
cannot by. ordinary |legislation enact that eviction under
the unconstitutional 1958 Act shall be deemed to be a /valid
eviction under the 1971 Act.

The wvalidity of the 1971 Act depends on the |egislative
conpetence to validate anything done or any action taken _or
purported to have been done or taken under the 1958 “Act.
Validation is achieved by enacting that anything done or any
action taken or purported to have been done or taken shal
be deened to be as valid and effective as if such thing or
action was done or taken under the corresponding provisions
of the 1971 Act. The result is that the 1971 Act is rmade
retrospective with effect from 16 Septenber, 195 8. Anyt hing
done or any action taken under the 1958 Act is to be deened
as valid and effective under the provisions of the 1971 Act.
The consequence is that the validity of action done or taken
is to be tested with reference to the provisions of the 1971
Act . This Court in MS West Rammad Electric Distribution
Co. Ltd. v. State of Madras (2 ) held that it is within the
conpetence of the legislature to enact a law and nmmke it
retrospective in operation. In the Wst Ramad Electric
Distribution Co. Ltd(2) case the electric conpany vested in
the State of Madras under an order dated 17 May, 1951 under
the provisions of section 4(1) of the Mdras Electricity
Supply Undertakings Act, 1949. The validity of the Act was
chall enged. This Court held that the Act of 1949 was ultra
vires. After the decision was pronounced the Madr as
Legi sl ature passed the Madras Act 29 of 1954. The 1954 Act
i ncorporated the main provisions of the earlier Act of 1949
and validated action taken under the earlier Act. The West
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Ramad Electric Distribution Co. Ltd. challenged the 1954
Act . It was contended that the validation section was
i nef fectual and inoperative. The submission in Wst Rammad
Electric Distribution Co. Ltd. ( 2 ) case was that the
notification in the year 1951 was invalid and inoperative
because it contravened Article 31 of the Constitution. It
was therefore contended that by reason of

(1) [1967] 3 S.C R 399.

16-L 1286 CI 72

(2) [1963] 2S.C.R 747.

524

the decision of this Court that the Act of 1949, was
invalid, the notification was not supported by any authority
of any pre-existing law. This Court did not accept that
contention. Thi s Court 'said that 'if the Act is
retrospective in operation and section 24 has been enacted
for the purpose of retrospectively validating actions taken
under the provisions of the earlier Act, it must follow by
the very retrospective operation of the relevant provisions
that at thetime when the inpugned notification was issued,
these provisions were in existence. That is the plain and
obvious effect of the retrospective operation of t he
statute. Therefore i'n considering whether Article 31 (1)
has been conplied with or not, we nust assune that before
the notification was issued, the rel evant provisions of the
Act were in existence and so, Article 3 1 (1) nust be held
to have been conmplied with in that sense"

In West Rammad El ectric Distribution Co. Ltd. (1) case this
Court referred to the provisions of Article 20 of the
Constitution to enphasi se 't he i nst ance wher e, the
Constitution prevented retrospective operation of any |aw
Accent was placed on the words "law inforceat the tinme"
occurring in Article 20. The words "by authority of law' in
Article 31(1) were distinguished fromthe words occurring in
Article 20. This Court said that if subsequent |aw passed
by the | egislature was retrospective in operation, it would
satisfy the requirenent of Article 31(1) and would /validate
the inpugned notification in the Wst Ramad  Electric
Distribution Co. Ltd. (1) case.

The ruling of this Court in Wst Rarmad El ectric
Distribution Co. Ltd.(1) case establishes conpetence of the
| egislature to nake | aws retrospective in operation for the
purpose of validation of action done under an earlier Act
which has been declared by a decision of the court to  be
invalid. It is to be appreciated that the validation is by
virtue of the provisions of the subsequent piece of
| egi sl ati on.

An illustration of ineffective validation may be found in
the case of A Deputy Conmi ssioner and Collector, Kantup &
Os. v. Durga Nath Sarna(2). In that case, there was the

Assam Acquisition of Land for Flood Control and Prevention
of Erosion Act, 1955. It was passed on 11 April, 1955. The
Assam Acquisition of Land for Flood Control and Prevention
of Erosion (Validation) Act, 1960 was passed validating the
acquisition of |ands of which possession had been taken

The Assam Governnent took possession of |lands in that case
in 1954, There was an order of acquisition under the 1955
Act . The owner of the |and was asked to submit claim for
conpensation under the 1955 as well as 1960 Acts. Sar ma
chall enged the validity of both the Acts. The Hi gh Court
hel d that the 1955 Act was violative

(1) [1963] S.C.R 474.

(2) [1968] 1 S.C R 561
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of Article 31(2) of the Constitution as it stood before the
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Constitution (Fourth Amendment) Act, 1955 and that the 1960
Act was not independent of the 1955 Act. This Court held
that section 2 of the 1960 Act which validated |and taken
under the 1955 Act by enacting that the same ’'shall be,
deemed to have been validly acquired under the provisions
of ’ the 1955 Act failed to achieve the purpose of
validation. The reason is this. The 1955 Act was found to
be violative of Article 31(2) of the Constitution as it
stood before the Constitution (Fourth Amendnent) Act, 1955,
because it did not ensure payment of a just equivalent of
the |land appropriated. The 1955 Act was also found to be

violative of Article 14 of the Constitution. There was
di scrimnation between owners of land simlarly situated by
the nere accident of sone land being required for the
purposes nentioned in~ the 1955 Act and sonme |and being
required for other purposes. . The validation clause of the
1960 Act was held by thi's Court to be totally ineffective.
The 1955 Act was invalid. The 1960 Act provided for
val i dating acquisitions under the 1955 Act. This Court said
that if " the 1955 Act was invalid the deenmed acquisition
under the 1960 Act was equally invalid. The ratio is that
the 1960 Act had no power to enact that an acquisition under
a constitutionally invalid Act was valid. The 1960 Act did

not stand independent ~of the 1955 Act. The deemi ng
provision of the 1960 Act was that | and was deened to be
acquired under the 1955 Act. If the 1955 Act was

unconstitutional the 1960 Act coul d not make the 1955 Act
constitutional

The distinction between West Rammad El ectric Distribution
Co. Ltd(1) case and Druga Nath Sarma’s(2) case is this. In
the West Rammad El ectric Distribution Co. Ltd. case (supra)
the 1954 Act validated actions and proceedings under the
earlier Act by a deemi ng provision ,that acts or things were
done by virtue of the provisions of the 1954 Act. The 1954
Act was not found to have any constitutional infirmty. On
the other hand Durga Nath Sarma’ s(2) case (supra) validated
by the 1960 Act acquisition.under the 1955 Act. The

acquisition was not by or wunder the 1960 Act. The
acquisition was under the 1955 Act. The 1955 Act was
constitutionally i nvalid. Ther ef or e, there was no

val idation of earlier acquisition.

The question of |egislative conpetence to renpove di scrim na-
tion by a retrospective |egislation cane up f or
consi deration before this Court in State of Mysore & Anr. v.
D. Achiah Chetty etc.(3). There were two Acts in Msore for
acquisition of private land for public purposes. One was
the Msore Land Acquisition Act, 1894. The other was the
City of Bangalore |Inprovenent Act, 1945. A notification
under the 1894 Act

(1) [1963] 2 S.C R 747.

(3) [1969] 3 SSCR 55

(2) [1968] S.C. R 561.
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was issued for acquisition of Chetty's plots in Bangal ore.
Chetty challenged the acquisition on the ground that using
t he provi si ons of t he Land Acqui sition Act was
di scrimnatory because in other cases the provisions of the
| mprovenrent Act were applied. The H gh Court accepted
Chetty's contention. During the pendency of appeal to this
Court the Bangal ore Acquisition of Lands (Validation) Act,
1962 was passed. It validate ed all acquisitions made,
proceedi ngs held, notifications issued or orders nade under
the Land Acquisition Act before the 1962 Validation Act came
into force. The 1962 Validation Act was chall enged on the
ground that the, tw Acts prescribed t wo di fferent
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procedures. It was also said that the Inprovenrent Act was a
special law, and, therefore, the Acquisition Act was to give
way to the special law. The validating section in the
Mysore case (supra) provided that every acquisition of |and
for the purpose of inprovenent, expansion or devel opment of
the Gty of Bangalore by the State acting or purporting to
act under the Mysore Land Acquisition Act shall be deened to
have been validly made, held or issued. The validating
section was inpeached on the ground that there were stil
two Acts which covered the sane field but prescribed two
di fferent procedures. It was also said that the Acquisition
Act was a nore prejudicial procedure and was discrimnatory.
This Court found that the |egislature retrospectively nade a
single law for the acquisition of these properties. It was
contended that an acquisition hit by Article 14 or anything
done previously could not be validated unless the vice of
unr easonabl e classification was renoved. The 1962
Val i dation Act was inpeached on that ground. This Court did
not accept the submission and said "if two procedures exist
and one i's followed and the other discarded, there may in a
gi ven case be found discrimnation. ~But the Legislature has
still the conpetence to put out of action retrospectively
one of the procedures|eaving one procedure only avail able,
nanely, the one followed and thus to nake disappear the
di scrimnation. I'n this way a Validating Act can get over
di scrimnation. Were, however, the legislative conpetence
is not available, the discrimnation that if there is
| egi sl ative conpetence the |egislature can put renoved by a
| egi sl ature having., power to create a single procedure out
of two and not by a |legislature which has not that power".
The Mysore case (supra) is an-authority for the  proposition
that if there is |legislative conpetence the legislature can
put out of action retrospectively one of° the procedures
| eaving one procedure only available and thus removing the
vice of discrimnation. That is exactly what has happened
in the 1971 Act in the present appeals. The 1958 Act was
chal | enged on the ground that there were two procedures and
the choice of either was |eft

527
to the ungui ded discretion of the Estate Oficer. The 1971
Act does not |eave any such discretion to the Estate
Oficer. Under the 1971 Act there is only —one procedure
The deemi ng provision contained in section 20 of the 1971
Act validates actions done by virtue of the provisions  of
the 1971 Act.
The nmeaning of a Validation Act is to renpove the causes for
ineffectiveness or invalidity of actions wor  proceedings
whi ch are validated by a Legislative neasure. This Court in
Shri Prithvi Cotton MIlls Ltd. & Anr. v. Broach Borogh
Municipality & Os., ( 1970) 1 S.C.R 388 dealt wth the
Gujarat Inposition of Taxes by Miunicipalities (Validation)
Act, 1963. Under section 73 of the Bonbay Minicipa
Boroughs Act, 1925 a municipality could levy a rate on
building or lands or both situate within the nunicipality.
This Court held in Patel Gordhandas Hargovi ndas v. Muini cipa
Conmi ssi oner, Ahnedabad, (1964) 2 S.C.R 608 that the term
"rate’ nust be confined to an inpost on the basis of annua
letting value and it could not be validly a levy on the
basis of capital value. Because of this decision the
Gujarat Legislature passed the Gujarat Inposition of Taxes
by Minicipalities (Validation) Act, 1963. The 1963 Act
provided that past assessnent and collection of ’'rate’ on
lands and buildings on the basis of capital value or a
percentage of capital value was declared valid despite any
judgrment of a court or Tribunal to ,the contrary. The
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earlier decision of this Court was applicable to the neaning
of the word ’'rate’ occurring in the 1925 Act. The
Validation Act gave its own neaning and interpretation of
the | aw under which the tax was collected. It was also said
by .his Court that a tax declared illegal could be validated
if the ground of illegality was capable of being renoved.

Therefore, a validating law is upheld first by finding out
whet her thel egi sl ature possesses conpetence over the
subj ect matter, and, secondly, whether by validation the

| egi sl ature has renoved thedefect which the courts had
found in the previous |aw

The | egislature had | egislative conpetence to enact the 1971
Act . It neans that it could |egislate on the subject of
providing a speedy procedure for eviction of persons in
unaut hori sed occupati on-of public premi ses. The |egislature
has power to pass |laws with retrospective operation. The
challenge to the 1971 Act is that the 1958 Act is
unconstitutional, and, therefore, there cannot be validation
of anyt hi ng done under an unconstitutional Act. The fallacy
of the appellants” submission is in overlooking the crucia
provisions inthe 1971 Act that the 1971 Act is effective
from 16 September, 1958 and the action done under the 1958
Act is deened to be done under the 1971 Act. There is no
vice of discrimnation under the 1971 Act. There is only
one procedure under the 1971 Act.

528

It was contended that the word 'premises’ in the Act would
not apply to agricultural land. The word ‘’prenmises’ is
def i ned to mean . any | and. Any | and wil | i ncl ude
agricultural land. There is nothing in the Act to exclude
the applicability of the Act to agri cul tural | and.

Ref erence was mmde to sections 42 and 43 of the Punjab
Tenancy Act, 1887. Section 42 of the 1887 Act speaks of
restriction on ejectment. Section 43 provides for appli-
cation to the Revenue Oficer for ejectnment. It was said on
behal f of the appellants that Article 14 of the Constitution
was offended because of the procedure under the Punjab
Tenancy Act, 1887 being available.  There is no substance in
that contention. Section 15 of the 1971 Act provides only
one procedure for ejectnent of persons in - unauthorised.
occupation of public prem ses.

The 1958 Act has not been declared by this Court to be  un-
constitutional. Section 5 of the 1959 Punjab Act was held
by this Court in the decision in Northern India Caterers
Private Ltd. case (supra) to be an infraction of Article 14.
Section 5 of the 1958 Central Act is in terms sinmlar to
section 5 of the 1959 Punjab Act. The arguments-on behal f
of the appellants therefore proceeded on the footing  that
the 1958 Act will be presuned to be wunconstitutional. It
was therefore said that the 1971 Act could not validate
actions done wunder the 1958 Act. The answer is  for the
reasons indicated above that the | egislature was conpetent
to enact this legislation in 1958 and the | egislature by the

1971 Act has given the legislation full retrospective
operation. The | egislature has power to validate actions
under an earlier Act by renoving the infirmties of the
earlier Act. The 1971 Act has achieved that object of
val i dati on.

For these reasons, the appeals fail and are dismssed.
Parties will pay and bear their own costs.

Beg, J. | entirely agree with ny | earned Brother Ray whose
Judgnent | have had the advantage of perusing. | woul d,
however, like to add some observations about the contention

put forward with sone vehenence by the | earned Counsel for
the Appellant;, based mainly on Keshavan Madhava Menon Vs.
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The State of Bonbay(1); Behram Khurshed Pasi kaka Vs. The
State of Bonbay(2); Saghir Ahmad Vs. The State of UP. &
Os(3); Bhikaji Narain Dhakras & Ors. Vs. The State of
MP. & Os.(4); M P. V. Sundararaniah & Co. Vs. The State
of AAP. & Anr.(5); Deep Chand Vs. State of UP. & Os.(6);
Mahendra Lal Jaini Vs. The State of HP. & Ors.7B. Sharma
Rao Vs. The

(1) [1951] S.C.R 228.(2) [1955] 1 S.C.R 613.

(3) [1955] 1 S.C.R 707. (4) [1955] 2 S.C.R 589.

(5) [1958] S.C.R 1422. (6) [1959] 2 Supp. S.C.R 8.
(7) [21963] Supp. 1 S.C.R 912.
529
Union Territory of Pondicherry(1l); Deputy Conmi ssioner &
Collector, Kamup & Os. Vs. Durga Nath Sarma(l), P.
Bhooma Reddy Vs. State of Mysore & Os.(3).
I do not think that all the <cases listed above really
support the submissions nmade on behalf of the appellants.
And, those fromwhich |earned Counsel for the appellants
could derive sone support for any proposition put forward by
him do 'not really apply, for two broad reasons, to the
position —we -have to consider in the cases before us :
Firstly, this Court has not so far declared any part of the
Public Prem ses (Eviction of Unauthorised Occupants) Act, 32
of 1958, to be a void piece of |egislation, and, therefore,
no question of applying Article 141 of the Constitution
arose here before the Hi gh Courts. Secondly, the argunent
of the |learned Counsel for the Appellants seens to ne to
rest entirely on the erroneous assunption that provisions of
the Public Prem ses (Eviction of “Unaut hori sed Occupants) Act
32 of 1958 were void for a "contravention" of Part [IIl of
the Constitution covered by Article 13 (2) of the
Constitution, on the strength of which it was submtted that
what was "non est" in the eye of law, or "stillborn" in
popul ar | anguage, cannot be | egalised, validated, or ' given
life and force. An exam nation of the cases which could be
relied wupon by the |earned Counsel for the appellants, to
support his submssion on the effect of constitutiona
invalidity, shows that each of these cases dealt with a
situation in which either an ab initio or per se void
enactment or action taken wunder it _was -sought” to be
val i dat ed.
In Northern India Caterers (Pvt.) Ltd., —Vs. State of
Punj ab(4), there was no difference of opinion in this~ Court
on the question whether, in providing a separate procedure
for eviction of unauthorised occupants of public properties,
there was a reasonable relationship or nexus between the
object of the Punjab Public Prem ses & Land (Eviction & Rent
Recovery) Act, 1959, and the special procedure designed for
achieving a valid object. Even the majority view in  that
case was based wupon the assunption that the speci a
procedure did not, by itself, infringe Article 14 of the
Constitution. This neant 'that the special procedure | under
Section 5 of the Punjab Act was not held to constitute per
se a "contravention" contenplated by Article 13(2) of the
Consti tution. There was, however, a difference of opinion
bet ween | earned Judges of this Court on the question whether
this special and nore drastic procedure, when viewed in the
context of 'the
(1) [1967] 2 S.C.R 650.
(3) [1969]3 S.C R 14.
(2) [1968] 1 S.C.R 561
(4) [1967] 3 S.C.R 399
530
| ess drastic procedure permi ssible under the ordinary |aw,
for filing suits agai nst unauthorised occupants, did or did
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not becone unconstitutional. It was held t hat t he
"additional" drastic renedy, together with the option to
proceed otherw se also, left roomfor discrimnation between
unaut hori sed occupants against whom either of the two
procedures may be utilised. Therefore, the majority view
was that, although, the procedure provided under Section 5
of the Punjab Act nay be otherwise valid, yet, it becane
invalid or incapable of being used because of the option
left to adopt another procedure existing under the ordinary
law of the land which lay outside the Act. |If there was a
defect or lacuna left in framng the Punjab Act, which
invalidated Section 5, it was that it did not contain a
prohi bition against the alternative procedure |eft open and

not that it contained sonething which was, in itself,
pr ohi bi t ed. And, what the Act did not contain was stil
sonething outside the Act. The unconstitutionality of

Section 5 of the Punjab Act thus really arose from matters
extraneous to the Act.

It is true that in Northern India Caterer’s case (supra), it
was held by this Court that Section 5 of the Punjab Act was

"void", but, it seens clear that this consequence followed
from exam ning the nore drastic statutory procedure in the
context of ordinary - procedural |aw It am therefore,

inclined to interpret the majority viewin that case as
laying down nothing nore than 'that, 'although the nore

drastic procedure nay be otherw se valid, yet, it becane
nerely incapable of adoption or "unenforceable" in the
situation energing fromthe totality of provisions of |aw
consi dered there. | do not findthat anything was held in-

that case to justify the viewthat Section 5 of the Punjab
Act was per se or ab initiovoid. This question was not
di scussed in Northern India Caterers’ case (supra), ' because
no nethod of validating a provision whichcould be assumed
to be valid but which becane "void" only in the context of
other ordinary law of the land was under consideration
there.

The result, of the Act of 1971 appears to ne to be nothing
short of a "re-enactnment” retrospectively so that no ground
is left open for the argunment that there is any possibility
of discrimnation between unauthorised occupants of  public
prem ses since the date fromwhich the Act of 1971 becane
applicable. The validity of any past action, even under the
old Act 32 of 1958, will have to be judged in the light of

provi sions of the Act 40 of 1971. |f sone proceeding taken
under Act 32 of 1958 is still pending, as it is in the case
of the appellants Ms. Bhartiya Hotel, Chupra, Bihar, its
correctness and validity wll be gover ned by t he
requirenents laid down by Act 40 of 1971 as it would be
"deened" to be a proceedi ng under the new Act. In the /case

of the other Appellants Hari Singh & Qhers, from Punjab
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the weviction took place in accordance with the procedure
under Act 32 of 1958. But, even these appellants could not
conpl ain t hat any of the rights protected by the
procedure .found in Act, 40 of 1971 were infringed, because
the procedure for eviction, including a right to appeal to
the District Judge, 1is indentical under both the Acts.
I ndeed, the judgnments under appeal before us were given
before the Act 40 of 1971 cane into force. The Act of 1971
became relevant for these cases only because the objection
to the validity of the procedure under the Act of 1958 was

no | onger avai |l abl e to the appel | ant s after t he
retrospective filling up of t he previ ous | acuna
retrospectively.

Learned Counsel had urged that the legislative inconpetence
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to violate rights conferred by Part |1l of the Constitution
could not be cured by any | aw short of a valid anendnent of
the Constitution. But, it seens to nme that there was no per
se "void" or " unenforceable" (a termwhich | would enploy
in preference to "void" in such a context) |law before us
which was validated. Even if there was a "validation" and
not a re-enactnent, in substance, it also made invalid any
possi bl e discrimnatory acts which may have been conmitteed
during the currency of the Act of 1958, of which there is no

evi dence before wus, by the Governnental authorities, in
proceedi ng under the ordinary |aw agai nst sone unauthorised
occupant s.

It was submtted that the effect of Section 20 of Act 40 of
1971 was realty to validate what was nerely "purported" to
have been done in the past, so that it was assuned to be
legally "non est", and, therefore, it could not be "deened"
to be as good as-action taken under the Public Prem ses
(Eviction of Unauthorised Cccupants) Act 40 of 1971. To
accept this view would nake the deem ng provi sion

nmeani ngl ess- | ~think that the view which we have taken
i nvol ves thatt the deeming provision would not cure
illegality in any past action which may still be there when

tested by the standards and the procedure provided by Act 40
of 1971. That is alogical and natural consequence of using
the word "deenmed"”. The word "purported” was used only to
describe or identify past action taken under a repealed Act
and it had no effect beyond that. That action would now be
deermed to have taken place under Act 40 of 1971

It has not even been contended before us that « any action
against the appellants is invalid tested by the " provisions
of Act 40 of 1971. The nore fact that the procedure adopted
under Act 32 of 1958 was attributable to a past enactnent
when that procedure, taken by itself, did not infringe a
constitutional guarantee, did not make its shortconing or

deficiency incurable. The invalidity of that procedure, if
any, could only result fromthe
532

Qperation or effect upon it of the extraneous factors of an
omission from the statute and of the procedure  under the
ordinary law. | would equate the |egal position, which nmay
thus enmerge, wth one in which the drastic procedure was
merely wunder a shadow or in a state of —suspension or
unenforceability due to reasons failing outside the Act 32
of 1958. Once those reasons are elimnated by the new
enactment, the shadow is renoved and the old procedure
becones operative and effective retrospectively in a new
garb without a change in the substance beneath it. if no one
can have a vested right in a procedure which does not, by
itself, violate a constitutional guarantee, one could not, a

fortiori, insist that it should not bear a particular
descriptive |label which is thereto alucidate the- meaning
only. After all, we are concerned with the real neaning

and effect of the words used and not with what they may be
made to appear to convey by a nerely clever play w th words.
The unm st akabl e effect of what was |aid down by the Act - 40
of 1971 was sinply that the option to proceed to evict
unaut hori sed occupants of public properties in any way out-
side the Act was shut out retrospectively. This was clearly
within the | egislative competence of Parliament.

For all the reasons given by ny | earned Brother Ray as well

as for a few nore given above | respectfully agree wth
orders nade by ny | earned Brethren

V.P. S. Appeal s
di smi ssed
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