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PETI TI ONER
M S. RANADEY M CRONUTRI ENTS

Vs.
RESPONDENT:
COLLECTOR OF CENTRAL EXCI SE
DATE OF JUDGVENT: 10/ 09/ 1996
BENCH
BHARUCHA S. P. (J)
BENCH

BHARUCHA S.P. (J)
VENKATASWAM K. (J)

ACT:
HEADNOTE
JUDGVENT:
W TH
Cl VI L. APPEAL NO. 5405 OF 1993
ORDER

These appeal s concern t he classification of
mcronutrients for t he pur poses of Exci se duty.
Mcronutrients are mxtures of solublesalts of elenents
like cal cium magnesium manganese, -~ zinc, iron, copper

boron and mol ybdenum They are mixed in stated percentages
to get a fornulated product which assists the growh of
pl ants. The appel l ants nmanufacture mcronutrients.

The facts being similar, we set out those of one of the
two appeal s.

During the period Cctober, 1989, to Novenber, 1989,
samples of mcronutrients were drawn and tested by the
Deputy Chief Chemist of the union of India who opined that
mcronutrients were not "plant growh regul ators". However,
on 6th November, 1989, the Collector of- Central Excise
issued to the appellants(in Cvil Appeal No 5404 of 1983) a
notice to show cause why the mcronutrients made by them
should not be classified as "plant growh regul ators"” under
headi ng 38.08.90. The show case notice related to the period
1st April, 1986, to 23rd Septenber, 1989. The appellants
showed cause and | ed evi dence at the personal hearing before
the Collector on 6th Decenber, 1989. On 11th Decenber, 1989,
an Addendum was issued to the show cause notice dated 6th
Noverber, 1989, which required the appellants to show cause
why their micronutrients should not be classified under
heading 38.23 as " residual products of chemical or allied
i ndustries, not elsewhere specified. On 22nd February,
1990, a Corrigendumwas issued to the show cause notice
af orementi oned which sought to classify the mcronutrients
under heading 38.23 as "chem cal products and preparations
of the chemcal or allied industries (including those
consisting of mixture of natural products ) not el sewhere
specified ". On 14th April, 1990, the appellants showed
cause.

On 20th, June, 1990, a circular (now called " the
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earlier circular") was issued by the Central Board of Excise
and Custons (now called "the Board "), addressed to al
col l ectors of Central Excise, on the subject of the
classification of micronutrients for the purposes of Centra
Excise. The circular stated that a doubt had been expressed
regarding the «classification of mcronutrients, namely,
whet her they should be classified under heading 31.05 as "
fertilizers" or under heading 38.08 as "plant growth
regul ators". The natter had been examined in consultation
with the Deputy Chief Chenist who had opined that heading
31.05 covered only those compounds in which one of the
el ements was nitrogen or. phosphorus or potassium Since
m cronutrients did not contain these, mcronutrients did not
nerit classification as fertilizers under heading 31.05. The
opi nion of the deputy chief chem st was that micronutrients
contained other elements which nade them classifiable as
"plant growth regulators". "In. view of the above", the
earlier  circul ar stated, "It is clarified that the
appropriate classification of “the product ’'plant growh
regul ator’ woul d be under headi ng 38.08 of CET". The earlier
circular required the collectors of ~central Excise to bring
the clarification it contained to the notice of the |ower
field formations and-suitably advice trade interests. The
earlier circular also stated, "All pending assessnents may
be finalized on the above basis".

On 23rd July, 1990, the collector of Central Excise
wote to the appellants a further letter in connection wth
t he show cause notice dated 6th Novenber, 1989. It cancel ed
the Addendum dated 11th Decenber, 1989, and the Corrigendum
dated 22nd February,1 990, and reverted to the stand taken
in the show cause notice itself, namely, that the
mcronutrients were classifiable as " pl ant grow h
regul ators" under headi ng 30. 08. After hearing t he
appel l ants appeal ed to the Central = Excise and Cold
(Control). Appellate Tribunal which, “by the order under
appeal , upheld the classification but Iimted the demand to
the period of six nonths preceding the date of the show
cause noti ce.

Subsequent to the filing of the appeals in the Court, a
circular (now called "the later circular") was issued by the
Board which 1is crucial to these appeals. The later circular
is dated 21st Novenmber, 1994. It was addressed to - the
Col l ectors of Central Excise on the subject of the
classification of mcronutrients for the purposes of Centra
Excise. The later circular invited attention tothe earlier
circular and "and the instructions contained" therein. It
noted that t he earlier circul ar had st ated t hat
m cronutrients were appropriately classifiabl e under heading
38.08 a " plant growh regulators”". The Indian Mcro
Fertilisers Manufacturer‘s Association had represented that
m cronutrients should be classified under headi ng 31.05 as
‘other fertilizers'and had produced certificates issued by
various Agricultural Universities as evidence in support of
their claim . The Board had carefully reexam ned the entire
issue in consultation with the Mnistry of Agriculture and
the Chief Chemist. The Mnistry of Agricultural had
clarified that micronutrients were recognized a fertilizers
under the Fertilizer Control Order, 1985. The Chief Chem st
had opined that in technology and trade mcronutrients were
classifiable along wth fertilizers. 1In terms of Rule 4 of
the Interpretative Rules if the Central Excise Tariff,
mcronutrients nerited classification as fertilizers . The
[ ater circul ar added:

"4. Therefore, it is clarified that

m cronutrients |listed under Sr. No.
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1(F) of Schedule 1 Part(A) of the
Fertilizer Control Order, 1985 and
their mxture (with or without
N.P.K) as notified by the Centra
Government or a State governnment
woul d be appropriately classifiable
under heading no. 31.05 as "Qher
fertilizers."

5. The above clarification nmay be
brought to the notice of the |ower
field formations and the trade
interests may also be suitably

advi sed.

6. Board's earlier <circular no.
26/ 90- Cx. 3 dated 26.6.90
accordi ngly stands wi thdrawn.

7. Al pending assessnents may be

finalised on the above basis."

The appellants have placed the later circular on the
record, annexed to an affidavit, and have relied upon it in
argunent —and contented that, in view thereof, their
m cronutrients cannot be classified except as therein
stated. It has also ‘been pointed out that for periods
subsequent to those with which we are concerned in these
appeal s, their mcronutrients have been classified in terms
of the later circular

To the affidavit annexing the later circular, an
affidavit in reply has been filed by M K. Gupta, working as
Director in departnment of Revenue, M nistry of Finance, New
Del hi. He states that Section 37B of the Central Excise &
Salt Act enpowers the board to issue instructions in order
to ensure uniformpractice of assessnent of excisable goods
t hroughout the country. Instructions thus issued by invoking
Section 37B get "statutory status and ~significance:. Any
instructions issued otherwise by the board through a
circular, but wthout invoking Section 37B, are advisory in
nature and do not possess statutory significance., In this
sense, the wearlier circular, not having been issued under
Section 37B, had to be regarded as advice. The Section notes
and Chapter in the Tariff Act were enacted provisions. Thus,
Note 6 of Chapter 31 governed the issue.(lt states that for
the purposes of heading 31.05 the term"other fertilizers "
applies only to products of a kind used as fertilizers which
contain as an essential constituent at |east one of -the
fertilizing elenments, nitrogen, phosphorous or potassium)
Such products as did not contain these elenents coul d not
be brought under statutory definition of fertilizers by the
i nvocation of the interpretative rules. The earlier. and
| ater circulars, not having been issued under the provisions
of Section 37B, were nerely advisory in nature and could not
have any statutory effect. The scope of Chapter 31 to
i nclude nmicronutrient m xtures as fertilizers had to be by
enactment and not by advisory circulars. In the absence of
any amendnent by enactnment of Chapter 31, the appellants
could not take shelter wunder the later <circular in the
matter of the classification of their product, which
classification had already been judicially decided by the
Tribunal to be under heading 30.80.90. The later circular
could not be given retrospective ef f ect once t he
classification dispute for the relevant period had been
settled by the earlier circular

Learned counsel for the appellants relied upon the
later circular and proceed further, but we intervened for we
wanted to hear |learned counsel for the Revenue wupon the
earlier and later circul ars.
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Learned counsel for the Revenue subnmitted that the
later circular "flies in the face" of note 6 of chapter 31
Mcronutrients did not contain any of the fertilizing
el ements, nitrogen, phosphorous and potassium and, thereof,
the later circular had no effect on their classification.
Both the wearlier and the later circulars were only advisory
in nature because it was clear on the face thereof that they
had not been issued by invocation of the provisions of
Section 37B. In any event, and assuming that the |later
circular had been issued wunder the provisions of Section
37B, it could only have prospective effect not alter the
decision of the tribunal in the present appeals.

W nmay add that | earned counsel for the Revenue stated
that there was no provision in the Excise Act other than
Section 37B by which the board could issue circulars such as
the earlier and later circulars, but he subnitted that the
board had been issuing circul ars even before Section 37B was
i ntroduced into the Excise Act. Section 37B reads thus :-

"1S.37-B.~ Instructions to Centra

Exci'se O ficers.- The Central Board

of Excise and Customs constituted

under the Central Boards of Revenue

Act, 1963 (54 of 1963) may, if it

considers it necessary or expedient

so to do for the purpose of

uniformty in the classification of

exci sabl e goods or with respect to

levy of duties of excise on  such

goods, i ssue such orders,

instructions and directions to the

Central Excise O ficers-as it my

deemfit, and such officers and all

ot her persons enpl oyed in the

execution of this Act shall observe

and foll ow such orders,
instructions and directions of the
said Board:- Provided that no such

orders, instructions or directions

shal | be issued-

(a) So as to require any Central

Excise Oficer to nake a particular

assessnment or to dispose of a

particular case in a particular

manner; or

(b) So as to interfere wth the

di scretion of the Collector of

Central Excise (Appeals) in the

exerci se of hi s appel | ate

functions. "

Section 37B contenpl ates the issuance by the Board of
orders, instructions and directions to Central Excise
of ficers. Such orders, instructions and directions are to be
i ssued when the Board considers it necessary or expedient to
do so to achieve uniformty in classification of excisable
goods and the |l evy of excise duty thereon. Central Excise
officers are obliged to observe and foll ow these orders,
i nstructions and directions. The orders, instructions and
directions may not relate to a particular assessment or case
or interfere with the appellate functions of a Collector.

The first guestion, now, is whether the earlier
circulars are orders, instructions or directions to Centra
Excise officers within the neaning of Section 37B which the
Central Excise officers are bound to observe and follow.
Both circulars are addressed to all Principal Collectors of
Central Excise and Customs, all Collectors of Central
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Excise, all Collectors of Custonms and all Collectors of
Central Excise and Custons (Appeals). Both circulars require
that their contents "be brought to the notice of the | ower
field formations and the trade interests nmay also be
suitably advised". Both circulars require, "Al pending
assessnments may be finalized on the above basis". The | ater
circular refers to the contents of the earlier circular as
"instructions". Both <circulars have been issued in the
context of doubts having arisen and representations having
been received by the Board. Both circul ars have been issued
by the Board in consultation with the Chief and Deputy Chi ef
Chemi st and, in the later case, the Mnistry of Agriculture.

There can be no doubt what soever, in t he
circunstances, that the earlier and later circulars were
i ssued by the Board under provisions of Section 37B and the
fact that they do not so recite does not mean that they do
not bind Central Excise officers or becone advisory in
character. There can be no doubt whatsoever that after 21st
Novenber, = 1994, Exci se duty could be | evi ed upon
m cronutrients only under the provisions of heading 31.05 as
"other fertilizers". |If the later circular is contrary to
the terms of the statute, it nust be withdrawn. Wile the
later circular renmains in operation the Revenue is bound by
it and cannot be allowed to plead that it is not valid.

W reject the subnmission to the contrary nmade by
| earned counsel for the Revenue and in the affidavit by M
K. CGupta, working as Director in the Departnent of Revenue,
M nistry of Finance. One should have thought that an officer
of the Mnistry of = Finance woul'd ~have greater respect for
circulars such as these issued'by the Board, which also
operates under the aegis of the Mnistry of Finance, for it
is the Board which is, by statute, entrusted with the task
of classifying exci sabl e goods uni formy. The whol e
objective of such circulars is to adopt a uniform practice
and to informthe trade as to how a particul ar product wl|l
be treated for the purposes of Excise duty. It does not lie
inthe nouth of the Revenue to repudiate a circul ar issued
by the Board on the basis that it 1is inconsistent with a
statutory provision. Consistency and disciplineare of far
greater inportance than the wnning or losing of court
pr oceedi ngs.

The argunent that the later circular has only
prospective operation and it cannot apply to these appeals
because the Tribunal had already deci ded them nmust al so be
rejected. It is not contrary to a binding circular issued by
the Board. It cannot but urge the point of view nmade bindi ng
by the later circul ar.

The appeals are allowed. The judgnment and order of the

Tri bunal under appeal is set aside. The mcronutrients
manufactured by the appellants being exenpt from t he
paynment of excise duty, no order in this regard is
required.

The deposits nade by the appellants, pursuant to the
interimorders of the Tribunal and continued by the interim
orders of this Court, may now be wi thdrawn by them The bank
guarantees given by the appellants, pursuant to the interim
orders of the Tribunal and continued by the interimorders
of this Court, shall now stand di scharged.

The Revenue shall pay to the appellants the sum of Rs.
25,000/ - (Rupees twenty five thousand) as the aggregate
costs of these appeals.




