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ACT:

Arbitration-Award set asi de- Ref er ence to
arbitration not superseded-Second reference to
arbitration, if permssible-Arbitration Act. 1940
(10 of 1940), s. 19.

HEADNOTE:

Di sputes whi ch arose between the parties with
respect to carrying out a contract were referred
to the arbitration of the Bengal  Chanber of
Conmerce in accordance with an agreenment to refer
di sputes as and when they arose to the arbitration
of the Chanber. The award of the Tribunal of
Arbitration was set aside by the Hi gh Court. On an
application for referring the matter for
arbitration de novo anot her tribunal was
constituted which made a fresh award. The
guestions which arose for decision were whether
after the first award was set aside the reference
to arbitration was exhausted and the arbitrator
had becone functus offcio and whether w thout a
fresh arbitration agreenent it was not possible to
have the same dispute decided again by the
arbitrator.

N

HELD, that the arbitrator becane functus
officio after he gave the award but that did not
mean that in no circunstances could there be
further arbitration proceedi ngs where an award was
set aside or that the same arbitrator could never
have anything to do with the award with respect to
the same dispute.

Section 19 of the Arbitration Act enpowered
the Court not to supersede the reference and to
| eave the arbitration agreenent effective even
when it set aside the award and thereupon it woul d
depend upon the ternms of the arbitrati on agreenent
whet her the arbitration proceedings could go on
with respect to the sane dispute or with respect
to some ot her di spute ari sing under t he
arbitrati on agreenent.

Bar angore Jute Factory v. Hul as Chand
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Rupchand. (1958) 62 CWN. 734, Rallis India Ltd.
v. B. V. Manickam Chetty, A l.R 1956 Mad. 369,
and Firm Gulab Rai Grdhari Lal v. FirmBansi La
Hansraj, A l.R 1959 Punj. 102, approved.

Morder v. Painmer, (1870) 6 Ch. App. 22 and
Sut herland and Co . v. Hannevig Bros. Ltd. [1921]
1. K B. 336, referred to.

In the present case the first award was set
asi de but as the reference had not been superseded
and the arbitration
102
agreement subsisted it was open to the Chanber to
appoi nt another tribunal under r. X of the Chanber
Rul es.

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. Civil Appea
No. 309 and 525 of 59.

Appeal s by special leave fromthe judgnent
and orders and decree dated August 27, 1958,
Novermber 24, 1958, and March 10, 1958 of the
Calcutta High Court, in Award Case No. 103 of 1955
and Appeal from Original order No. 26 of 1956
respectively.

N. C. Chatterjee and B. P. Mheshwari, for
the appellant (in C. 'A No. 309 of 59).

H.N. Sanyal, Additional Solicitor-Ceneral of
India, S. K Gupta and D. N~ Mikherjee, for
respondent (in C A No. 309 of 59).

N. C. Chatterjee, M G Poddar. and “S. N
Mukerji, for the appellant (in C. A No. 525 of
59).

H. N. Sanyal, Additional Solicitor Ceneral of
India A° N. Sinha and P.K Mikherjee, for the
respondent (in C. A No. 525 of 59).

1961. Decenber 12. The Judgnent of the Court
was delivered by

WANCHOO J. - These two appeal s by speci al leave
fromthe judgments of the Calcutta H gh Court
raise a comon question of |law and will be dealt
with together. It will be convenient to set out
the facts of appeal 309 and deal with them in
connection with the point raised on behal f-of the
appel l ant. These facts are that a contract was
entered into between the parties for supply of

cornsacks on August 29, 1951. The contract
contained an arbitration clause in the follow ng
terms:

"All matters, guesti ons, di sput es,

di fference and/or clains arising out of
and/ or concerning and/or in connection with
and/or in consequence of or relating to this
contract whether or not the obligation of
ei ther or both
103

parties under this contract be subsisting at
the time of such dispute and whether or not
this contract has been term nat ed or
purported to be term nated or conpl eted shal
be referred to the arbitration of the Benga
Chanber of Commerce under the rules of its
Tri bunal of Arbitration for the time being in
force and according to such rules the
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arbitration shall be conducted."

Di sputes arose with respect to carrying out of the
contract and on Cctober 25, 1951, the respondent
referred these disputes to the arbitration of the
Bengal Chanber of Conmerce (hereinafter referred
to as the Chanber). That case was nunbered 217 of
1951 in the Chanber’s records. On April 17, 1952,
the tribunal of Arbitration made an awar d
disallowing the claim of the respondent. This
award was filed in the Hgh Court. On My 25,
1953, the award was set aside on the ground of
m sconduct on the part of the arbitrators by a
| earned Single Judge. That order was taken in
appeal and on July 8, 1954 L the appeal was
di smissed. Later, |leave to appeal to this Court
was refused and thus  the order of the |earned
Single Judge setting aside the award finally
st ood.

Soon after the award had been set aside by
the | earned Single Judge, the respondent addressed
aletter to the Chanber on Septenber 7, 1953. It
was said inthis letter that as the award in case
No. 217-G of 1951 had been set aside by the High
Court, the respondent begged to refer the matter
for arbitration de/novo and encl osed its statenent
of the case. Thereupon another tribunal was
constituted under ' the rules of the  Chanber to
deci de the dispute afresh. The appellant appeared
before the tribunal and contended that it had no
jurisdiction to make  an award on a _second
references in the sane dispute. The tribunal,
however, proceeded to decide the reference and
made the award on
104
March 15, 1955. This time the award was in favour
of the respondent. Thereupon  on August 4, 1955,
the appellant nmade an application to the High
Court praying that the award be set aside. In the
alternative, the appellant prayed that the award
be declared null and void and the —arbitration
agreement between the parties be superseded on the
ground that the second reference was inconpetent.

The application was opposed by the respondent
and its contention was that this was not a second
reference, and what the respondent wanted was that
the Chanber should in the event that had happened
take up the dispute again and make a proper award-:
Rel i ance in support of the plea that such a course
was permssible was placed on behalf of the
respondent on the decision of the Calcutta High
Court in The Barangore Jute Factory Co. Ltd. v.
Messrs. Hul as Chand Rupchand (1).

The | earned Single Judge relied on the
decision in The Barangore Jute Factory (1) and
held that fromwhat that respondent said to the
Chanber its letter of Septenber 7, 1953, it was
reasonably clear that all that it wanted was that
the Chanber should in the event that had happened
take up the dispute again and make a proper award.
It could not therefore be held because of sone
| anguage used in the letter that the respondent
was nmeking a fresh reference. Consequently, it was
held that the Chanber had jurisdiction to decide
the dispute after the earlier award had been set
aside and what the respondent had asked for was
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for the continuance of the original reference,
whi ch had not been superseded. The |earned Single
Judge then went into the question whether there
was such m sconduct as would justify setting aside
the award and held that there were no grounds made
out which would justify the setting aside of the
award. Consequently, the application for setting
aside the award was dismissed. Thereafter the
appel l ant cane to this Court for special

105

| eave, which was granted; and that is how the
matter has cone up before us.

The main question that has been argued before
us is that the first award was set aside on My
25, 1953, the reference was exhausted and the
arbitrator had become functus officio and it was
therefore not possible without a fresh arbitration
agreement to have the same dispute deci ded again
by the arbitrator, irrespective of whether the
letter of Septenmber 7, 1953, anpbunted to a second
reference-or was a nmere request for continuation
of the proceedings in the ~original reference,
whi ch had proved abortive as the award originally
made had been set aside. Reliance in this
connection is placed on what are called certain
fundanental principles governing all arbitrations.
It is wurged that once an award is wholly set
aside, the arbitrator is functus offico  and
thereafter he cannot function again to decide the
sane dispute. This is said to “be a fundamental
principle of all arbitrations, and reliance is
pl aced on a passage in "Russel on Arbitration”
(15th Edn., p. 298), where the effect of setting
aside an award is stated thus- "If an award is
whol Iy set aside, the arbitrator is functus
officio." Reliance is also placed on Morduse v.
Pal mer (1), where it was hel d-

"An arbitrator having signed his award
is functus officio and cannot alter the
slightest error in it, even though such error
has arisen fromthe mstake of the clerk in
copying the draft. The proper course in such
a case isto obtain an order to refer the
award back to the arbitrator."

Reliance is also placed on Sutherland and Conpany
v. Hannevig Brothers Linited(2). That was a case
under the English Arbitration Act of 1889 which
provided that an arbitrator could correct in an
award any clerical mstake or error from any

106

accidental slip or omission and had thus varied
the rule laid dowmm in Mdrdue's case(l). It was
however held in that case that the correction made
by the arbitrator was not justified wunder the
Arbitration Act. These cases in our opinion have
not much bearing on the question before us. It is
true that generally speaking, an arbitrator is
functus officio after he has nmade the award; but
this only neans that no power is left in the
arbitrator to nmake any change of substance in the
award that he had made (except in certain
ci rcunst ances which have been provided in the
law). What we have to see however are the schene
and the provisions of the Arbitration Act, No. X
of 1940 (hereinafter called the Act), which govern
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the proceedings in arbitration in this case. These
provisions are to be found in Chap. Il of the Act
which deal wth "arbitration wthout intervention
of Court."

Sections 3 to 7 deal with various aspects of
arbitration agreements wth which we are not
concerned in the present case. Sections, 8, 11 and
12 deal with the power of a court to appoint or
renove arbitrators or unmpire. Sections 9 and 10
deal with the right of a party to appoint a new
arbitrator or sole arbitrator and also wth the
appoi ntnment of an unpire. Section 13 deals with
the power of the arbitrator and s. 14 provides for
the signing of the award and giving notice in
witing to the parties of the naking and signing
of the award and filing the sane in court. Section
15 gives power to the court to nodify the award in
the circunmstances nentioned therein. Section 16
gi ves power to the court to remt the award for
reconsi deration under certain ci rcumnst ances.
Section 17 provides for _delivery of judgnent in
terms of the award where the court sees no cause
to remt the award or to set it aside. Section 18
provides for making interim orders. Section 30
which is in Chap. V sets out the grounds on which
an award may be set aside.

107

Finally, we conme to s. 19, which i s the section on
the interpretation of which the decision of this
case depends. Section 19 reads as follows: -

"Where an award has becone void under
sub-section(3) of section 16 or has been set
aside, the court may by order supersede the
reference and shall thereupon order that the

arbitration agreenent shall cease to have
effect wth respect to t he di fference
referred.”
Before we consider what s. 19; provides we m ght
advert to two matters. |In the first place, it is

not disputed bef ore us t hat t he Engli sh
Arbitration Act does not contain a provision
simlar to s. 19; the consequence of this is that
the decisions on English Courts may not be of much
assistance on this particular aspect of the matter
before us. Secondly, there was a parallel
provision in para. 15(2) of Sch. Il of the Code of
Cvil Procedure before 1940 as to the order to be
passed by the court when setting aside an award,
whi ch was in these terns:-

"(2) Where an award becones void or is
set aside under clause (1), the court shal
make an order superseding the arbitration and
in such case shall proceed with the suit."

It will be seen fromthis provision that when
a court set aside an award under Sch. 11 the
reference had to be superseded al so, and the court
was enj oi ned to proceed with the suit, the
provi sion being contained in that part of Sch. 11
which dealt wth arbitration in suits. But the
provision also applied to cases covered by para.
17 read with para. 19 and also by inplication to
arbitrations outside court under para 21. But s.
19 of the Act has clearly nade a departure from
the parallel provision contained in Sch. |1, para.
15 (2) and we have therefore to see what is the
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extent of the departure made by it.

It is clear from s. 19 that there are three
matters which have to be borne in mnd in
arbitration
108
proceedi ngs. There is first the arbitration
agreement. Next comes the reference to arbitration
and lastly the award. Section 19 provides inter
alia that where an award has been set aside, the
court may by order supersede the reference and
shal |  thereupon order that t he arbitration
agreement shall cease to have effect with respect
to the difference referred. The section therefore
leaves it to the discretion of the court when it
decides to set aside an award, whether to
supersede the reference or. not. It may not
supersede the reference at all in which case
though the award may ~ be set aside the reference
will continue.” Butif it supersedes the reference
it has ‘also inconsequence to order that the
arbitration agreenent on the basis of which the
reference was nmade woul d cease to have effect with
respect to the difference referred. It is only
therefore when the court” orders supersession of
the reference that the consequence follows that
the arbitration agreenment ceases to have effect
with respect to the subject natter of the
reference. The intention of the legislature in
maki ng this change in the consequences to fol | ow
the setting aside of an award is clear in as nuch
as the provision recognises that there my be
di fferent kinds of arbitration agreenents, some of
whi ch might be exhausted by the reference already
made and the award follow ng thereon which has
been set aside while others may be of a nore
conpr ehensi ve nat ure and may contenpl ate
continuation of the reference relating to the sane
di spute or successive references relating to
different disputes covered by the arbitration
agreenment. The legislature has therefore given
di scretion to the court under s. 19 to deci de when
it sets aside an award what the consequences of
its order setting aside the award will be. If the
court finds that the arbitration agreenment is of
the kind which exhausts itself after the first
reference is made or if it finds on account of the
reasons
109
whi ch have inpelled it to set aside the award that
there should be no further reference of the
dispute to arbitration, the court has the power to
supersede the reference and thereupon order that
the arbitration agreement shall cease to have
effect with respect to the difference referred. On
the other hand if the court finds that the
arbitration agreenent is of a general nature and
contenpl ates continuation of the reference wth
respect to the same di spute or successi ve
references with respect to different disputes
arising under the terns of the arbitration
agreenment it may not supersedes the reference with
the result that the reference as well as the
arbitrati on agreenent on which it is based
survives. In such a case there can in our opinion
be no doubt that there the reference and the
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arbitrati on agreenent survive the sane di spute may
go before the arbitrators again provided there is
machi nery provided in the arbitration agreenent
whi ch makes this possible. It will thus be seen
that the discretion vested in the court under s.
19 depends wupon the nature of the arbitration
agreenment in particular cases and it is on a
consideration of those terms that the court may
decide in one case to supersede the reference and
order the arbitration agreenent to cease to have
effect after taking into account the reasons which
have inmpelled it to set aside the award and
another not to set aside the reference with the
result that the reference and the arbitration
agreenment subsi st; and if t he arbitration
agreement provides for machinery to have further
arbitration on the sane dispute or other disputes
arising under the arbitration 6 agreenent it is
perm ssible to have further arbitration on the
same dispute or other di sput es. The samne
di scretion is —given to the court with respect to
arbitration under Chap.  IIl ~of the Act dealing
with "arbitration wth intervention of a court
where there is no /suit - pending,” as 's. 20(5)
provides that after the arbitration agreenent has
been ordered to be filed, the arbitration shal
proceed

110

in accordance wth, and shall be governed by, the
ot her provisions of the Act so far as they can be
made applicable. Further we find that the sane
di scretion has been given to the court in the
matter of arbitration in suits provided under
Chap. IV, was s. 25 provides that "the provisions

of the others Chapters shall, so far as they can
be made applicable, apply to arbitration under
this Chapter." The proviso to s. 25 gives
di scretion to t he court in any of the
circunstances nmentioned in ss. 8, 10, 11 and 12,
instead of filling up the vacancies or naking the

appoi ntnents, to make an order superseding the
arbitration and proceed with the suit, and where
the court supersedes the arbitration under s. 19

it shall proceed with the suit. The schene of the
Act therefore is whether the arbitration is under
Chap. |1, Chap. 111 or Chap. 1V, to wgive

di scretion to the court to decide whether to
supersede the reference or not. Were it decides
to supersede the reference it has to order that

the arbitration agreenment shall cease to have
effect with respect to the difference referred,
but where it decides not to supersede the

reference and the reference and the arbitration
agreement subsi st and if there is nmachinery
provided in the arbitrati on agreenent for making a
further reference or for <continuing the sane
reference, further arbitration can take place. The
contention therefore urged on behalf of the
appel l ant that once the award is set aside the
arbitrator becones functus officio and
consequently there can be no further reference
with respect to the dispute decided by the award
which is set aside, nust fail in view of the
specific provisions of s. 19 of the Act.

We have already said that generally speaking,
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the arbitrator becones functus officio after he
has given the award; but that does not in our
opi nion mean that in no circunstances can there be
further arbitration proceedi ngs where an award

111

is set aside or that the same arbitrator can never
have anything to do with the award with respect to
the same dispute. Section 13 (d), for example,
gives power to the arbitrator to correct in an
award any clerical mistake or error arising from
any accidental slip or omssion. Further s. 16
gives power to the court; to remt the award to
the arbitrator for reconsideration. Therefore,
when it is said that the arbitrator is generally
functus officio after he has nmade the award, it
only means that he cannot change that award in any
matter of substance hinself. But that does not
take away the court’s power to remt the award for
reconsideration wunder s. 16 “or to refuse to
supersede the reference even though the award is
set aside leaving it to the parties to take such
further action under the arbitrati on agreenent for
further arbitrationif it is possible so to do
under the terns of a particular arbitration
agreenment. W are therefore of opinion that
what ever may be the  position in the absence of a
provision simlar to s. 19 of the Act there can be
no doubt that s. 19 gives power to the court not
to supersede the reference and so |eave the
arbitration agreenent  effective even when it sets
asi de award and thereupon, it wll depend upon the
terns of the arbitration agr eenent whet her
arbitration proceedings can go on with respect to
the sane dispute or wth respect to some other
di sputes arising under the arbitration agreenent.
This was the view taken in the Barangore Jute
Factory case(l). Similar view has been taken in
Rallis India Ltd. v. B.V. Mani ckam Chetti & Co. (2)
and in Firma@ulab Rai Grdhari Lal v. Firm Bans

Lal Hansraj(3). W think that this view is
correct.

It is not in dispute that the reference was
not superseded in this case when the award was set
aside in May 1953. It will therefore depend upon
112
the terms of the arbitration agreement in this
case whether it was possible to have further
arbitration with respect to the sane dispute. W
have already set out the term in the contract
relating to arbitration and it is clear that term
is very wide in its anplitude and contenplates
reference of disputes as and when they arise
between the parties to the Chanber. Further as the
Chanber is constituted the arbitrator in this term
of the contract and as the Chanber consists of a
| arge nunber of menbers and has its own rules for
constituting arbitral tribunals. It is in our
opinion quite possible on the terns of such an
arbitration agreenent to constitute anot her
tribunal to decide the same dispute, where the
reference remains pending and has not been set
asi de under s. 19, provided there is machinery for
appointing different persons as arbitrators under
the rules of the Chanber. It is however urged that
this is a second reference of the sanme dispute and
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this at any rate is not contenplated by the term
relating to arbitration in the contract. W are
not inpressed by this argunent. Stress in this
connection has been laid on the letter of
Septenber 7, 1953, in which the respondent said
that it begged to refer the matter for arbitration
de novo. Those words do not in our opinion show
that a second reference was being nade of the
di spute. The letter begins by saying that the
Chanmber was aware that the previous award had been
set aside. It was in those circunstances that the
respondent told the Chanmber that it begged to
refer the matter for arbitration de novo. In the
context this can only nean that the respondent was
asking the Chanber to take up the reference again
as the reference had not been superseded and
arrange to continue the arbitration proceedings
further. The only question therefore

113

that will  _arise-is whether under the rules of the
Chanmber it was possible “to constitute another
tribunal to consider this dispute again. If that
is possible, we fail to see why the arbitration
proceedi ngs should  not ~go on further as the
ref erence was not superseded in this case, and the
arbitrati on agreenent’ subsi st ed.

This brings us to the rules of the Chanber
relating to the appointnment of arbitral tribunal
It is wurged on behalf of the appellant that there
is no provision in these rules for appointnment of
an arbitral tribunal where an award nade by an
earlier tribunal is set aside say, for msconduct.
If this contention is a justified it wll
certainly not be possible to appoint another
arbitral tribunal to decide the reference after
the award nade on it by the earlier tribunal set
asi de. Reliance however is placed on behalf of the
respondent on rr. V, VIl and X nade by the Chanber
for the appointnent of arbitral  tribunals. It
appears that no reliance was placed onr. Vinthe
Hi gh Court; reliance however was placed on rr. VIiI
and X in the Hi gh Court. The H gh Court held that
r. VII justified the appointrment of the tribuna
in the present case, though it was of the view
that r. X would not justify it. The appellant on
the other hand contends that none of the three
rul es authorises the appointment of a fresh
tribunal after an award is set aside and therefore
there is no machinery wunder the terns of the
arbitrati on agreenent by which the arbitration can
be further carried on, it being not disputed that
the earlier tribunal whose award had been set
asi de on account of m sconduct could not be again
appoi nt ed.

Rule V(1) provides for an application for
arbitration. Rule V(2) lays down that "on receipt
of such application the Registrar shall constitute
a court for the adjudication of the dispute.” It
is urged on
114
behal f of the respondents that a fresh tribuna
could be constituted under r. V (2) after the
award of the earlier tribunal had been set aside,
as the Registrar is authorised to constitute a
court on receipt of an application by the Chanber
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under r. V (1). W are of opinion that this
contention is not well founded. Rule V(2) applies
to the first appointnent after the receipt of the
application and that appointment was made in this
case and the award of the tribunal appointed under
r. V(2) was set aside. Rule V (2) does not in our
opi nion contenpl ate a second appoi ntnent after the
award of the court appointed under it on receipt
of the application has been set aside. The
respondent cannot sustain the appointnent of a
fresh tribunal under r. V(2).

Rul e VII has been pressed into service by the
Hi gh Court in this connection and it has been held
on the basis of the Barangore Jute Factory’'s case
(1) that r. VIl justified the appointment of a
fresh tribunal in a case where an award nmade by
the earlier tribunal is set aside. |In that case
the High Court was consci ous that it was
stretching the rule in applying it to the
situation where an award is set aside. Rule VI
says that - "if-the Court have allowed the tine or
extended time to expire w thout naking any award,
and wi thout having signified to the Registrar that
they cannot agree, the Registrar shall constitute
in manner aforesaid another Court which shal
proceed with the arbitration and shall ‘be at
liberty to act upon the record or the proceedi ngs
as then existing and on the evidence, if any, then
taken in the arbitration or -to conmence  the
arbitration de novo." Rule XXV makes provision
that the award shall be nmade within four nonths or
within such extended tine as nay be agreed to
between the parties to the reference. Rule VII
obviously refers to a case where the tine or the
ext ended time
115
allowed to the tribunal has been allowed to
expire; it cannot refer to a case where the
tribunal has made the award within the time fixed
but later that award is set aside by court. It
woul d in our opinion be stretching the | anguage of

r. VIl too far to make it applicable to a case
like the present. W cannot therefore agree with
the High Court that r. Vil justified the
appointnent of a fresh tribunal in the present
case.

This brings us to r. X The H gh Court
thought that this rule could not apply. Rule X is
in these terns: -

“I'f any appointed arbitrator or umpire
negl ects or refuses to act or dies or becone

i ncapabl e of acting the Registrar shal

substitute and appoint a new arbitrator or

unpire as the case may be in manner aforesaid
and the Court so reconstituted shall proceed
with the arbitration with liberty to act on
the record of the proceedings as then
exi sting and on the evidence, if any then
taken in the arbitration, or to comrence the
proceedi ngs de novo."
W are of opinion that it was open to the
Regi strar under this rule to appoint a fresh
tribunal because the earlier tribunal had becone
i ncapable of acting in viewof the fact that its
award had been set aside on the ground of
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m sconduct. It has been urged on behalf of the
appel l ant that the words "becones incapable of
acting" apply only to physical inability to act

and in particul ar stress is laid on the
coll ocation of words where these words follow the
word "dies". W are however of opinion that these

words cannot take their <colour from the word
"dies" and are a separate category by thensel ves
and nust be interpreted on their owmn. Now there is
no doubt that generally speaking an arbitrator nay
become incapable of acting because of sone

physi cal cause, for exanple, he may fell ill or
may go mad and so
116

on. But we do not think that these words only
refer to physical incapacity; in our opinion, they
refer to any kind of incapacity, which nmay
supervene after the appoi nt ment of the
arbitrators, even to an incapacity from before but
whi ch was not known to the parties, or in this
case to the Chanber before they are appointed. W
may in this connection refer to the opinion of
Russel ("Russel on Arbitration”, 15th Edn, p.7),
where dealing wth simlar words in s. 10(b) of
the English Arbitration Act of 1950, it has been
said as foll ows: -

"It woul d appear t hat the wor d
"incapable’ in 'section 10(b) ~nust refer  to
some incapacity arising after the date of the
appoi ntnent, or ~not known -to the parties at
that date."

Clearly therefore, the words "becones incapable of
acting" do not nerely refer to physical incapacity
but to any kind of incapacity which arises after
the appointnent or which was there before the
appoi nt nent but was not known to the parties or to
the Chanmber in this case. Take, (for exanple, the
case of persons appointed by the Chanber to decide
a dispute; after the appointnent, one arbitratior
acquires an interest in the subject-matter of the
di spute. Cbviously such a person nust be held to
have beconme incapable of acting even though there
is no question of any physical incapacity on his
part. W are therefore of opinion that the words
"becones incapable of acting" inr. X are of wide
anplitude and do not refer to cases only of
physi cal incapacity but to any kind of incapacity
arising after the appointment or even before the
appoi ntnent provided it was not known to the
parties, or to the Chanber in the present case. W
cannot therefore agree with the High Court that r.
Xwll not apply to the present case.

VWhat has happened in this case is that the
previous tribunal nade an award. That award has
117
been set aside on account of msconduct. In the
circunstances we are of opinion that the previous
tribunal has becorme incapable of acting as
arbitrator to decide this dispute because of its
m sconduct. Further as the reference has not been
superseded and the arbitration agreenent subsists,
it was in our opinion open to the Chanber, on the
request of the respondent, to appoint another
arbitral tribunal wunder r. X Therefore, as there
is a machinery by which fresh arbitrators can be
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appoi nted according to t he terns of the
arbitration agreenent read with the rules of the
Chanber and as the reference has not been
superseded, the appointnent of a fresh tribuna
and the carrying on of the arbitration further
were wthin the terns of the arbitration
agreenent .

No other point has been urged on behalf of
the appellant in this appeal to challenge the
correctness of the decision of the H gh Court.
Theref ore, appeal No. 309 nust fail

Turning now to appeal No. 525, it is enough
to say that it is simlar to appeal No. 309 in al
respects except one. The difference is that in
this case t he appell ant obj ect ed to t he
appoi ntnent of a fresh tribunal and an application
was made wunder s. - 33 of the Act paying for the
relief that no arbitrati on agreenent existed after
the earlier award had been set aside and therefore
there couldbe no further arbitration. For reasons
whi ch we —have already given this contention nust
fail, for it is not in dispute that this appea
al so when the earlier award was set aside there
was no supersession of ~the reference and the
arbitration agreenent is in the sane terns as in
the other appeal. Wat happened in thi's case was
that the | earned Single Judge al lowed t he
application and revoked the authority of the
Chanmber to arbitrate. There was then an appeal by
the present respondent
118
which was allowed on the basis of the Barangore
Jute Factory case (1). Thereupon the present
appeal has been brought to this Court by specia
| eave. It has been contended on behalf of the
appel l ant that the order under s. 33 was not
appeal able in view of the provisions of s. 39 of
the Act and therefore the H gh Court had no
jurisdiction in appeal to set aside the order of
the |earned Single Judge. This point as to
jurisdiction was not taken before the appeal court
nor has it been taken in the special leave
petition to this Court or in the statement of
case. It seens that the appeal was entertained in
the High Court on the view that an appeal |ay
under the Letters Patent froman order of a Single
Judge. Even if we were to entertain this argunent

the respondent will be entitled to ask for specia
| eave to appeal against the order of the Single
Judge and we will be justified having regard to

the course of events and the view expressed in the
conpani on appeal in granting |eave after condoning
the delay and in passing the sane order which has
been passed by the Hi gh Court in appeal. Technica
requi rements of procedure may of course be
fulfilled by followi ng the course suggested but no
useful purpose will be served thereby. For reasons
which we have already given the order of the
appeal court is right. There is no reason to
interfere with it and this appeal will also have
to be di sm ssed.

We therefore disniss the appeals with costs-
one set of hearing costs.

Appeal dism ssed
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