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ACT:
I ndi an I ncone Tax Act. 1922, s. 23 A-Scope of.

HEADNOTE:

Under Section 23A of the Indian incone Tax Act, 1922, if in
respect of any previous year the profits and gai ns
distributed as dividends within the 12 nonths imediately
followi ng the expiry of that previous year are |less than the
statutory percentage of the total income of that previous
year as reduced by the anpbunts nentioned in cls. (a), (b)
and (c) and sub-s. (1), the Income Tax Oficer shall make an
order that the conpany shall be |liable to pay super-tax at
the prescribed rate on the undistributed balance of the
total income of the previous year. “According to Explanation
2, statutory percentage nmeans 45 per cent of the -industria
profits and 60 per cent of nonindustrial profits. The
expl anation further says that the said percentages shoul d be
appl i ed separately with reference to the anpunts of
profits and gains attributable to the two parts of the
conpany’s business as if the said anbunts were respectively
the total income of the conpany in relation to each of its
parts, the anmount of dividends and taxes also bei ng
simlarly apportioned for purpose of sub-s. (1).

In the present case 45 per cent of the industrial profits
comes to Rs. 1.51 | akhs, while 60 per cent of non-industria
profits conmes to Rs. 8.43 | akhs. The company, instead of
distributing a sumof Rs. 9.94 | akhs by way of dividends
distributed Rs. 4.20 |akhs, equally as profits of the
i ndustrial and non-industrial activities |eaving aside the
profit of Rs. 13.21 lakhs. The incone Tax O ficer allocated
the dividends declared by the conpany to the industrial and
non-industrial segnments in the same proportion as the
profits of the two segnments bore to the total profits of the
conpany and | evied additional super-tax under s. 23A on the
entire undistributed balance of the total profits available
for distribution, namely Rs. 13.21 |akhs. The Order was
confirmed by the Appellate Assistant Conm ssioner

On appeal, the Appellate Tribunal held that in so far as the
profits of the industrial activity were concerned, the
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conpany nust be deened to have distributed by way of
di vidends out of those profits just so mnuch,as would be
equal to 45 per cent of such profits and accordingly it
all ocated the dividend out of industrial and non-industria

profits. On this allocation it cane to the conclusion that
the conpany having declared the statutory dividend on its
i ndustrial profits, was not |liable to pay additional super-
tax in so far as these profits were concerned. It, however,
upheld the levy of additional super-tax on non-industria

profits.

The High Court confirmed the Tribunal’s view

Al'l owi ng the appeal

HELD : (1) The Hi gh Court was in error in holding that the
profits of the two parts of the conpany’s busi ness shoul d be
treated as if they were the total income of the conpany for

all purposes. In taking this viewthe H gh Court overl ooked
the concl udi ng words of Explanation 2 by reason of which the
legal fiction has to belimted to its duly appointed
pur pose. [106 D-E].

(2) The " High Court and the Tribunal were wong in holding
in favour of the assessee. \Were a conpany has a conposite
busi ness, the first step is to ascertain the distributable
profits of the two parts separately. For the purpose of
finding out the m ni mum-dividend that the conpany ought to
have distributed, the proper statutory percentage as
prescri bed by Explanation 2 has to be applied separately to
the distributable profits of the two parts, as if the
respective profits are the total inconme of the conpany in
relation to each part of its business. The composite
di vidend distributed by the conpany has thento be

94

apportioned between the two parts in the sane ratio as the
respective profits of the two parts bear to the toal profits
of the conpany. [103H 104B].

(3)(a) Explanation 2 by its express terns requires that for
the purpose of sub-s. (1) the anpunt of dividends nust be
"simlarly apportioned". [101 E]

(b) The word "simlar" nay generally be said to be a word
of anbiguous inport in the sense that the nere -stipulation
in a statute that something should be done simlarly is
insufficient by itself to signify the degree of simlarity
with which that thing nmust be done. The words "simlarly
apportioned" nmean apportioned with reference to the _anobunts
of profits and gain attributable to the two parts  of the
conpany’s busi ness. The Explanation first refers to an
apportionnment or splitting up and then provides that the
di vidends and taxes shalt be simlarly apportioned, that is
to say, simlarly split up. Accordingly, [ the wor ds
"simlarly apportioned" have a definite nmeaning and are not
anmbi guous. [101G 102 C].

(c) The word "apportion" is used in Explanation 2 in the
sense of "split up" so that "simlarly apportioned" ' neans
"simlarly split up ". The dividends have, therefore, to be
split up simlarly, i.e. in the same ratio as the industria

and non-industrial profits bear to each other after the
total profit is split upin two parts, industrial and non-
i ndustrial. [102D E]

((1) An assignment as a proper portion of the dividends
woul d nean an assignment in the sane or simlar ratio as the
respective profits of the- two segnents bear to the tota

profits of the conpany. It is not open to the conpany to
split up and apportion the dividends to the Profits of the
two segnents in such a manner as it finds convenient or
t hi nks fit. The company’s freedom to apportion the
dividends is conditioned by the ratio which the profits of
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the two segnents bear to the total profits. [102 F-Q

The sum of Rs. 4.20 |akhs has to be split up in the sane
proportion which the respective profits of the two segnents
bore to the total profits of the conpany. There is a short-
fall in respect of both the segnments and accordingly the
conpany would be liable to pay additional super-tax at the
rate of 37 per cent on the entire undistributed bal ance of
the distributable profits. [102 H 103 B].

(4) (a) The language of s. 23A(1l) as also of Explanation 2 is
clear and distinct and does not yield to nore than one
reasonable interpretation. The fiction created by the
Expl anation is expressly limted to the purposes of sub-s.
(1) and there is no justification for pursuing the fiction
to its logical conclusion so as to permt it to operate
beyond the linited purpose of sub-s. (1). Under the schene
contained in s. 23A where a conpany has a conposite business
it is necessary -at the outset to find out the profits
attributable to the two parts of its business. The
statutory percentages as prescribed by Explanation 2 have
then to  be applied separately to the profits of the two
parts. By reason of the fiction created by Explanation 2,
the profits of each part have, for this purpose, and for
this purpose alone, to be treated as if they were the tota
income of that part of the Conmpany’s business. By sub-%
(1) the company becones |iable to pay additional super-tax
if the dividends distributed by it are "less than the
statutory percentage of the total incone". Expl anation 2
creates the fiction that for the purpose of sub-s. (1) the
incone of the respective partsis to be regarded as the
total income of each part so that the statutory percentages
can be applied separately to-the i ncone of each part. The
fiction operates in this limted field and” is in terns
created for this limted purpose. [105D 106 B].

(b) The Ilevy of additional super-tax under s.23A(1l) is a

single |l evy. The super-tax has to be | evi ed "on t he
undi stributed balance of the total incone of the
previous year". Sub-section (1) itself clarifies /that by
these words is neant "total i ncone as reduced by the
amounts, if any, referred to in cls. (a), (b) or - (c) and

the dividends actually distributed, if any."™ Even if the

Income Tax O ficer finds that the apportioned dividend .in

any part of the conpany’'s business is |ess than the dividend

that ought to have been

95

declared by application of the statutory percentage,  that

addi tional super-tax has to be levied on the whole of the

undi stributed profits of the conpany. [ 106 B-Dy.
ARGUMENTS

For the appell ant

1.0n a true interpretation of Section 23A(1) and Expl anati on

2 thereto where the conpany’'s profits liable to be

di stributed as dividend are conposite consi sting of

i ndustri al and non-industrial profits, the I ncome-t ax
Oficer has first to find out profits attributable to
i ndustri al activity and profits attributable to non-
industrial activity and ascertain the ratios between the
i ndustri al and non industrial profits to t he tota

distributable profit. By the fiction created by expl anation
2 he has to treat the profits in each section as if they
were the total income of that section and apply the
statutory percentage to find out the m ninumdividend that
nust be declared by the conpany. He has then to dissect the
conposite dividend declared by the conpany and apportion the
sane between the dividend relating to industrial profits and
dividend relating to non-industrial profits in the same
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ratios as the industrial profits bear to the tota

di stributable profits and non-industrial profits bear to the
total distributable profits. Thereafter, he has to find out
whet her the dividends so apportioned between the two parts
is below the minimumdistributable on the application of the
statutory percentage. If he finds that the decl ar ed
di vidend apportioned to any part of the business is below
the taxable mnimumarrived at by applying the statutory
per cent age then the Income-tax Oficer has to | evy
additional super tax on the entire wundistributed profits,
that is to say, on the distributable profits mnus the tota

conposite dividend decl ared by the conpany.

2. The |levy of additional super-tax u/s. 23A(1) is a single
levy and is on the undistributed profits on their entirety
and, therefore, where on apportionnent of the conposite
di vidend declared by the conmpany the industrial and non-
industrial profits, the lncome-tax O ficer finds that the
apportioned dividendin any part of the conpany’s business
is less thanthe dividend that ought to have been decl ared
by application of the statutory percentage the |ncone-tax
Oficer has to Ilevy additional super-tax on the entire
undi stributed profits even though in the other section of
the business the decl ared dividend as apporti oned may not be
bel ow the m ni mumt hat ought to have been distributed by the
application of the /statutory percentage.

3. The fiction created in clause off explanation 2 of
Section 23A(1l) prescribing that the ambunts of profits or
gains attributable to two parts of company’ s busi ness shoul d
be- treated as if they were the total inconme of the conpany
inrelation to each of the parts-is only for the purpose of
appl ying the statutory percentage which hag to be applied to

the total income to find out the dividend liable to be
di stri but ed. This fiction cannot be extended for the
purpose of deeming the profits of each part as total income

for the purpose and |levy of additional super-tax as if there
were as man total incone as there were parts of business
profits.

4, Even on the interpretation put 'by the H gh Court and
t he opi ni on given by it on the question referred to u/s.
66(2) of the Incone-tax Act, 1922, the |Incone-tax Oficer
would be justified in levying additional super-tax on the
entire distributed profit of Rs. 13,21,174 or atl east on Rs.
12,36,196 which is the anbunt of non-industrial  profits
m nus the bal ance of the declared dividend attributable to
non industrial profits i.e. Rs. 14,05,310 mnus Rs.
2,69, 114.

For the respondent

Section 23A of the Income-tax Act was recast by the
Fi nance Act Il of 1957 with effect from 1-4-1957. It is
this anmended section that is applicable to the case /under
consideration as it relates to the assessnent year ©1957-58.
96

The scope of Explanation 2 would appear to require the
followi ng step& to be taken in order to find out whether s.
23A(1) is applicable in the case of a conpany whose profits
consist partly of industrial activity and partly of non-
i ndustrial activity.

(i) Ascertain the profits relating to each part separately

when t he conpany’s business consists of partly in
manuf acture and partly of other activities.
(ii) Treat the profit of each part as the total inconme of

the conmpany (in order to find out whether the dividend
distributed is less than the statutory percentage).

(iii) Apportion the taxes relating to each part and deduct
such tax fromthe profits of that of the conpany’s business.
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Arrive at the balance of inconme by deducting the anount
covered by item (3) fromthe anpbunt covered by item (2).

(iv) Apply the statutory percentage of either 45 per cent or
60 per cent on the balance of income arrived at.

(v) Fi nd out whether the dividend di stributed and
apportioned to each part is less than the statutory
per cent age.

(vi) If the dividend distributed is |l ess than the statutory
percentage, then on the undistributed bal ance of incone of
each part less the taxes specified in sub-section (1) and
di vidend apportioned to this part, additional super-tax to
be | evied at 37 per cent.

The expression ’'simlar’ is an anbi guous word. The word
apportionnent split up. So long as the apportionment is
nade with the desire to, act as fairly and justly as
possi bl e by all parties no-uniform node of apportionnent is
necessary. In the light of this the assessee conpany has
apportioned the dividend in accordance with the | aw. There
is no other nethod. of apportionnent indicated in the
expl anat.i'on.

Section 23A(1l) is not applicable to that party of the
conpany’s profits relating to manufacture. |If he follows
the provisions of explanation 2 the Incone-tax Oficer
cannot be said to be satisfied that the dividend distributed
relating to this part of the conpany’s business is |ess than
the statutory percentage.

The contention of the Revenue on the other hand is that the
di vidend should be apportioned in the sane ‘proportion in
whi ch the industrial profits and non-industrial profits bear
to the total income of the conpany | ess the taxes specified
incls. (a), (b) and (c) of s. 23A(1).

It is undeniable that the words used in the latter part of
the explanation are anmbiguous. They are capable of nore
nmeani ng than one. The interpretation contended for by the
revenue |eads to ananolous results. In the circunmstances,
the construction which favors the assessee and saves it from
the penal consequences deserved to be adopted.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1392-93 of
1970.

Fromthe judgnent and order dated the 23rd January, 1969 of
the Mdras High Court in Tax Cases No. 116 of 1965 and 190
of 1967, Reference No. 48 of 1965 and 72 of 1967.

D. N. Kharkhanis and S. P. Navar, for the appellant.

S. Swami nat han and S. CGopal akri shnan, for respondent.

97

The Judgrment of the Court was delivered by

CHANDRACHUD, J.-These appeals by certificate granted by the
H gh Court of Madras under section 66A(2) of the |Incone-tax
Act, 1922 arise out of a common judgnent dated January 23,
1969 delivered by the H gh Court in Tax Cases Nos. 116  of
1965 and 190 of 1967. Tax Case No. 116 of 1965 arose out of
the reference nmde by the Incone-tax Appellate Tribuna
under section 66(1) of the Act while Tax Case No. 190 of
1967 arose out a reference nmade by the Tribunal in pursuance
of an order made by the H gh Court under section 66(2) of
the, Act. The question which arises for consideration in
these appeals is whether under section 23A of the Act, the
assessee-conmpany is liable to pay additional super-tax in
respect of any portion of its profits.

Section 23A of the Act of 1922, in so far as nmaterial read
thus at the relevant tinme :




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 6 of 14

ng in

or

"23A. (1) Were the Incone-tax Oficer is
satisfied that in respect of any previ ous year
the profits and gains distributed as dividends
by any company within the twelve nont hs
imediately following the expiry of t hat
previous year are less than the statutory
percentage of the total incone of the conpany
of that previous year as reduced by-

(a) the anount of incone-tax and super-tax
payabl e by the conmpany in respect of its tota

i ncome, but excluding the anpbunt of any.
super-tax payabl e under this section

(b) the anpbunt of any other tax |evied under
any law for the tine being in force on the
conpany by the Government or by a loca

authority in excess of the amount, if any,

whi ch has been allowed in conmputing the tota

i ncomre ; and

(c) in the case of a banking conpany, the
ampunt actually transferred to a reserve fund
under section 17 of the Banking Conpani es Act,

1949 ;

the Income-tax Oficer shall, unless be is
satisfied that, having regard to the |osses
incurred by the conpany in earlier years or to
the smallness of the profits nmade in the
previous year, the paynent of a dividend or a
 arger | dividend than that declared would be
unr easonabl e, nake an order in_ witing that
the conpany shall, apart from  the sum
determ ned as payable by it on the ‘basis of
the assessment under section 23, be liable to
pay super-tax at the rate of fifty per cent in
the case of a conpany whose busi ness consists
wbol Iy or mainly in the dealing in or holding
of investments, and-at the rate of thirty
seven per cent in the case of any other
conpany on the undistributed balance of the
total inconme, of the previous

98

year, that is to say, on the total incone _as
reduced by the amounts, if any, referred to in
clause (a), clause (b) or clause (c) and the
di vidends actually distributed, if any.

X X X X X X X
X X X X X X X
X X X X X X X

Expl anati on 2.-For the purposes of this
section’. statutory
per cent age neans, -
(i) In the case of a conmpany whose ' -busi ness
consi sts wholly or mainly in the

hol di ng of i nvest ment s
100%

(ii) I'n the case of an Indian conpany whose
busi ness consists wholly in the manufacture or
processing of goods or in mning or in the
generation or distribution of electricity or

any ot her from of power
45%

(iii) In t he case of an I ndi an
conpany a part only of whose busi ness

consists in any of the activities specified in
clause (ii)-

deal
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(a)in rel ation to the sai d part
of t he conpany’s busi ness
45%

(b) inrelation to the remaining part of the
conpany ’'s busi ness- -
(1) if it is a conmpany which satisfies the

condi tions speci fied in sub-
cl ause (a) of clause (iv) 90%

(2) in any other case 60%
t he sai d per cent ages bei ng appl i ed

separately wth reference to the amunts of
profits and gains attributable to the two
parts of the conpany’s business aforesaid as
if the said anbunts were respectively the
total incone of the conpany in relation to
each of its parts, the amount of dividends and
taxes also being simlarly apportioned for the
pur poses of subsection
X X X X
For the assessnment year 1957-59 relevant to the previous
year ended Decenber 31, 1956 the conpany was assessed to
additional super-tax under the aforesaid provision. The
busi ness of the conpany consists partly in, the nanufacture
or processing of goods and partly
99
of an activity of a non-industrial nature.  Qut of a tota
income A of Rs. 37,98,774 the profits of the conpany
available for distribution cane to Rs. 17,41,814 out of
which Rs. 3,36,504"represented industrial profits and Rs.
14, 05,310 represented non-industrial profits. The conpany
di stributed by way of dividends a sumof Rs. 4,20,640 only,
claimng that the dividend was decl ared equally out of the
profits of the industrial and non-industrial activities.
Thus, the profits which were available for distribution but
whi ch were not distributed cane to Rs. 13,21, 174.
The Income-tax O ficer, while naking the assessment,
allocated the dividends declared by the conpany to the
i ndustrial and nonindustrial segnents in the sane proportion
as the profits of the two segnents bore to the total profits
of the conmpany. By this nmethod, out of the total dividend
of Rs. 4,20 640 decl ared by the company, a sum of ‘Rs. 81, 264
was treated as dividends declared out of industrial profits
while a sum of Rs., 3,39,376 was treated as dividends
decl ared out of non-industrial profits. Holding that under
section 23A, the conmpany was liable to distribute by way of
di vidends a sumof Rs. 1,51,426 out of industrial profits
and a sum of Rs. 8,43,186 out of non-industrial profits, the
Income-tax O ficer levied additional super-tax on the
entirety of the undistributed bal ance of the total inconeg,
that is to say, on Rs. 13,21, 174.
The Appellate Assistant Conmi ssioner having rejected the
appeal, the conpany carried the natter in a further  ‘appea
to the Income-tax Appellate Tribunal, Madr as Bench
contending that it had declared dividends wutilising the
i ndustrial and non-industrial profits equally and since the
di vidends thus declared out of industrial profits exceeded
the statutory percentage of the mnimum distributable
di vidend as provided in section 23A, the levy of additiona
super-tax on the industrial profits was unjustified. On the
ot her hand, it was submitted on behalf of tie Departnent of
section 23A, to be apportioned in the sane for the purposes
of section 23A, to be apportioned in the sane ratio in which
the profits thenselves were apportioned between industria
and non-industrial activities. The Tribunal rejected the
met hod canvassed by the Departnment as "a Rule of thunb" but
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then it also rejected the nethod adopted by the conmpany of
allocating the declared dividend half and half to the
profits of the two segnents. Having rejected both the
nmet hods, the. Tribunal held that in so far as profits of
the industrial activity were concerned, the conpany nust be
deened to have distributed by way of dividends out of those
profits just so much, neither nore nor less-, as would be
equal to 45 per cent of such profits. Accordingly, the
Tribunal allocated a sumof Rs. 1,51,426 as divi dends out of
industrial profits and the bal ance, nanely, Rs. 2,69,214 as
di vi dends out of non-industrial profits. On this allocation
the Tribunal came to the conclusion that the conpany, having
declared the statutory dividend on its industrial profits,
was not liable to pay additional super-tax in so far as
those profits were concerned. It, however , upheld the |evy
of additional super-tax on-nonindustrial profits.
100
Under, section 66(1) of the Act, the Tribunal referred
the follow ng question for the opinion of the H gh Court
(1) "Whether on the facts and in t he
circunst ances of the case, Tribunal was right
in holding that the assessee conpany was
not liable to. the additional super-tax under
sec. 23A-in respect of the assessee’s
i ndustrial profits for the assessnent year
1957, 58".

Under section 66(2) of the Act the Tribuna
referred to the High, Court the follow ng
guestion

(2) "Whether on the facts and in the
ci rcunst ances of the case, the Tribunal is
right in holding that additional supertax is
not |eviable wunder sec- 23A of the Act, in
respect of any portion of the profits of the
assessee conpany for the assessnent year 1957-
58. "
The second question on which the High Court called for a
reference may seemto suggest that under the judgnent of the
Tribunal the Conpany as heldi not liable to pay  additiona
super-tax in respect of an portion of its profits. That
is not so. The Tribunal held that the Conpany was not
liable to pay additional super-tax on its in-dustria
profits but was liable to pay it on non-industrial profits.
The High Court confirned the Tribunal’s view. It held that
there was no justification in Explanation 2 for t he
apportionnent of dividends in the ratio which the industria
profits bear to nonindustrial profits, that it was open to
the asssee to apportion the dividends in sucha way as to
conformto the requirenments of section 23A in respect of one
of the two segnents of its business and that the profits of
the other segment only would attract the incidence of
additional super-tax. The H gh Court denonstrated the
absurdity of the contrary view with the help ' of a
hypot hetical illustration
We are concerned in this appeal with the true construction
of section 23A as recast by Finance Act 2 of 1957. The
section, in so far, as relevant, is extracted above. It
has no application to conpanies in which the public are
substantially interested. The section provides for levy of
addi ti onal super-tax at 50 per cent in the case of a conpany
whose business consists wholly or mainly in the dealing in
or holding of investnents and at 37 per cent in the case of
any other conpany. The additional super-tax is leviable if
in respect of any previous year the profits and gains
distributed as dividends within the 12 nonths imediately
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following the expiry of that previous year are |ess than the
statutory percentage of the total incone of the previous
year as reduced by the anpbunts nmentioned in clauses (a), (b)
and (c) of sub-section (1). The additional super-tax, which
in the instant case would be 37 per cent, is payable on the
undi stri buted balance of the total income of the previous
year . By "undi stributed balance of the t ot al i ncone’
is meant the total incone as reduced by the anounts, if any,
referred to in clauses (a), (b) and (c) of sub-section (1)
and the dividends actually distributed if any.
101

By Explanation 2, ’'statutory percentage’ means for the
present purpose, 45 per cent of industrial profits and 60
per cent of nonindustrial profits. These percentages have
to be applied separately to the profits of the two segnents

as if those profits were respectively the total incone of
the conpany in relation to each segnent of its business.
The dividends ~and taxes have also to be "simlarly

apportioned , for the purposes of sub-section (1).

Two questions arise for decision : (1) Wether the dividends
di stri buted by the Conpany have to be apporti oned as between
the profits of the industrial and non-industrial segnents of
its business in the same proportion as the respective
profits bear to the total profits of the Conpany ; and (2)
Whet her, if on apportionnent, the dividend apportionnent to
one of the two segnents is found to be less than the

statutory percentage in respect of that  segnent, t he
additional super-tax is leviable on the entire balance of
the Conpany’s undistributed profits or whether it is
| eviable on the balance of undistributed profits of that
segnent only in respect of which the short-fall has

occurred. The second question may not strictly arise if on
t he first guestion it is found that t he di vi dend
apportionable to the two segnents i's less than the statutory
percentage in respect of both the segments. Al the sane,
it would be necessary to exam ne that question also as  the

Hi gh Court has held that the liability to pay the additiona

-super-tax nust be restricted to the undistributed profits
of that segment only, in respect of which the default has
occurred.

On the first question, the |anguage of Explanation 2 .is
clear and admts of no doubt or difficulty. It requires by
its express terns that for the purposes of sub-section (1),
the anmpunt of dividends nust be "sinmlarly apportioned".
But, counsel for the respondent wurged ~that  since the
Expl anati on does not refer to any apportionment at all, the
wor ds "simlarly apportioned® cannot be ascribed any
rational neaning and it would therefore be open to the

conpany to apportion the dividends 50 : 50 to the profits of
the two segnents. Relying on "Wrds and Phrases Legally
Defi ned" by Saunders, Vol, V, p. 79 where it is stated that
the word 'simlar’ is an anbiguous word, it was subnmitted
that the benefit of an anbiguity in a taxing statute nust go
to the assessee and accordingly, the conpany would be free
to nmmke a convenient apportionnent of dividends so as to
attract the |least incidence of the additional super-tax.
Counsel also relied on Burrow s "Wrds and Phrases”, Vol.
1, p. 217, where it is said that so long as t he
apportionnent is made with the desire to act as fairly and
justly as possible by all parties, no wuniform node of
apportionnent is necessary.

The word ’'simlar’ may be said to be a word of anbi guous
inmport in the sense that the nmere stipulation in a statute
that sonething should be done simlarly is insufficient by
itself to signify the degree of simlarity with which that
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thing nust be done. A thing can be done simlarly wthout
its being a slavish copy of the nodel. But Explanation 2

indicates with nmeticulous particularity, how sinmilarly
di vidends and taxes must be apportioned, Wen it says that

t hey must be "sinmilarly apportioned”, t he reference
obviously is to the apportionment which is
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spoken of earlier in the Explanation. After specifying what
particul ar percentages shall constitute the statutory
percentage for the purposes of section 23A, Explanation 2
provides that the said percentages, shall be appl i ed

separately "with reference to the amounts of profits and
gains attributable to the two parts of the conmpany’s
busi ness. " The wor ds "simlarly apportioned" whi ch
thereafter occur in the Explanation nean apportioned "with
reference to the ampunts of profits and gains attributable

to the two parts-of the conpany’s business". Thus, the
Expl anation first refers to an apportionnent or splitting up
and then providesthat the dividends and taxes shall be

simlarly —apportioned, that is to say, simlarly split up.
Accordingly, the words "simlarly —apportioned" convey a
definite meani ng and are not anbi guous.

It is urged that the division of total profits of a conpany
into industrial and non-industrial profits cannot be the
result of any apportionment properly so-called but nust
conform to the conpany’s books of account - and therefore,
Expl anation 2 cannot be said to refer to any apportionnent
bef ore speaking of the dividends and taxes being "simlarly
apportioned". This argument reads too much in the word
"apportioned’ . That word is usedin Explanation 2. in the
sense of 'split up’, so that "simlarly apportioned neans
simply " simlarly split-up. The dividends have ‘therefore
to be split up simlarly, that is, in the sane ratio as to
industrial and non-industrial profits bear to each ' other
after the total profit is split up intw parts, industria
and noni ndustrial. According to Burrow s Wrds and Phrases,
Vol. 1. p. 217, to 'apportion’ neans 'to split up’

It is therefore inpossible to accept the respondent’s
contention that though Explanation 2 requires that dividends
should be simlarly apportioned, it would be open to the
conpany to meke any convenient division of the dividends
distributed by it. According to the Shorter Oxford English
Dictionary, 3rd Ed., Vol. 1, p. 87, to '"apportion’ is ’'to
assign as a proper portion’.

An assignment as a proper portion of the ~dividends would
mean an assignnent in the sane or sinmilar ratio as the
respective profits of the two segnents bear to the tota
profits of the conpany. It is thus not open to the conpany
to split up and apportion the dividends to the profits of
the two segnents in such nmanner as it finds convenient or
t hi nks fit. The conpany’'s freedom to apportion t he
di vidends is conditioned by the ratio which the profits of
the two segnents bear to the total profits.

The total distributable profits of the conpany came to Rs.
17,41,814 out of which the industrial profits are Rs.
3,36,504 and the non-industrial profits are Rs. 14,05, 310.
Forty-five per cent of the industrial profits cones to Rs.
1,51,426 while 60 per cent of the non-industrial profits
cones to Rs. 8,43,186. The conpany therefore ought to have
distributed a sum of Rs. 9,94,612 by way of dividends
whereas it distributed a sumof Rs. 4,20,640 only. This sum
of Rs. 4,20,640 has to be split up in the sane proportion
whi ch
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the respective profits of the two segnents bear to the tota
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profits of the conpany. That is to say, a sumof Rs. 81, 264
fromout of the total dividends distributed is apportionable
to the industrial profits while a sumof Rs. 3,39,376 is
apportionable to the non-industrial profits. There is thus
a short-fall in respect of both the segments and accordingly
the conpany would be liable to pay the additional supertax
at the rate of 37 per cent on the entire undistributed
bal ance of distributable profits.

The hypothetical illustration which was cited before the
Income-tax Officer and which is relied upon by the High
Court may at the highest, if its fundanental premise is
true, show that the interpretati on canvassed by the Revenue
may conceivably work out injustice.But if the |anguage of
t he statute is clear and unanbiguous, and i f t wo
interpretations are not reasonably possible, it would be
wong to discard the plain neaning of the words wused in
or der to nmeet ~a possible ~injustice. Besi des, t he
illustration only assunes an injustice and therefore its
fundanental premseis wong. The distributable profits of
the hypothetical conpany are said to be Rs. 1,00,000 out of
which Rs.. 30,000 are industrial -and Rs. 70,000 non-
i ndustrial profits. Applying the statutory percentage of 45
and 60 per cent respectively, the conmpany nust distribute by
way of dividends Rs. 13,500 plus Rs. 42,000, that is, Rs.
55, 500. The Hi gh Court says that even if the conpany
di stributes Rs. 55,500 by way of dividends, apportioning Rs.
13,500 to industrial profits and Rs. 42,000 to nonindustria
profits, it would violate section 23A because, if the sum of
Rs. 55,500 is to be apportioned in the same ratio which the
profits of the two segnents bear, a sumof Rs. 16,650 w |
be apportionable to industrial profits and Rs. 38,850 to
non-industrial profits. The fallacy of° this illustration
consists in its overlooking that if the conpany is liable to
distribute Rs. 55,500 by way of ~dividends and it does
distribute that, sum there is no violation of section 23A
That section applies only if "profits and gains distributed
as dividends .... are less than the statutory percentage of
the total income .... as reduced. o

If the dividends have to be apportioned in the ratio of
profits of the two segnents, the taxes have also to be
simlarly apportioned for Explanation 2 speaks of "the
anmount of dividends and taxes also being simlarly
apportioned". A "simlar" apportionnment of taxes, it is
urged by the respondent, may in practice |lead to inpossible
and unreal situations since the taxes on the profits of the
two segnents may be unequal as in the case of a newy
establ i shed industrial undertaking which, in respect of its
i ndustrial incone, may enjoy a tax concession.  There is no
nerit in this contention. The nethod specifiedin section
23A has to be worked out according to its schenme and it 1is
no answer to the obligation to apportion the dividends and
taxes, that taxes levied on the profits of the two segments
are unequal or are leviable on a different basis.

Thus, the Hi gh Court and the Tribunal were wong in holding
in favour of the assessee on the first of the two questions
whi ch we have framed for consideration. Were a conpany has
a conposite
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busi ness, as for exanple industrial and non-industria
business, the first step is to ascertain the distributable
profits of the two parts separately. For the purpose of
finding out the mninumdivided that the conpany ought to-
have di stributed, the proper statutory percentage as
prescri bed by Explanation 2 has to be applied separately to
the distributable profits of the two parts, as if the
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respective profits are the total income of the conmpany in
relation to each part of its business. The conposite

di vi dend distributed by the conpany has then to be
apportioned between the two parts in the sane ratio as the
respective profits of the two parts bear to the tota
profits of the conpany.

W have shown that in the instant case the dividend
apportionable between the two parts of the conpany’s
business is less than the statutory percentage in respect of
both the parts. The High Court, like the Tribunal, gave to
the conpany the choice to allocate the dividend suitably to
the two parts and held on such allocation that since the
default had occurred in respect of the profits of the non-
i ndustrial part only, the conpany would be liable to pay the
addi ti onal super-tax _on the undistributed balance of the
non-industrial profits only. . The second question which we
propose to consider, though it does not arise on our
findings, is whether the conpany is liable to pay additiona
super-tax  on- the undistributed bal ance of non-industria
profits. ‘onl'y or whether it is |iable to pay the additiona
super-tax-—on-the entire undistributed balance of its
distributable profits. W have heard a full argument on
this question and if we did not decide it the view of the
Hi gh Court is likely to cause m sunderstandi ng.

As observed by Chagla C. J. in Sir Kasturchand Ltd. .
Conmi ssi oner of I ncoemtax, Bonbay City,(1l) section 23A was
enacted in terrorem against private conpanies. The object
of the section is to prevent evasion of super-tax by the
sharehol ders of a  conpany in which the public are not
substantially interested. The sharehol ders of a private
conpany could avoid the high incidence of super-tax by
allowing the profits of the conmpany to accurmulate in its
hands so that the accunul ated profits could be distributed
eventually in the form of bonus shares which are not
assessabl e as income in their hands.

In considering whether the conpany is liable to pay
addi ti onal super-tax on the entire balance of distributable
profits, it has to be borne in mnd that section 23A is
clearly penal in nature ; for, in ci rcunst ances nentioned

therein, if a private conpany fails to distribute by way of
dividends the statutory percentage of its distributable
profits, it becones liable to pay, apart fromthe sum deter-
m ned as payable by it on the basis of the assessnent under
section 23, super-tax at 50 per cent or 37 per cent as the
case nay be, on the wundistributed balance of its
distributable profits. |In the first place, this provision
being penal, the burden would lie on the revenue to prove
t hat the conditions laid down by the section are
satisfied.(2)

(1) 17 1. T. R 493, of 495 and 496.

(2) Conmissioner of Incone-tax, West-Bengal v. <“Gangadhar
Banerjee & Co.(p) Ltd., 57 I.T.R 176, 184.
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Secondly, ©penal statutes have to be construed strictly in
the sense that if there is a reasonable interpretation which
will avoid the penalty, that interpretation ought to be
adopted : "Wien the | egislature inposes a penalty, the words
i mposing it nust be clear and distinct". (1)

It is contended on behalf of the respondent that the
| anguage of section 23A (1) read with Explanation 2 is
ambi guous and therefore the court ought to adopt the

i nterpretation whi ch favorites t he assessee, nor e
particul arly because the rel evant provisions provide for the
imposition of a penalty. |In this behalf, [|earned counse

f or the respondent relied strongly on the provi si on
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cont ai ned in Expl anation 2 by which the statutory
percentages are required to be applied separately wth
reference to the anmounts of profits and gains attributable
to the two parts of the conpany’s business, "as if the said
amounts were respectively the total income of the company in
relation to each of its parts”. It is wurged that the
fiction created by Explanation 2 nmust be given its ful
effect and that it nust be carried to its logical con-
clusion. As the distributable profits of the two parts are
to be deened to be the total income of the conmpany in
relation to each ,of those parts, the penalty, according to
the respondent, can be inposed on that part of the incone
only in respect of which the default has occurred.

It is inpossible to accept this contention. | f t wo
interpretations of the relevant provisions were reasonably
possi bl e, we woul d have readily accepted that interpretation
whi ch favours the assessee. But the | anguage of sub-section
(1) of  section 23A as al so of Explanation 2 is clear and
di stinct ‘and  does not yield to nore than one reasonable
i nterpretation. Sub-section (1) provides that if t he
di vidends distributed by a conpany are less than the
statutory percentage of the "total income" of the conpany as
reduced by the anpbunts nmentioned in clauses (a), (b) and
(c), the Incone-tax O ficer shall nake an order that the
conpany shall be liable to pay additional super-tax at the
prescribed rates "on the undistributed bal ance of the tota
income of the previous year", that is to say on the tota
i ncome as reduced by the anpbunts referred to in clauses (a),
(b) and (e) and the dividends actually di stri but ed.
Expl anati on 2 clarifies what is neant by "statutory
percentage"” and provides that the prescribed  percentages
should be applied separately with reference to the  anpunts
of profits and gains attributable tothe two parts of the
conpany’ s busi ness, "as if the sai d amount s wer e
respectively the total incone of the conpany in relation to

each of its parts....... for the purposes of sub-section
(". The fiction created by ‘the Explanation /is thus
expressly limted to the purposes of sub-section’ (1) and

there is no justification for pursuing the fiction to its
| ogi cal conclusion so As to pernmit it to operate beyond the
l[imted purpose of sub-section (1) Under the schene
contained in section 23A, where a conmpany has a conposite
business it is necessary at the outset to find out the
profits attributable to the two parts of its busi-
(1) WIlis v. Thorp (1875) L.R 10 QB. 383, 386, gee also
Craies in Statute Law, Sixth Ed., p, 529-530.
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ness. The statutory percentages a prescribed by Explanation
2 have then to be applied separately to the profits of  the
two parts. By reason of the fiction created by Explanation
2 the profits of each part have for this purpose, “and this
purpose alone, to be treated as if they were the tota
income of that part of the conpany’s business. By '\ sub-
section 1, the conpany becones liable to pay additiona
super-tax if the dividends distributed by it are "less than
the statutory percentage of the total incone". Expl anati on
2 creates the fiction that for the purposes of sub-section
1, the inconme of the respective parts is to be regarded as
the total incone of each part so that the statutory
per cent ages can be applied separately to the incone of each
part. The fiction operates inthis limted field and is in
terns created for this linmted purpose.
The | evy of additional super-tax under section 23A (1) is a
single |evy. The super-tax has to be levied "on the
undi stributed balance of the total income of the previous




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

year". Sub-section (1) itself clarifies that by these words
is nmeant "total inconme as reduced by the amounts, if any,
referred to in clause (a), clause (b) or clause (c) and the
di vidends actually distributed, if any". The additiona
super -t ax has therefore to be levied on the entire
undi stri buted bal ance of the net income of the conpany. In
other words, even if the Incone-tax Officer finds that the
apportioned dividend in any part of the conpany’s business
is less than the dividend that ought to have been decl ared
by application of the statutory percentage, the additiona
supertax has to be |levied on the whole of the wundistributed
profits of the conmpany. The Hi gh Court was therefore in
error in holding that the profits of the two parts of the
conpany’s business should be treated as if they were the
total inconme of the company for all purposes. I n taking
this view, the H gh Court overl ooked the concl udi ng words of
Expl anati on 2 by reason of which the |legal fiction has to be
l[imted to its duly appointed purpose.

In the result we set aside the order of the H gh Court and
al | ow the appeal with costs.

Appeal all owed.

P.B.R
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