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1. Thi s appeal under section 19 of the Terrorist and Disruptive

Activities (Prevention) Act 1987 (hereinafter referred to as the "Act") has
been fil ed agai nst 'the judgnent of the Designated Court dated 2nd
Decermber 2000 whereby all the accused have been acquitted for offences
puni shabl e under sections 3 (3) & 4 (1) of the Act though Ajit Singh al one
has been convicted under Rule 3/6 of the Pass Port Rules 1950 and
awar ded a sentence of 6 nonths sinple inprisonnent. The facts |eading
to the appeal are as under:

2. At about 10 a.m on 12th August 1991 PW Hira Lal al ong
with PW Sada Nand, Narender Soni, |nspector Custons and severa
other officers of the departnent were on patrol duty on the |Indo Pakistan
Border in Jaisalmer district of Rajasthan. As they reached vill age
Avaya, a Jonga bearing No. RSS 3479 which was com ng fromthe
opposite direction was stopped by them as some suspici ons had been
raised. On enquiry it transpired that the vehicle driver was Shri Ram
Vi shnoi and the passenger was Ajit Singh @Jeeta who di scl osed that
they were returning fromthe house of Mehardeen son of Allabachaya, a
resi dent of village Avaya, who with the assistance of one Abdul  Aziz,
had on several occasions brought arnms and amunition fromPakistan
for transportation to Punjab so as to further the terrorist effort towards
the creation of Khalistan. Abdul Aziz aforesaid was al so interrogated
and he confirmed Ajit Singh's statenent. Ajit Singh and Abdul Aziz
were then handed over to the SHO Police Station Nachnaat 9.15 a.m on
14t h August 1991 on which a formal FIR was registered. PWM3 S.|
Amara Ram started the investigation which reveal ed that as many 17
persons along with Ajit Singh and Abdul Aziz had been involved in the
smuggling activity and many of the suspects were |ater arrested. @ Seven
of the accused i.e. Ajit Singh, Abdul Aziz, Noordeen, Mhardeen, Ni hal
Sumar and Rasool were al so produced before the Superintendent of
Police, Jaisalnmer, PWB Shri Rajeev Dasot who recorded their
conf essi ons under section 15 of the Act on different dates between
Sept enmber 21, 1991 and February 28, 1992 and as a consequence of the
i nformation received thereby, canmels and vehicles allegedly used in the
smuggl i ng were recovered. Mehardeen’s statenent in addition led to the
recovery of a AK-56 rifle and two nagazines with 44 cartridges. It
appears that accused Sujia and Danu Ram were di scharged by the order
of the court, whereas Lal deen was decl ared an absconder and Noordeen
di ed during the course of the trial. The ot her accused were accordingly
charged under Sections 3(3) & 4(1) of the Act whereas sone of the
accused were charged in addition for offences punishabl e under the
Arms Act and the Passport Act. The Designated Court examined fifteen
witnesses in all. Primary, reliance was placed on the statenents of
Ki shan Ram PWs, PW Hira Lal, Rajeev Basot PWB, Sada Nand PW®
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and Anara Ram PW3. The prosecution evidence was then put to the

accused and they denied their involvenent and on the contrary all eged

that the Police Oficers who were investigating the matter had nade
demands for illegal gratification and on their refusal to nmeet their
demands they had been involved in a false case. They al so produced
several witnesses in defence.

3. The trial court held that the confession given by Ajit Singh alias
Guru Lal to Custonms Oficer, PW Hira Lal was liable to be believed as
Hira Lal’'s evidence was corroborated by the statenent of Custons

I nspector PW) Sada Nand. The trial court further observed that it would
have been appropriate for the officers who had investigated the matter

and recorded the confession nmade by Ajit Singh in which he had stated

that he had been snuggling arns to Punjab so as to facilitate the creation
of Khalistan but PW3 Anara Ram had adnmitted that he had made no
enquiries to verify the correctness of this statement or to make a further
i nvestigation in that direction was a glaring circumstance in favour of
the accused. The court then exani ned the statenents of PWS Rajeev

Dasot, /SP of Jaisal mer who had recorded the confessions under section

15 of the Act and observed that no infirmty had been pointed out with
respect to the procedure adopted and though the Court could record a

convi ction on the basis of ‘the confession it would not be safe to do so on
this basis alone and that it was appropriate that the confessiona
statenment shoul d be corroborated by other evidence. The Court also

noted that though Ait had admtted his involvenent in terrorist activities
none of the other accused had made incrimnating confessions. The

court al so observed that though the confession made by an accused

could be used against a co-accused but it was clear fromthe confessiona
statenments that none of the accused had admitted that they had been

aware of Ajit Singh"s.involvenent in terrorist activities and the nere
fact that they had accepted that they had received paynent for assisting
himin snmuggling arns and ammunition did not by itself indicate that

they were aware of the end use of the weapons and as such the rul es of
prudence required evidence beyond their confessions to support the
prosecution story. The court then concluded that the only evidence

whi ch was avail abl e agai nst the accused were the recoveries of

Rs. 5,000/ - and a camel from Abdul Aziz and canels from Mehar deen
Mohamred, Kasam |brahim Naseer, ‘N hal, Rasool and Kanardeen, a

Jonga Jeep from Shri Ram and another Jeep from Danu Ram (since

di scharged) but rejected the inference of culpability holding that there
was no evi dence to show that the jeeps or the canmels and the 'cash had
been used in the attenpt to smuggle arms and amunition from

Paki stan. The trial court accordingly acquitted all the accused for the
of fences puni shabl e under Sections 3(3) and 4(1) of the Act and under

the Arns Act and on the basis of the above discussion, only Ajit Singh
was convicted for having violated the Passport Rules. ~This appeal at the
i nstance of the State has been fil ed agai nst the judgnment of acquittal-.

4. We have heard the | earned counsel for the parties at great |ength.
The | earned counsel for the State appellant has, at the very outset, and
fairly, pointed out that he was confining his challenge only with respect
to those of the accused respondents who had made confessi ons before

Shri Raj eev Basot PW3, as adnittedly no evi dence agai nst the other

accused had cone on record. He has drawn our attention to Janeel

Ahrmed & Anr. Vs. State of Rajasthan 2003 (9) SCC 673 to contend that

a confession nmade under section 15 of the Act was per-se-adm'ssible in

evi dence and that such a confession could be used as corroborative of
the confessional statement of the other co-accused. He has al so argued
that the presunptions in favour of the prosecution under section 21(1) of
the Act placed a heavy onus on the accused and that this onus had not

been di scharged in the course of the trial. He has also subnitted that the
statenments of the Custonms Officers with regard to the confessions nade

by Ajit Singh and Abdul Aziz had also to be taken as a corroborative
factor vis-‘-vis these two accused. It has finally been pleaded that it was
clear fromthe statenents of the accused and the other evidence that Ajit
Si ngh and Mehardeen had committed of fences under section 25(3) of the
Arms Act as wel | .
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5. M. J.S. Sodhi the |earned counsel for some of the accused has,
however, submitted that no of fence even prinma facie under the Act had

been nade out agai nst the accused and that it could, if at all, and its best
be said for the prosecution that an offence under section 3(3) of the Act
stood proved against Ajit Singh al one and no offence under section 4(1)
was made out against himas well. He has also urged that no question had
been put to any of the accused in their statenments recorded under section
313 of the Cr.P.C. as to their involvenent in terrorist activities in Punjab
whi ch nmade the prosecution story conpletely bereft of nmerit. Referring

to the value of the confessions nade by the seven accused, he has pointed
out that they were not voluntary, and had subsequently been retracted, and
the story projected was inherently inprobable and that Rule 15 of the
Terrorist and Disruptive Activities (Prevention) Rules, 1987 hereinafter
called "the Rules" which required strict conpliance with the safeguards
stipulated therein before a confession could be recorded, too had been
violated. He has al so urged that confession of an accused coul d not be
used as corroborative of the statenent of another accused, as held by the
Supreme Court in State (NCT of Del hi) vs. Navjot Sandhu 2005(11) SCC

600. It has finally been pleaded that there was no evidence to inplicate
any of the accused in the Arns Act case as Ajit Singh had at no stage

adnm tted that he had handed over the weapons to Mehar deen

6. We have considered the argunents advanced by the counse
and gone through the record carefully. At the very outset, it nust be
enphasi zed that the ‘Act i's a harsh penal statute and its provisions nust
therefore be construedin that perspective. In Kartar Singh vs. State of
Punjab 1994 (3) SCC 569, this Court while upholding the constitutiona
validity of the Act served a note of caution-and |laid down certain

gui delines in applying the statute to individual cases. It has therefore to
be seen at the very initial stage as to whether the case would fall within
the m schief of sections 3(3) and 4(1) of the Act. Section 2 is the

definition clause. Sub-clause (d) of sub-section (1) of section 2 of the Act
describes 'disruptive activities’ as having the sane nmeaning assigned to it
under section 4 whereas 'terrorist Act’ under sub-clause (h) of sub-
section (2) defines "Terrorist Act" as having the sanme meani ng assi gned
to it in sub-section (1) of section (3) of the Act. W reproduce sections 3
and 4 (1) and (2) of the Act hereinbel ow -
"Sec.3. Punishnent for terrorist acts.- (1) Woever with
intent to overawe the Governnent ‘as by |aw established or to
strike terror in the people or any section of the people or to
al i enate any section of the people or to adversely effect the
har mrony anongst different sections of the people does any
act or thing by using bonbs, dynam te or other explosive
subst ances or inflammabl e substances or fire-arnms or other
| et hal weapons or poi sons or noxi ous gases or ot her
chemical s or by any other substances (whether biol ogical or
ot herwi se) of a hazardous nature in such a nanner as to
cause, or as is likely to cause, death of, or injuries to , any
person or persons or |oss of, or damage to, or destruction of,
property or disruption of any supplies or services essential to
the life of the comunity, or detains any person and threatens
to kill or injure such person in order to conpel the
CGovernment or any other person to do or abstain fromdoing
any act, commts a terrorist act.

(2) Whoever conmits a terrorist act, shall
(i) if such act has resulted in the death of any
person, be punishable with death or inprisonnent for |ife and
shall also be liable to fine
(ii) in any other case, be punishable with
i mprisonnent for a termwhich shall not be less than five
years but which may extend to inprisonnment for life and
shall also be liable to fine
(3) Whoever conspires or attenpts to conmit, or
advocates, abets, advises or incites or knowingly facilitates
the conmmission of, a terrorist act or any act preparatory to a
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terrorist to act, shall be punishable with inprisonnent for a
termwhich shall not be | ess than five years but which nay
extend to inprisonnent for Iife and shall also be liable to
five."

Section 4. Punishment for disruptive activities. \026 (1)
Whoever comits or conspires or attenpts to commt or
abets, advocates, advises, or knowingly facilitates the
conmi ssion of, any disruptive activity or any act preparatory
to a disruptive activity shall be punishable with inprisonnent
for a termwhich shall not be |l ess than five years but which
may extend to inprisonnment for |ife and shall also be |iable
to fine.

(2) For the purposes of “sub-section (1), "disruptive activity"
means any action taken, whether by act or by speech or
through any other media or in any other manner what soever, -
(1)) which questions, disrupts or is intended to disrupt whether
directly or indirectly, the sovereignty and territorial integrity
of India; or
(i) which is intended to bring about or supports any claim
whet her directly or indirectly, for the cession of any part of
India or the secession of any part of India fromthe Union."

7. The question which nust be posed at the outset is as to whether the
activities of the accused as all eged by the prosecution fall within the
paranmeters of Section 3(3) and 4(1), the two provisions under which they
have been charged. . A bare perusal of Section 3(3) would reveal that it
woul d be applicable only if the accused "know ngly" facilitated the

conmi ssion of a terrorist act or any act preparatory to a terrorist act. It
needs to be highlighted that the primary circunstance against all the
accused are the confessions nade by them and but for the confession of

Ajit Singh none of the other confessions show or betray any know edge

on the part of those making the confessions that the weapons had been
smuggled in for use in terrorist-activity. It is also significant, and we have
perused the statements very carefully, that no question was put to any of
the accused under section 313 of the Cr.P.C. as to their involvenent in
any terrorist or disruptive activity. The sine-qua-non for the applicability
of sub-section (3) of Section 3 and sub-section (1) of Section 4 of the Act
that is "knowingly facilitates’ the commi ssion of the offence is thus not
made out on facts. W have in addition gone through the statenent of

PWL3 Anara Ram the investigating officer, and he admtted that no

i nvestigation had been nade to foll ow up the confessions and di scl osures

of Alit Singh that the weapons that he had been snuggling from Paki stan
had been handed over to terrorists in Punjab, although, he adnmitted that a
Deputy Superintendent of Police, one Dilip Singh, had come from Punjab

and had told himthat Ajit Singh was indeed a hardened terrorist. / Anara
Ram al so admitted that he had received a letter fromDilip Singh to that

ef fect but had not made a nention of this comrunication in his case diary
and had not even appended it with the challan. The trial court has,
therefore, in our viewrightly observed that had an-investigation been
directed towards the terrorist activities in Punjab, the possibility that
sonet hing nore incrimnating agai nst the accused coul d have been

reveal ed but in the absence of any evidence a decisionin favour of

accused was |iable to be taken. The court accordingly concluded that the
confessional statement of Ajit Singh made before PW8 Raj eev Basot
incrimnated himalone in terrorist activities and that there was no

evi dence agai nst any of the other accused.

8. A bare perusal of sub-section (1) of section 4 would al so show that
no evidence to bring hone the charge under this provision has been
produced agai nst any of the accused. To our mnd, the decision of the
designated court on this aspect too is well-nerited.

9. The | earned counsel for the appellant has however |aid great
enphasi s on the value of the confessions made by seven of the accused

under section 15 of the Act to Shri Raj eev Basot PW8 Superi nt endent of
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Pol i ce Jai sal mer. Section 15 of the Act and Rule 15 of the Rules are
repr oduced herei nbel ow: -

"Sec.15. Certain confessions nmade to police officers to
be taken into consideration.- (1) Notw thstandi ng anyt hing
in the Code or in the Indian Evidence Act, 1872 (1 of 1872),
but subject to the provisions of this section, a confession
made by a person before a police officer not |Iower in rank
than a Superintendent of Police and recorded by such police
officer either in witing or on any mechani cal device |ike
cassettes, tapes or sound tracks from out of which sounds or
i mges can be reproduced, shall be admissible in the trial of
such person (or co-accused, abettor or conspirator) for an
of fence under this Act or rules made thereunder

Provi ded that co-accused, abettor or conspirator is
charged and tried in the same case together with the
accused.

(2) The Police Oficer shall, before recording any
conf essi on under sub-section (1), explain to the person
making it-that he is not bound to nmake a confession and
that, if he does so, it may be used as evidence agai nst him
and such police officer shall not record any such confession
unl ess upon questioning the person making it, he had reason
to believe that it /is being made voluntarily."

Rul e 15. Recordi ng of confession madeto police officers. \026
(1) A confession nade by a person before a police officer

and recorded by such police officer under section 15 of the
Act shall invariably be recorded in the |anguage in which
such confession is nade and if that is not practicable, in the
| anguage used by such police officer for official purposes or
in the | anguage of the Designated Court and it shall form
part of the record.

(2) The confession so recorded shall be shown, read or

pl ayed back to the person concerned-and if he does not
understand the | anguage in which it is recorded, it shall be
interpreted to himin a | anguage whi ch he understands and

he shall be at liberty to explain or add to his confession
(3) The confession shall, if it is in witing, be \026

(a) signed by the person who makes the confession-and

(b) by the police officer who shall also certify under his
own hand that such confession was taken in his presence

and recorded by himand that the record contains a full and
true account of the confession made by the person and such
police officer shall make a nenorandum at the end of the
confession to the followi ng effect :-

" | have explained to (nane) that he is not bound to
make a confession and that, if does not, any confession he
nmay rmake may be used as evi dence agai nst him and
beli eve that this confession was voluntarily nmade. 1t was
taken in my presence and hearing and recorded by nme and
was read over to the person making it and admtted by him
to be correct, and it contains a full and true account of the
statenent nmade by him

Sd/--- Police Oficer."
(4) Were the confession is recorded on any nmechani ca
device, the menorandumreferred to in sub-rule (3) in so far
as it is applicable and a declarati on nade by the person
maki ng the confession that the said confession recorded on
the nechani cal device has been correctly recorded in his
presence shall also be recorded in the nechani cal device at
the end of the confession
(5) Every confession recorded under the said Section 15
shall be sent forthwith to the Chief Metropolitan Magistrate
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or the Chief Judicial Mgistrate having jurisdiction over the
area in which such confession has been recorded and such

Magi strate shall forward the recorded version so received to
the Designated Court which may take cogni zance of the

of fence. "

10. It will be seen that section 15 is a clear departure fromthe genera
law that a statement nade to a police officer is not permissible in
evidence. |In Kartar Singh's case (supra), this Court while uphol ding the
vires of section 15 repeatedly dwelt on the severity of this provision as
one | ayi ng down al t oget her a new procedure and enphasi zed that the
provi sions of the Act and Rul es nmust be scrupul ously observed with
particular reference to the provisions relating to the recordi ng of
conf essi ons.
11. A serious chall enge has been nade by M. Sodhi to the effect that
the confessions had not been recorded as per the procedure laid down and
that Rule 15(5) which provided for the subm ssion of a special report to
the Illaka Magi strate had been infracted. It has al so been enphasi zed
that all the accused had been in police custody for 40 to 43 days when
their confessions had been recorded and it appeared that adequate tine for
refl ecti on had not been given which raised the possibility that they had
been hustled into their confessions. The |earned counsel has cited Ranjit
Singh vs. State of Punjab 2002 (4) Cl.L.J. 4694 to argue that if adequate
time for reflection was not given a confession could be said to
i nvoluntary. He has also drawn our attention to the statement of PWS8
Shri Raj eev Basot who deposed that before the confessions had been
recorded the accused concerned had been released from police custody
and he had been asked as to whether he was being coerced into giving a
conf essi onal statenment and fore-warned that the confession could be used
agai nst him
12. We have perused the confession of the seven accused and the
prefatory proceedings relating thereto. ~ W first exanine the confession
nmade by Noordeen. From Ext.P-18, the note recorded by Shri Ranjit
Dasot as a prelude to the recording of the confession, it transpires that he
had been produced before himat 12.30 p.m on the 21st Septenber 1991
and after the conpletion of the formalities the recording of the confession
had started at 12.45 p.m Likewise Ajit Singh @Guru Lal Singh had
been produced before the officer at 10.50 a.m and 'the recordi ng of the
confession had started half an hour later. W have seen the record of
confessions of the other accused as well and it shows that 15 to 30
mnutes tine was given to the accused for reflection before the actua
confessions were recorded. W accordingly find that sufficient cooling
off tine had not been given to the accused, in the background that they
had been in police custody over a |ong period of tinme. It has been held in
Ranjit Singh's case (supra):

"According to the deposition of P.W3 in cross-
exam nation, the accused were in police custody 18-20 days
prior to recording of their confessional statenents. P.W3 has
deposed that he gave the requisite warning to the accused that
they were not bound to make the confessional statenent and if
they make it will be used as evidence agai nst them but despite
the warning they were prepared and willing to make the
statement. After recording the introductory statenent \in this
behal f in question answer formhe still considered it proper-to
give themsone tine for rethinking and for this purpose they
were allowed to sit in separate roomfor some tine and
brought to himafter about half an hour and expressed their
desire to make statement and thereafter the confessiona
statenment were recorded.

Bef ore adverting to the facts said to have been narrated by
the accused as recorded in the two confessional statenents, it
deserves to be noticed that in case the recording officer of the
conf essi onal statement on adninistering the statutory warning
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to the accused fornms a belief that the accused shoul d be
granted sone tine to think over the matter, it becones
obligatory on himto grant reasonable tinme for the purpose to
the accused. In other words, the cooling tine that is granted
has to be reasonable. What time should be granted woul d, of
course, depend upon the facts and circunmstances of each case.

At he the sane, however, when the tine to think over is

granted that cannot be a nere farce for the sake of granting
time. |In a given case, depending on facts, the recording officer
wi t hout granting anytime may strai ghtway proceed to record

the confessional statement but if he thinks it appropriate to
grant time, it cannot be a mechanical exercise for conpleting a
formality.

In Sarwan Singh Rattan Singh vs. State of Punjab (AR
1957 SC 637), where a Magistrate granted about hal f an hour
to the accused to think over and soon thereafter recorded the
conf essional statement, this Court reiterated that when an
accused i s produced before the Magistrate by the Investigating
Oficer, itis of utnpst inportance that the mnd of the accused
person shoul d be conpletely freed from any possible influence
of the police and the effective way of securing such freedom
fromfear to the accused person is to send himto jail custody
and give himadequate tinme to consider whether he should
nmake a confession at all. It would naturally be difficult to |ay
down any hard and fast rule as to the tinme which should be
all owed to an accused person in any given case."

14. Applying the aforesaid principles to the facts of the present case,
we are of the opinion that adequate time had not been given to any of the
accused as they had been in police custody for alnobst 45 days in each

case. W also observe that there is noevidence on record to suggest that
the special report envisaged under sub-rule (5) of Rule 15 had been
submitted to the Magistrate. The confessions cannot therefore be taken

i nto account for any purpose.

15. The | earned Governnent counsel has neverthel ess argued
that in the light of the judgnent (of this Court in Janm| Ahned s case
(supra) the confessional statenent made by Ajit Singh inplicated all the
ot her accused in terrorist and disruptive activities and as such coul d be
used against themas well. W notice Janm| Ahmad’ s natter pertained to
an incident which happened in Decenber 1990. In paragraph 22 this
Court while dealing with the questions as to whether sections 25 to 30 of
the Evidence Act would apply to confessions recorded under section 15
of the Act observed:

"Since the prosecution case in these appeals is primarily
founded on various confessions of the accused involving
thensel ves as well as other co-accused, we will first
consi der the argunent of the appellants that, assum ng that
the confessional statenments have been proved to have been
nmade in accordance with | aw and voluntary and truthful,
even then can such confessions be relied upon solely to base
a conviction on the maker of the confession, and if so, can it
al so be used against a co-accused and if so whether such
conf ession requires corroboration or not, and if so required
whet her such corroboration need be general or should be of
all material facts in the confession. The argunent of
| earned counsel in this regard is that the prosecution should
prove the invol verent of the accused by other evidence first
and the confession of an accused can only be used as a
corroborative piece of evidence and not as a substantive
pi ece of evidence, that too against the nmaker only. This
argunent is basically founded on an assunption that
sections 25 to 30 of the Evidence Act also apply to the
confessions recorded under section 15 of the TADA Act. In
support of this argument, the | earned counsel relies on the
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line of judgments of this Court which considered the scope
of sections 25 to 30 of the Evidence Act and the probative
val ue of such a confession; one of such judgnents is Mhd.
Khalid v. State of WB The passage relied upon by the
appel l ants in support of this contention of theirs in the said
judgrment runs thus : (SCC p. 357, para 31)

"It is only when the other evidence tendered agai nst the
co-accused points to his guilt then the confession duly
proved coul d be used agai nst such co-accused if it appears
to effect (sic) himas |ending support or assurance to such
ot her evi dence."

16. It has accordingly been enphasized that the statenment made by the
accused could be used one agai nst the other. M. Sodhi has however
poi nted out that the decision in Jani| Ahmed' s case had been rendered
wi t hout noticing that the words in section 15(1) of the Act (which have
been underlined above) that is "or co-accused, abettor or conspirator”
had been inserted in the Act in 1993 and as such coul d not be
retrospectively applied to an incident of 12th August 1991. He has al so
referred us'to State (NCT of Del hi) v. Navjot Sandhu 2005 (11) SCC
600 to submt-that this issue had been specifically raised and while
noticing the addition made in1993 it had been observed that a
conf essi onal statement recorded under section 15 would be sufficient to
base a conviction on the maker of the confession but on the other
proposi ti on whet her such a confession could be used agai nst a co-accused
was another matter. This Court distinguished Jam | Ahnmed case and
observed thus in Paragraph 49:
"It is, however, the contention of the |earned
counsel Shri Gopal Subramani umthat Section 32(1)
can be so construed as to include the adm ssibility of
confession of the co-accused as well. The om ssion of
the words in POTA "or co-accused, abettor or
conspirator" followi ng the expression "in the trial of
such person" which are the words contained in Section
15(1) of TADA does not nake material difference,
according to him It is his subm ssion that the words
"co-accused", etc. were included by the 1993
Amendnent of TADA by way of abundant caution and
not because the unanmended section of TADA did not
cover the confession of the co-accused. According to
the | earned Senior Counsel, the phrase "shall be
adm ssible in the trial of such person” does not restrict
the adm ssibility only against the maker of the
confession. It extends to all those who are being tried
jointly along with the naker of the confession provided
they are also affected by the confession. The |earned
Seni or Counsel highlights the crucial words "in the tria
of such person” and argues that the confession would
not nmerely be adm ssi bl e against the nmaker but woul d
be adm ssible in the trial of the naker which may be a
trial jointly with the other accused persons. CQur
attention has been drawn to the provisions of C.P.C
and POTA providing for a joint trial in which the
accused could be tried not only for the of fences under
POTA but also for the of fences under IPC. W find no
difficulty in accepting the proposition that there could
be a joint trial and the expression "the trial of such
person” may enconpass a trial in which the accused
who made the confession is tried jointly with the other
accused. Fromthat, does it follow that the confession
made by one accused is equally adm ssibl e agai nst
others, in the absence of specific words? The answer,
our view, should be in the negative. On a plain reading
of Section 32(1), the confession nmade by an accused
before a police officer shall be adm ssible against the
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maker of the confession in the course of his trial. It
may be a joint trial along with sone other accused; but,
we cannot stretch the | anguage of the section so as to
bring the confession of the co-accused within the fold
of adm ssibility. Such stretching of the |anguage of |aw
is not at all warranted especially in the case of a | aw
which visits a person with serious penal consequences
[vide the observations of Ahnmadi,J.(as he then was) in
Ni ranjan Singh v. Jitendra, SCC at p.86, which were
cited with approval in Kartar Singh case]. W would
expect a nore explicit and transparent wording to be
enpl oyed in the section to rope in the confession of the
co-accused within the net of admssibility on a par with
the confession of the maker. An Evidentiary rule of
such inportance and grave consequence to the accused
coul d not have been conveyed in a deficient |anguage.

It seems to us that a conscious departure was made by
the framers of POTA on a consideration of the pros and
cons, by dropping the words "co-accused",etc. These
speci fic words consciously added to Section 15(1) by

the 1993 Amendment of TADA so as to cover the

conf essi ons of the co-accused would not have escaped

the notice of Parlianment when POTA was enact ed.
Apparently, Parliament in its wi sdom would have

thought that the law relating to confession of the co-
accused under the ordinary |aw of evidence, should be
allowed to have its sway taking a cue fromthe
observations in Kartar Singh case at para 255. . The

conf ession recorded by the police was, therefore,

all owed to be used agai nst the naker of the confession
wi t hout going further and transposing the legal position
that was obtai ned under TADA. W cannot

count enance the contention that the words "co-
accused",etc. were added in Section 15(1) of TADA, ex
maj ore cautela.”

17. It is therefore clear that the Division Bench in Navjot Sandhu's case
clearly repelled the contention raised by the State counsel that a

conf essi on made by an accused coul d be used as agai nst a co-accused.

Sone argunent has al so been addressed ( based on the observations in

Jameel Ahned and Navj ot Sandhu’s cases (supra) ) that even assum ng

that confessions had been made it had still to be found whether they were

a true and accurate narrative of the facts. W have gone through the
confessional statenments of the seven accused and we observe that

Noor deen who says that they had received weapons fromAjit Singh-is not
corroborated by Ajit Singh who has not said a word as to whether he had
handed over any weapon to any person. W reiterate that there is not

even a suggestion in the evidence that the noney that had all egedly been
handed over to sonme of the accused was paynment for the Jonga or the

canel s used for snuggling arns from Paki stan to be used in Punjab

18. The | earned counsel for the State has however subnitted that in-the
[ight of the presunptions drawn under section 21 of the Act it had to be
found that the arns and anmunition were to be used in terrorist activity
and a heavy onus lay on the accused. W find this provisionwuld be
applicable only if it is "proved" that the arns and amunition had been
recovered fromthe accused and had been used in the manner |aid down in
section 3. W have on the contrary found that there is no evidence to
show a recovery of weapons or that any of the accused (other than Ajit

Si ngh) had any knowl edge as to the ultimate destination and end use of

the weapons that had been brought in. The presunption therefore under
section 21(2) cannot therefore be raised in the present case. |In the |ight of
what has been held, we are of the opinion that the other argunents raised
by the | earned counsel for the parties with regard to the recoveries etc.
pal e into insignificance and do not require any discussion. W
accordingly dismss the appeal




