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1. These two appeals are directed against the comon
judgnent of the Delhi H-gh Court in Crimnal Appeal nos. 430

of 2002 and 328 of 2005. It needs to be noted that by the said
conmon judgnment three appeals i.e. Crimnal Appeal nos

430/ 2002, 545/2003 and 328/ 2005 were disposed of.

2. Appel | ant - Mahabir (appellant in Crimnal Appeal no.932
of 2007) was appellant in Crimnal Appeal no.430 of 2002 and
appel l ant Jalvir (appellant in Crininal Appeal no.1475 of 2007
was appellant in Criminal Appeal no.328 of 2005). Each of

them was convicted for offence punishable under Section 394
read with Section 34, and section 302 read with section 34 of
the I ndian Penal Code, 1860 (in short 'IPC), and was

sentenced to inprisonment for 10 years with fine and

i mprisonnment for life with fine respectively, with default
stipulation in each case for the aforesaid offences.

3. Background facts in a nutshell are as follows:

Snt. Seema Sharnm gave statement to the police alleging
that on 24.2.1997 at about 4.15 p.m she was present \in her
house bearing No. 28-B, pocket-B Sidharth Extension, New
Del hi when she heard her door bell ringing and her maid
servant Kaml a @ Kharpai went to open the door. Accused
Jal veer who is related to the conplainant along with his three
associ ates entered the house. Conplainant was standing in
the bal cony where all the four reached. Al the three
associ ates of Jal veer took out knives, Jalveer also took out
knife fromhis pocket. Two of the associates of accused
Jal veer caught hold of the conplainant and dragged her to her
bed room where she was beaten and accused nmade enquiries
about gol d kept in her house and when she did not give any
i nformation, they kicked her on her stomach. They renoved a
gold chain along with | ocket and junkas with chain from her
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ear. Wien Kam a, the maid servant of the conplainant, tried

to intervene, two of the associates of the accused Jal veer tied a
bl ouse around the neck of the conplainant as a result of

whi ch she became unconscious for sonetinme. After sonetine

she heard the screans of Kaml a @Kharpai, her maid servant,

and when she saw, a nylon string was tied around her neck

and she was |ying on the floor, Jalveer along with his associate
thereafter fled away fromthe spot. Conplainant was adnmtted
in the hospital. Police party reached at the spot, dead body of
Kam a was renmoved to All M5 where postnortem was

conduct ed on her dead body. Subsequently, accused Mahabir

and Mahesh were arrested by the police of police station
Hazarat Nizamuddin. A VCR, ear rings of this case bel onging

to conplai nant were recovered fromtheir possession. They

made di scl osure statenents regarding this case therefore, they
were arrested in the present case. Police applied for holding
TI P of accused Mahesh and Mahabir but they refused to join

the proposed TIP. The TIP of jewelery articles and VCR
recovered fromthe accused Mahabir and Mahesh was done by

the Metropolitan Magistrate. ~ The caonpl ai nant correctly
identified thearticles as well as the jewelery recovered from
the possession of these accused persons. Subsequently,

accused Jal veer was arrested in this case and Roopa was al so
formally arrested in this case after production warrants were

i ssued. Photographs of the place of incident were taken, site
pl an was got prepared, finger prints were lifted fromthe place
of incident. Statement of w tnesses were recorded by the police
and after investigation of the case they cane to the conclusion
that the accused persons conmitted the nmurder of maid

servant Kam a and they al so conmitted robbery in the house

of the conplainant. Accordingly, challan was filed.

After conplying with the provision of Sectiaon 207 of the
Code of Criminal Procedure, 1973 (hereinafter referred to as
the ' Code’) |earned Metropolitan Magistrate comritted the
case to the court of Sessions whichin turn assigned the sane
to | earned Additional Sessions Judge for trial in accordance
with | aw.

4. In order to establish its accusations the prosecution
exam ned 19 wi tnesses out of which Snt. Seena Sharma (PW

4) was the eye-witness to the incident. Placing reliance on her
evi dence and the test identification parade of the accused
persons and the articles, the Trial Court convicted both and
sentenced as aforesaid.

5. Before the High Court the primary stand was that PW
had accepted to have seen the accused Mahabir at the time of
his arrest and, therefore, the test identification parade was of
no consequence and rightly accused-appel | ant Mahabir had
refused to take part init. So far as accused Jalvir is
concerned, it was stated that the conpl ai nant did not know

his father’s nane and address and, therefore, could not have
made accusations so far as he is concerned. It was al so
pointed out that in the first information report name of Jalvir
was mnentioned though PW herself accepted that she was
unconsci ous for four days.

7. The High Court did not find any substance in such pl ea.
It noted that though accused was shown to her, that actually

did not dilute the evidentiary value and al so that was not

rel evant as the accused refused to take part in the test
identification parade. It was al so noted that accused Jalvir was
known to the witness and, therefore, there was no difficulty in
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nmentioning his name in the first information report.
Accordingly, the conviction and sentence as recorded by the
Trial Court cane to be affirned.

8. In support of the appeals, |earned counsel for the
appel l ant submitted that the identification after the accused
was shown to the witness is really of no consequence. Further,
so far as accused Jalvir is concerned, he is barely known to
PWI. He was not a frequent visitor to the house of the

accused and, therefore, it was not possible for her to identify
the said accused.

9. Learned counsel for the respondent-State supported the
i mpugned order of the Hi gh Court which affirned the
convi ction and sentence as recorded by the Trial Court.

10. We shall deal with the appeal filed by the accused
Mahabi r. From the evidence of PW it is clear that after the

i nci dent accused Mahabir and Mahesh were shown to PW at

the tinme of their arrest. |In fact, police brought nmany persons
for identification of culprits and identified Mahabir and
Mahesh to PWI. She adnmitted that these two persons were
brought to the hospital. Subsequently, she had identified them
in Court. So far as recovery of the VCR s concerned, which
was treated as a ground for hol ding Mahabir and Jalvir guilty,
she accepted that it was not told to her about recovery of VCR
She was told by the police that VCR had been recovered after
the police persons had brought Mhabir and Mahesh.
Interestingly, she al so acceptedthat Mhabir and Mahesh

were brought to the hospital where she was asked to identify

t hem

11. As was observed by this Court-in Matru v. State of U P.
(1971 (2) SCC 75) identification tests do not constitute
substantive evidence. They are primarily nmeant for the

pur pose of hel ping the investigating agency with an assurance
that their progress with the investigation into the offence is
proceeding on the right lines. The identification can only be
used as corroborative of the statenent in court. (See Santokh
Singh v. lzhar Hussain (1973 (2) SCC 406). The necessity for

hol ding an identification parade can arise only when the

accused are not previously known to the witnesses. The whol e
idea of a test identification parade is that w tnesses who cl ai m
to have seen the culprits at the tinme of occurrence are to
identify themfromthe m dst of other persons wi thout any aid

or any other source. The test is done to check upon-their
veracity. In other words, the main object of holding an
identification parade, during the investigation stage, is to test
the nmenory of the witnesses based upon first inpression and

al so to enable the prosecution to decide whether all or any of
them could be cited as eyew tnesses of the crinme. The
identification proceedings are in the nature of tests and
significantly, therefore, there is no provision for it in the Code
and the Indian Evidence Act, 1872 (in short the ’Evidence

Act’). It is desirable that a test identification parade shoul d be
conducted as soon as possible after the arrest of the accused.
Thi s becones necessary to elimnate the possibility of the
accused being shown to the witnesses prior to the test
identification parade. This is a very commopn plea of the

accused and, therefore, the prosecution has to be cautious to
ensure that there is no scope for nmaking such allegation. If,
however, circunstances are beyond control and there is sone
delay, it cannot be said to be fatal to the prosecution

12. It istrite to say that the substantive evidence is the
evi dence of identification in Court. Apart fromthe clear
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provi sions of Section 9 of the Evidence Act, the position in |aw
is well settled by a catena of decisions of this Court. The facts,
whi ch establish the identity of the accused persons, are

rel evant under Section 9 of the Evidence Act. As a genera

rule, the substantive evidence of a witness is the statenent
made in Court. The evidence of nere identification of the
accused person at the trial for the first time is fromits very
nature inherently of a weak character. The purpose of prior

test identification, therefore, is to test and strengthen the
trustworthi ness of that evidence. It is accordingly considered a
safe rul e of prudence to generally |ook for corroboration of the
sworn testinony of witnesses in Court as to the identity of the
accused who are strangers to them in the formof earlier
identification proceedings. This rule of prudence, however, is
subj ect to exceptions, when, for exanple, the Court is

i mpressed by a particular witness on whose testinony it can
safely rely, without such or other corroboration. The
identification parades belong to the stage of investigation, and
there is no provision in the Code which obliges the

i nvestigating agency to hold or confers a right upon the

accused to claim a test identification parade. They do not
constitute substantive evidence and these parades are
essentially governed by Section 162 of the Code. Failure to

hold a test identification parade would not nake inadm ssible
the evidence of identification in Court. The weight to be
attached to such identification should be a matter for the
Courts of fact. In appropriate cases it my accept the evidence
of identification even w thout insisting on corroboration. (See
Kanta Prashad v. Delhi. Adm nistration (AR 1958 SC 350),

Vai kunt am Chandr appa and others v. State of Andhra

Pradesh (AR 1960 SC 1340), Budhsen and anot her v. State of

UP. (AIR 1970 SC 1321) and Ranmeshwar Singh v. State of

Jammu and Kashmir (AR 1972 SC 102).

13. In Jadunath Singh and another v. The State of Utar
Pradesh (1970) 3 SCC 518), the subnission that absence of

test identification parade in all cases is fatal, was repelled by
this Court after exhaustive considerations of the authorities on
the subject. That was a case where the witnesses had seen the
accused over a period of tine. The H gh Court had found that

the witnesses were independent witnesses having no affinity

wi th deceased and entertai ned no aninosity towards the
appel l ant. They had cl ai med to have known the appellants for

the last 6-7 years as they had been frequently visiting the

town of Bewar. This Court noticed the observations in an

earlier unreported decision of this Court in Parkash Chand
Sogani v. The State of Rajasthan (Crininal Appeal No. 92 of

1956 deci ded on January 15, 1957), wherein it was observed: -

"It is also the defence case that Shiv Lal did

not know the appellant. But on a reading of

the evidence of PPW 7 it seens to us clear

that Shiv Lal knew the appellant by sight.

Though he nmde a ni stake about his nane

by referring to himas Kailash Chandra, it was

within the know edge of Shiv Lal that the

appel | ant was a brother of Manak Chand and

he identified himas such. These

ci rcunst ances are quite enough to show that

the absence of the identification parade woul d

not vitiate the evidence. A person who is well -

known by sight as the brother of Mnak

Chand, even before the comm ssion of the

occurrence, need not be put before an

identification parade in order to be nmarked

out. We do not think that there is any

justification for the contention that the
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absence of the identification parade or a

m st ake nade as to his name, woul d be
necessarily fatal to the prosecution case in
the circunstances.”

The Court concl uded:

"It seens to us that it has been clearly laid
down by this Court, in Parkash Chand Sogan

v. The State of Rajasthan (supra) (AIR Cri LJ),
that the absence of test identification in al
cases is not fatal and if the accused person is
wel | -known by sight it would be waste of tinme
to put himup for identification. O course if
the prosecution fails to hold identification on
the plea that the wi tnesses already knew the
accused well and it transpires in the course of
the trial that the w tnesses did not know the
accused previously, the prosecution would

run the risk of losing its case."

14. I'n_Harbhaj an Singhv. State of Janmu and Kashm r
(1975) 4 SCC 480), though a test identification parade was not
hel d, this Court upheld the conviction on the basis of the
identification in Court corroborated by other circunstantia
evidence. In that case it was found that the appellant and one
Gurmukh Singh were absent at the tine of roll call and when
they were arrested on the night of 16th Decenber, 1971 their
rifles snmelt of fresh gunpowder and that the enpty cartridge
case which was found at the scene of offence bore distinctive
mar ki ngs showi ng that the bullet which killed the deceased
was fired fromthe rifle of the appellant. Noticing these
circunstances this Court held: -

"I'n view of this corroborative evidence we find

no substance in the argument urged on

behal f of the appellant that the |Investigating

O ficer ought to have held an identification

parade and that the failure of Muinshi Ramto

mention the nanmes of the two accused to the

nei ghbours who came to the scene

i mediately after the occurrence shows that

his story cannot be true. As observed by this

Court in Jadunath Singh v. State of U P. (AR

1971 SC 363) absence of test identification is

not necessarily fatal. The fact that Minsh

Ram di d not disclose the nanes of the two

accused to the villages only shows that the

accused were not previously known to him

and the story that the accused referred to

each other by their respective nanes during

the course of the incident contains an el ement

of exaggeration. The case does not rest on the

evi dence of Munshi Ram al one and the

corroborative circunmstances to which we have

referred to above | end enough assurance to

the inplication of the appellant."”

15. It is no doubt true that much evidentiary val ue cannot be
attached to the identification of the accused in Court where
identifying witness is a total stranger who had just a fleeting
glinpse of the person identified or who had no particul ar

reason to renmenber the person concerned, if the identification

is made for the first tine in Court.

16. In Ram Nath Mahto v. State of Bihar (1996) 8 SCC 630)
this Court upheld the conviction of the appellant even when

the witness while deposing in Court did not identify the
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accused out of fear, though he had identified himin the test
identification parade. This Court noticed the observations of
the trial Judge who had recorded his remarks about the

deneanor that the w tness perhaps was afraid of the accused

as he was trenmbling at the stare of Ram Nath - accused. This
Court also relied upon the evidence of the Magistrate, PW7

who had conducted the test identification parade in which the
witness had identified the appellant. This Court found, that in
the circunstances if the Courts bel ow had convicted the
appel l ant, there was no reason to interfere.

17. In Suresh Chandra Bahri v. State of Bihar (1995 Supp (1)
SCC 80), this Court held that it is well settled that substantive
evi dence of the witness i's his evidence in the Court but when
the accused person is not previously known to the wi tness
concerned then identification of the accused by the wtness
soon after his arrest is of great inportance because it

furni shes an assurance that the investigation is proceedi ng on
right lines in addition to furnishing corroboration of the

evi dence to be given by the witness later in Court at the trial
Fromthis point of viewit is a matter of great inportance, both
for the investigating agency and for the accused and a fortiori
for the proper administrationof justice that such identification
is held wi thout avoi dable and unreasonabl e delay after the
arrest of the accused. It is in adopting this course al one that
justice and fair play can be assured both to the accused as

well as to the prosecution. Thereafter this Court observed: -
"But the position may be different when-the

accused or a cul prit ‘who stands trial had

been seen not once but for quite-a nunber of

times at different point of time-and places

which fact nay do away with the necessity of

a Tl parade."

18. In State of Utar Pradesh v. Boota Singh and others
(1979 (1) sSCC 31), this Court observed that the evidence of
identification becones stronger if the witness has an
opportunity of seeing the accused not for a few m nutes but
for sonme length of tine, in broad daylight, when he woul d be
able to note the features of the accused nore carefull'y than on
seeing the accused in a dark night for -a few mnutes:.

19. I n Ramanbhai Naranbhai Patel and others v. State of
Gujarat (2000 (1) SCC 358) after considering the earlier
decisions this Court observed: -

"It becomes at once clear that the aforesaid

observations were made in the light of the

pecul iar facts and circunstances wherein the

police is said to have given the names of the

accused to the w tnesses. Under these

circunst ances, identification of such a naned

accused only in the Court when the accused

was not known earlier to the witness had to

be treated as val uel ess. The said decision, in

turn, relied upon an earlier decision of this

Court in the case of V.C. Shukla v. State (AR

1980 SC 1382) wherein also Fazal Ali, J.

speaking for a three-Judge Bench nade

simlar observations in this regard. In that

case the evidence of the witness in the Court

and his identifying the accused only in the

Court without previous identification parade

was found to be a val uel ess exercise. The

observati ons nmade therein were confined to

the nature of the evidence deposed to by the

said eye-witnesses. It, therefore, cannot be

held, as tried to be submtted by | earned
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Counsel for the appellants, that in the
absence of a test identification parade, the
evi dence of an eye-wi tness identifying the
accused woul d becone i nadm ssible or totally
usel ess; whet her the evidence deserves any
credence or not woul d al ways depend on the
facts and circunstances of each case. It is, of
course, true as submitted by | earned Counse
for the appellants that the |ater decisions of
this Court in the case of Rajesh Govind
Jagesha v. State of Maharashtra (Al R 2000

SC 160) and State of H P. v. Lekh Raj (AR
1999 SC 3916), had not considered the

af oresai d three-Judge Bench decisions of this
Court. However, in our view, the ratio of the
aforesaid | ater decisions of this Court cannot
be said to be running counter to what is

deci ded by the earlier three-Judge Bench

j udgrments ‘on the facts and circunstances

exam ned by the Court while rendering these
deci si ons. But-even assuming as submitted

by | earned Counsel for the appellants that the
evi dence of, these two injured w tnesses i.e.
Bhogi | al Ranchhodbhai and Kar sanbha

Val | abhbhai identifying the accused in the
Court may be treated to be of no assistance to
the prosecution, the fact remains that these
eye-wi tnesses were seriously injured and they
could have easily seen the faces of the
persons assaulting themand their

appearance and identity would well within
inmprinted in their mnds especially when they
were assaulted in broad daylight. They could
not be said to be interested in roping in

i nnocent persons by shiel ding the real

accused who had assaulted them™

20. These aspects were highlighted in Mal khansi'ngh and
O hers v. State of MP. (2003 (5) SCC 746).

21. In view of the accepted position that the accused persons
were brought to the hospital to be showmn to PW, grievance

that the test identification parade was really of no
consequence because they had al ready been shown to the

wi t nesses has substance. That being only piece of materia

whi ch was used for conviction of Mahabir, same cannot be
sustained. The sane is set aside. He be released forthwith
unl ess required in any case. So far accused Jalvir is
concerned, PW had categorically stated that she knew him

six years prior to the incident. He had cone to their house
many times. Therefore, there was no difficulty in identifying
accused Jalvir and naming himin the first information report.
It is of significance that in the first information report name of
Jalvir was specifically noted. The plea that Jalvir’'s nane
could not have been given at the first instance, because the

Wi t ness was unconscious is wthout any substance. As a

matter of fact, the witness has categorically stated that after
the informati on was | odged, she becane unconsci ous.

Above being the position, the conclusions of the Trial Court in
hol di ng accused Jalvir guilty does not suffer from any
infirmty.

22. The High Court was right in dismssing the appeal of
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accused-appellant Jalvir. W find noinfirmty in the
concl usions of the High Court to warrant interference.
Therefore, Crimnal Appeal no. 1475 of 2007 stands di smi ssed
and as noted above, Crimnal Appeal no.932 of 2007 is

al | owed.




