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HEADNOTE

JUDGVENT:

JUDGMENT
Fai zan Uddin, J.
1. Thi s appeal under Section 116-A of the Representation
of People Act, 1951 (hereinafter referred to as the Act) has
been directed against the judgment dated Novenber 8, 1993
passed by the High Court of Punjab & Haryana at Chandi garh
di smissing the Election Petition No. 13 of 1992 filed by the
appel l ant herein challenging the election of the returned
candi date S. Gurcharan Singh, the first respondent.
2. The el ection for Punjab Legislative Assenbly was held
in February, 1992. The appel | ant was sponsored by Shriroman
Akali Dal as a candidate from 87-Dirba Constituency while
the respondent No. 1 S. Qurcharan Singh was fielded by the
Congress party and the respondent No. 2 Chet ~Singh was a
candi date set up by Bahujan Samaj Party. The respondent No.
3 S Amarjit Singh contested the election from the said
constituency as an independent candidate. The date of
polling was February 19, 1992 and the result was decl ared
next date i.e. on February 20, 1992 according to which the
respondent No. 1 secured the highest nunber of votes having
pol I ed 3072 votes while the appellant had secured only 2624
votes. The respondent No. 2 had polled 1925 votes and the
respondent No. 3 polled only 75 votes. The respondent No. 1
havi ng secured higher nunmber of votes was declared el ected
from 87-Di rba Constituency.
3. The appellant challenged the election of the returned
candi date, respondent No. 1 herein by presenting an el ection
petition under part VI of the Act for declaring his election
as void and to declare the appellant hinmself as duly el ected
candidate for the said constituency in place of the first
respondent. The appellant called in question the el ection of
the respondent No. 1 on the allegations that he had indul ged
in the comm ssion of the corrupt practice of booth capturing
by hinself and through his agents wthin the neaning of
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Section 123(8) read with Section 135-A of the Act. The
details of the allegations wth regard to various booth
capturing are pleaded in sub-paras I, II, IIll, IV, V and VI
of para 3 of the election petition which have also been
reproduced verbatim by the Hgh Court in the inmpugned
judgrment. It is, therefore, not necessary to catal ogue al
those al |l egations herein again

4, The second ground on which the appellant based his
el ection petition challenging the election of the first
respondent was that the respondent No. 1 had in fact spent
over Rs. 2.00 lacs on his electionin violation of the
ceiling limt on expenses provided under Section 77 of the
Act read with rule 90, which also anounts to corrupt
practice within the neaning of Section 123 (6) of the Act.
The appellant has alleged that the Return of expenses filed
by the first respondent was totally false as bills filed by
himwere grossly under ~valued not representing the correct
price and . quantity of goods purchased and services hired by
him He alsoalleged that the first respondent conceal ed
various expenses ~ which were actually nmade from 31.1.1992 to
20.2.1992 but —~were not included inthe Return. The details
of alleged itens of expenses which are alleged to be not
included in the Return are stated in sub-paras I, I, I,
IV& Vof para 4 of the election petition which have al so
been reproduced verbatimby the Hi gh Court in the inpugned
judgrment and therefore it is not necessary to nmention their
details herein again

5. The respondent. No. 1 resisted the election petition by
specifically traversing all adverse all egati ons nade agai nst
him He specifically denied tohave indulged or commtted
any of the corrupt practices of booth capturing either by
hi nsel f or through his agents. He al so denied the allegation
with regard to the el ecti on expenses exceeding the
prescribed lint or the wunder valuation of the bills or
conceal nent of any expenses which were actually nmade by him
or his election agent.

6. The High Court on the basis of the pleadings of the
parties framed the foll ow ng issues: -

1. Whet her the election of respondent No. 1 is liable to
be declared void on the grounds pl eaded in the petition?

2. \Whether the petitionis Iliable to be rejected for
non- conmpl i ance of the provisions of Rule 12(f), Chapter 4-GG
of the H gh Court Rules and Orders, Vol. V & Section 81(3)
of the Representation of People Act?

3. Whether the petition does not disclose any cause of
action?

4. Rel i ef.
| ssues No. 2 and 3 reproduced above were decided on 28th
Noverber, 1993 by order dated January 28, 1993 as
prelimnary issues and were answered against the /first
respondent. Thus the inmpugned judgnent deals with only issue
No. 1 quoted above. On a close scrutiny and critica
analysis of the parties evidence on record the Hi gh Court
cane to the conclusion that the allegations of the corrupt
practice levelled against the returned candidate are not
only vague but indefinite and that the appellant had fail ed
to substantiate the same against the first respondent. The
H gh Court also recorded the finding that fromthe evidence
adduced by the appellant it could not be concluded that the
first respondent made expenses beyond the prescribed limt.
The High Court observed that the appellant had cooked up
false pleas for setting aside the election of the returned
candidate and that he fabricated evidence with inpunity to
support the al l egations. The H gh Court, t her ef or e,
di smissed the election petition wth costs by the inpugned
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j udgrment agai nst which this appeal has been directed.

7. Lear ned counsel appeari ng for t he el ection
petitioner/appellant submitted that there is sufficient and
reliabl e evidence on record to establish the allegations of
booth capturing by the respondent No. 1 hinself and through
his agents and, therefore, the negative findings recorded by
the High Court are liable to be set aside. He al so submtted
that the Hi gh Court seriously erred in holding that the
al l egations contained in para 3 (1) of the election petition
do not constitute a corrupt practice. According to the
petitioner/appellant the allegations as are set out in para
3(l) to (V) relating to booth capturing amunt to a
corrupt practice wthin the neaning of sub-section (8) of
Section 123 read with Section 135-A of the Act. Section 123
(8) reads thus:-

123. Corrupt Practices. - The
foll owi ng shall be deemed to be
corrupt practices for the purposes
of this Act:

(8)Booth capturing by a candidate

or his agent or other person.-
The rel evant part of Section 135-A reads as follows: -

135-A O fence ~of booth capturing.-

Whoever commits an of fence of booth

capturing shall / be punishable wth

i mprisonnent for a term which shal

not be Iless than six nonths but

which may extend to two years and

with fine, and where such offence

is conmtted by a person in the

service of the Governnment, he shall

be puni shable with inprisonnment for

a termwhich shall not be |ess than

one year but which nmay extend to

three years and with fine."
8. It is well settled that  an allegation of corrupt
practices within the nmeaning of sub-sections (1) to (8) of
Section 123 of the Act, made in the election petition are
regarded quasi crimnal in nature requiringa strict proof
of the sane because the consequences are not -only very
serious but also penal in nature. It may be pointed out that
on the proof of any of the corrupt practices as alleged in
the election petitionit 1is not only the election of the
returned candi date which is declared void and set aside but
besi des the disqualification of the returned candi date, the
candi date hinself or his agent or any other person as the
case may be, if found to have committed corrupt practice my
be punished wth inprisonnent wunder Section 135-A of  the
Act. It is for these reasons that the Court insists upon a
strict proof of such allegation of corrupt practice and not
to decide the case on preponderance or probabilities. The
evi dence has, therefore, to be judged having regard to these
wel | settled principles.
9. In sub-para (1) of para 3 of the election petition the
allegation made is that on 19.2.1992 at about 7.30 AMthe
respondent No. 1 in the conpany of 50 supporters went to the
Government H gh School Building, Dirba where polling booths
No. 62 to 69 were located and threatened Joginder Singh,
polling agent of the appellant in the presence of some
el ectors and asked himnot to go inside the polling station
and not to raise objections regarding the identity of
persons. The Hi gh Court took the view that these allegations
cannot be treated to be a corrupt practice of booth
capturing. Learned counsel for the appellant was unable to
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specify as to under which sub section of Section 123 these
al | egations anmpunt to a corrupt practice. In our opinion the
alleged threat nmay be an offence but certainly it does not
fall within the anmbit of corrupt practice as defined in sub-
section (8) of Section 123. This apart it is interesting to
note that Joginder Singh the election agent of the appellant
who is said to have been threatened was not exam ned by the
appel l ant as a witness to support the said allegation

10. It may be noticed that to establish the allegations of
booth capturing made in sub-paras II, [IIl, IV, V &V of
para 3 of the election petition were sought to be proved by
the appellant fromthe _evidence of Zora Singh, PWG6, Sher
Singh, PW 7, Kashmra Singh, PW 11, Saadha Singh, PW12,
Kapur Singh, PW13, Tehsil Singh, PW14 Jarnail Singh, PW15
and Surjit Singh, PW16. The evidence of all these wi tnesses
has been minutely analysed and scrutinized by the H gh Court
and found the sane to be unconvincing and wunreliable to
establish the allegations. The nobst striking feature is that
the appel l'ant -~ did not exam ne el ection agent Jogi nder Singh
as a Wwtness to support the allegations who is supposed to
have first hand information as to what was happeni ng inside
the polling booth. According to the allegations nade in the
el ection petition there were incidents of a |arge number of
booth capturing by the respondent No. "1, his agent and
supporters who are alleged to be variously armed but
surprisingly enough either any oral nor a witten conplaint
was made to the Returning Officer, Presiding Oficers or
other officers and police personnel who were on election
duty at the respective polling booths. There was not even a
whi sper about the alleged incidents to the nenmbers of
Central Reserve Police who according to the appellant’s own
evidence were very nuch present out side the polling
station. There is no contenporaneous mmaterials or any record
to indicate that the appellant or any one on his behalf had
raised even a finger on any of the alleged incidents while
admttedly the Returning Officer, Presiding Oficers and the
Seni or Superintendent of Police were available to entertain
the conplaints if the respondent, his election agent or his
supporters had conmitted acts of corrupt practice.

11. The respondent No. 1 has exanined the Sub-Divisiona

Magi strate, Shri Meghraj, RW2 who was the Returning Oficer
of Dirba Assenbly Constituency in the said election. ~The
respondent al so exam ned the Senior Superintendent of
Police, Shri Jaswinder Singh, RW 16 who categorically
deposed that the polling was peaceful throughout the day and
there were proper security arrangenents outside the polling
booths. They also stated that there were absolutely no such
incidents as are alleged by the appellant in (any of the
pol ling booths and no protest was |odged by any of the
contesting candidates either with regard to the /booth
capturing or regarding illegal <casting of votes. The
respondent No. 1 had also examned Dayal Chand, @ RW 8,
GQurmail Singh, RW9, Ram Prakash, RwW 10, Karam Si ngh, RW 11

Sohan Singh, RW12, Chiranjit Jul ka, RW 13, CGovinder Singh

RW14 and Manjit Singh, RW 15 who were the Presiding
Oficers of the Polling booths No. 63 to 69. They all nade a
consi stent and categorical statement that the polling agents
of all the contesting candidates were present inside the
pol i ng booths and none of them had di sputed the identity of
any elector who had conme to cast their votes. They stated
that the polling was peaceful and there was no untoward
incidence. On a critical exanmination of the record and the
i mpugned judgment of the Hgh Court we find that the
appel l ant had miserably failed to bring home the allegations
of corrupt practice either by the respondent No. 1, his
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agent or any other person wth his consent or at his
instance. On the contrary there i s consistent convincing and
sati sfactory evidence adduced by the respondent No. 1 to
show that the polling was peaceful throughout the day and no
conpl aint of any nature whatsoever oral or in witing was
received from any quarter. 1In view of these facts and
circunstances the Hi gh Court has taken a view consistent
with the evidence on record and there are no reasons to take
a different view

12. Learned counsel for the appellant next urged that there
is evidence to show that the returned candi date respondent
No. 1 herein had made expenditure far beyond the pernissible
limt and the High Court fell in serious error in taking a
different view Rule 90 of Conduct of Election Rules, 1961
provides that the total expenditure of which account is to
be mai ntai ned under Section 77 of the Act, and which is
incurred in connection with an election, shall not exceed
the ampunt, as specified in the corresponding colum of the
table given therein. But on going through the evidence and
the judgnent of the Hi gh Court in that behalf, we find that
there is —absolutely no substance in this subm ssion also.
The High Court has nmade a detailed scrutiny of the evidence
on record in this behalf and has arrived at a definite
conclusion that the allegation is groundless. W have al so
gone through the/ relevant evidence and find that the
evi dence adduced by the appellant does not establish the
charge of over spending.

13. Learned counsel « for the appellant then wurged that
before recording of evidence an application was nade on
behal f of the appellant under Rule 93 of the El ection Rul es
read with Section 151 C.P.C for inspection of narked copies
of electoral rolls as well as the packets of counterfoils of
used ballot papers, in order to prove booth capturing and
casting of bogus votes by persons in place of real electors,
but it was previously rejected by the H gh Court which
caused great prejudice to the appellant’s case. He also
submitted that the appellant had al so noved an application
for summoni ng various docunments for purposes of cross-
exam ning the respondent No. 1 but it was al so unreasonably
rejected by the High Court. W have perused the orders of
the High Court dated 14th May, 1993 and 23rd August, 1993
and find that the Hgh Court was fully justified in
rejecting both the applications for valid and sound reasons.
The appellant had failed to show even prima facie that there
was any booth capturing and, therefore, +the question of
i nspection of the desired electoral rolls and packets of
counterfoils did not arise at that stage of the case. The
docunents sought to be sunmoned al so could not be allowed in
view of the fact that the said application was nmade when t he
appel l ant had already concluded his evidence and the
el ection petition was posted for respondent’s “evidence.
Secondly, the said application was not maintainable for non-
conpliance of the rules contained in Chapter 4-GG of the
Rul es and orders of Punjab & Haryana Hi gh Court, vol ume v,
of which prescribes rules of procedure on the non-conpliance
of which the docunments sought to be summoned for purpose of
cross-exam nation cannot be ordered. In this viewof the
matter, the order of the High Court dated August 23, 1993
rejecting the application, cannot be said to be erroneous.
As di scussed above, the appellant has mserably failed to
prove the allegations nade in the election petition and the
evi dence adduced by the appellant has been found to be
unworthy of placing any reliance, the appeal deserves to be
di sm ssed

14. For the reasons stated above the appeal fails and is
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hereby dism ssed wth costs.
respondent No. 1.
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