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CASE NO.:
Appeal (civil) 7839-7840 of 2004

PETI TI ONER
State of U P. & Gthers

RESPONDENT:
Gul ab Shankar Srivastava

DATE OF JUDGVENT: 03/12/2004

BENCH
ARI JI T PASAYAT & S.H KAPAD A

JUDGVENT:
JUDGMENT

[Arising out of SLP(C) Nos.12108-12109 of 2003]

KAPADI A, J.
Leave granted.

These appeal s are directed agai nst two sets of orders
passed by the Hi gh Court of Allahabad, both, dated 30.01.2003
di sm ssing CMAP No. 9951 of 2002 filed by State of U P. and
si mul taneously all owi ng CMAP No. 41586 of 1999 filed by the
respondent herein, directing payment of all consequentia
benefits, as if the order of punishnent dated 19.4.1993 had not
been passed, with interest @10% per annum

The rel evant facts giving rise to these appeals are
necessary to be recapitul ated.

@ul ab Shankar Srivastava, ‘the respondent herein, was
posted on 30.12.1987 as Assistant Deputy Director in the
Fi nance Departnent, Directorate of Education, U.P. As
Assi stant Deputy Director, he was required to deal with the
matters concerning financial sanction of salaries payable to the
staff under three |anguage fornul a and reinbursenent of fees
of girls and schedul ed castes and scheduled tribes fromthe
al l ocations nade by the State. On 26.4.1988, he was
suspended. On 2.1.1989, he was charge-sheeted. 1n all, 48
charges were framed and they inter alia related to irregularities
in the matter of preparation of budget and sanctioning grants
wi t hout obtaining prior approval fromhis superiors. On
7.5.1990, he replied and denied the said charges.. On 3.4.1991
the Enquiry O ficer submitted his report, in which charge nos.7
and 20 were found to be fully proved whereas charge nos. 2, 4,
5, 8, 9, 10, 13, 14, 19, 21, 22, 28, 35, 36, 38, 42, 43, 44, 45, 46
and 47 were found to be partly proved. By his report, the
Enquiry O ficer proposed stoppage of three annual increnents
with permanent effect. By letter dated 12.10.1992, the
del i nquent was asked by the Appointing Authority to submt his
reply to the enquiry report. By order dated 19.4.1993, the
di sciplinary authority, after considering the naterial on record
i nposed t he puni shnent of reduction to the | owest stage of his
pay scal e of Rs.2200-75-2600-E. B.-100-4000.

To conpl ete the chronol ogy of events, the respondent
herein, challenged the order dated 19.4.1993 by filing Caim
Petition No.1393 of 1993 before the State Public Services
Tri bunal , Lucknow, in which he alleged | ack of opportunity of
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hearing, non-supply of vital docunments, denial of opportunity to
cross-exani ne the witnesses and breach of G vil Services
(Cassification, Control & Appeal) Rules. He further subnitted
that the inmpugned puni shnent ampunted to a mgjor puni shnent

whi ch warranted full-fl edged enquiry, whereas what was held

was a sunmary enquiry and consequently, the said order dated
19.4.1993 was arbitrary, illegal and bad in | aw.

The said claimpetition was contested by the appellants
herein stating, that, the delinquent had conmmitted serious
financial irregularities in performance of his duties; that the
copies of all relevant docunments in support of the charges were
supplied; that inspection of the docunents was al so given; and
that the said order dated 19.4.1993 was passed after giving ful
opportunity of hearing to the respondent herein. That, | ooking
to the gravity of charges, appropriate punishnment of reduction
to the lowest stage in the tine scale was awarded both
justifiably and in accordance w th the provisions of G vi
Servi ces (Conduct & Disciplinary) Rules.

By j udgnent and order dated 28.2.1998, the Tribunal
hel d, that, the punishnment of reduction to the | owest stage of the
pay scal e was a nmmj or puni shnent; that the charge-sheeted
enpl oyee was not supplied with the necessary docunents
despite repeated demands; that out of 48 charges, no details of
the docunents in support of 39 charges were ever given; that
nere pernission to i nspect the docunents was not sufficient
conpliance of law, particularly when 48 charges were |evelled;
that the respondent herein was prevented from cross-exan ni ng
the witnesses; that he was not allowed to produce defence
evi dence; that no reasons have been given by the disciplinary
authority for not accepting the puni shnent proposed by the
Enquiry Oficer and consequently, the Tribunal quashed the
said order dated 19.4.1993, with liberty to the appellants to hold
the departmental enquiry, afresh, if so advised, keeping in mnd
the factum of respondent’s retirenent in 1994. By the
i mpugned judgnent, the Tribunal gave liberty to the appellants
to hold the departnental enquiry by observing that charges
l evel | ed agai nst the respondent were of serious nature.

Since there is the controversy regardi ng text of the
operative part of the judgment of the Tribunal, we quote herein
bel ow the said part, in extenso:

" ORDER:

The petitioner’s petition is allowed in the manner
that the puni shment order dated 19.4. 1993,

contai ned in Annexure No.15 and the appellate

order dated 27.4.1994 annexed with the

amendnment application are quashed as illegal and

it is directed that the petitioner should be all owed
the consequential service benefits in accordance

with law. Petitioner’s prayer for the paynent of
salary etc. for the suspension period is not allowed
since the matter relating to it is a subjudiced before
the Hon' ble High Court. It is further directed that
the opposite parties shall be at liberty to hold
departrmental enquiry against the petitioner afresh

as observed above. The departnental enquiry

should be initiated within four nonths fromthe

date of comunication of the order and it should

then be conpl eted within another four nonths and

the service benefits given to the petitioner shall be
subject to the final result of the enquiry. In case
no enquiry is held within the stipulated period, the
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petitioner shall be entitled to get the consequentia
service benefits accordingly as per rules."

As stated above, being aggrieved by the decision of the
Tri bunal dated 28.2.1998, the appellants herein, noved the
H gh Court vide CMAP No. 9951 of 2002 whereas the
respondent herein noved the H gh Court by way of CMAP
No. 41586 of 1999 clainmng arrears of salary (including
di fference of pay for suspension period) and all owances as the
enquiry was not conpleted within the stipul ated period as
ordered by the Tribunal vide its decision dated 28.2.1998.

By the inpugned judgnents dated 30.01.2003, the wit
petition filed by the appellants being CMAP No. 9951 of 2002
stood di smi ssed whereas CMAP No. 41586 of 1999 filed by the
respondent herein was allowed with a direction to pay the
arrears of salary, allowances and all consequential benefits with
interest @10% per annum Accordingly, the appellants applied
to this Court under Article 136 and have obtai ned special |eave
to appeal agai nstthe inmpugned judgnents.

The contention urged before us by the appellants is that
the H gh Court had erred indirecting the appellants to pay the
difference in salary for the period of suspension with al
benefits with 10% interest w thout deciding upon the rights of
the appellants to continue the departnental proceedi ngs
instituted prior to the respondent’s retirement under regul ation
351-A of U.P. Civil Service Regulations (relating to pension).
It was urged on behal f of the appellants that they had right to
continue the departnental proceedings for which | eave was
granted by the Tribunal, w thout Governor’s sanction to enable
themto deduct or withhold the pension in entirety or in part
under the said regul ation

Per contra, it was urged on behalf of the respondent
herein that no such right vested inthe appellants after 1994
(when the respondent retired) and particularly when the
departnmental proceedi ngs were not. conpleted within'the
stipul ated peri od.

In the case of State of U P. v. Brahm Datt Sharma &
Anot her reported in [(1987) 2 SCC 179], this Court held that
under regulation 351-A of U P. Cvil Service Regul ations, the
CGovernment was aut horized to withhold or reduce pension and
nerely because a Governnent servant retired fromservice on
attaining the age of superannuation, he cannot escape the
liability for m sconduct and negligence or financia
irregularities, which he may have conmtted during the period
of his service. This decision has been followed by this Court in
the case of Takhatray Shivadattray Mankad v. State of
Gujarat reported in [1989 Supp. (2) SCC 110, paras 24 & 25].

There is nerit in the argument advanced on behal f of the
appel l ants. As stated above, the respondent herein, had noved
the H gh Court under Article 226 of the Constitution for
difference in the pay during the period of suspension and for
consequential benefits. Before the H gh Court, the appellants
submitted that they had the right to deduct or withhold the
pension either in part or in toto on account of the alleged
financial irregularities. 1In our view, the questions indicated
above ought to have been decided by the Hi gh Court
particularly before ordering paynent with interest @ 10% per
annum  Moreover, applicability of regulation 351-A requires
conpl i ance of pre-conditions including the period of limtation
for holding the enquiry. Hence, the H gh Court ought to have
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exam ned the scope and the applicability of the said regulation
inthe light of the facts and circunstances of this case.

Bef ore concluding, we may nention that the appellants
have paid all the retirement benefits including pension and
gratuity to the respondent herein. That the om ssion of word
"no" in the operative part of the order, quoted above, was a
mstake. W reiterate that the order of the Tribunal holding that
the earlier departnmental enquiry stood vitiated by non-
conpliance of the rules of natural justice does not suffer from
any infirmty and need not be re-exam ned by the H gh Court.

Subj ect to what i's stated above, the appeals are all owed,
the i npugned judgnent and orders dated 30.01.2003 are set
aside to the extent indicated above and the matter is renmitted to
the H gh Court to adjudi cate and deci de the questions
fornul ated above in the I'ight of the provisions of U P. Cvi
Servi ce Regul ations (relating to pension) as expeditiously as
possi bl e. /~ There will be no order as to costs.




