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These appeals filed by the U P. ~Shia Central Board of
Wakf through its Secretary (for short the Shia Wakf Board)
and sone other persons of the sect by special |eave are
directed against the —order passed by the Allahabad Hi gh
Court on 2nd Septenber, 1994 disposing of tw Revision
Petitions, C R No.284/92 filed by the U P.Sunni  Centra
Board of Wakf (for short the Sunni Wakf Board) through its
Secretary and sone other persons of the sect and G vi
Revi sion No.255/92 filed by the Shia Wakf Board) and sone
ot her persons of the sect.

The dispute raised in the case relates to the nosque,
Ahnaf Bar Tal ey Pura Chhanga Kiyari Tola, Muunath ~Bhanjan
and its Sehan and the |Inmam Chowk, registered as-a Wakf by
the U P. Shia Central Board of Wakf. Aggrieved by the said
registration the Sunni Board through its Secretary namde a
reference to the Muslim Wakf Tribunal, Azangarh which was
regi stered as suit No.154/88. The Controller Shia Centra
Board of Wakf and two others were cited as defendants in the
pr oceedi ng. The prayer in the plaint was for~ an award
declaring the property in the suit to be ‘a Shia Wkf
property and not a Sunni Wakf property and to declare its
registration as null and void, and further to restrain
defendants frominterfering with or disturbing in any nanner
wi th possession, adninistration, nanagenent and control over
the property by the plaintiffs.

The gist of the case pleaded by the plaintiff is that
the nosque and its sehan including the Inmam Chowk was
constructed by the ancestors of Late Abdul Salam with
efforts of his grand father Mi. Azal Bilal. The grave of
Ml. Azal Bilal lies within the conmpound of the nosque. The
nosque includi ng sehan and | mam Chowk have al ways remai ned
under control and nmanagenent of the Sunni sect of Muslins.
Menbers of the said sect had always called Azan in the said
nosque and the congregation prayer have been led by Sunn
Pesh-e- | mam Sunni Mulins have been attending the
congregation in the nosque and the sehan. Menbers of the
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sect have been | ooking after the mai ntenance of the nbsque
and its properties. On the application nade by Menbers of
the Sunni sect of Mslinms the Wakf Board after inquiry
regi stered the nosque, its sehan and the | mam Chowk as Sunn

Wakf in 1980.

Wen in My 1978 certain works of reconstruction and
additions in the nosque were being carried on by the Sunn
Muslins of the locality including the plaintiff No.2, sone
Shia rmuslinms of the sane locality including defendant no.3
tried to stop the work by filing suit No.246/78 (zZia U
Hasan vs. Ml. Ayub and ors.) in the Court of Minsif
Mohamadabad Gohna, District Azangarh. The suit was
subsequently wi t hdrawn. The plaintiff alleged that the
defendants surreptitiously got the nbsque and its sehan
registered in the office of the Shia Wakf Board behind the
back of the plaintiffs. ~In the proceeding under Section 145
Cr.P.C initiated in Mrch, 1988 in the Court of the
Sub- Di vi siional~ Magi'strate No. 96/ 11 of 1988 it was di scl osed
that the nobsque and its property have been registered as a
Wakf under the Shia Wakf Board. ~On conming to know about the
action of the defendants in the matter the plaintiffs filed
the suit within 90 days fromthe date of know edge about the
order of registrati on dated 30th Cctober, 1978.

The defendants refuted the claimof the plaintiffs that
the nosque and its sehan and the | nam Chowk constituted a
Sunni Wakf. They clainmed that the nosque and its properties
were Shia Wakf and were rightly registered as such by the
Shi a Wakf Board.

The Tribunal by its judgnent dated 20th My, 1992
allowed the claim of the plaintiffs in part. The
registration of the nbsque in question along with its sehan
by the Shia Wakf Board was declared to be null and void and
accordingly set aside. In respect of the Imam Chowk and its
sehan the registration was held to be valid. The relief of
injunction was granted to the plaintiff only in respect of
the nmanagenent, supervision and control of the  nobsque in
guestion. It was further made clear by the Tribunal that no
injunction was granted in respect of the offering of Nanaz
by the defendants in the nosque. Being aggrieved by the
said judgnent both the parties filed Revision Petitions
before the H gh Court, as noted earlier

The High Court in its Judgnent dated 2nd Septenber, 1994
dismssed the Civil Revision No.255/92 filed by the Shia
Wakf Board and all owed the C. R No.284/92 filed by the Sunn
Wakf Board relating to the Imam Chowk and remanded the
matter to the Tribunal for fresh trial in the Iight of the
observations nmade in the Judgment.

Hence these appeals by the Shia Wakf Board.

The main thrust of the argunents of Shri Sunil GQGupta,
| ear ned counsel for the appel l ants were against the
mai ntainability of the reference to the Tribunal. According
to Shri CQupta the essence of the dispute raised in the
plaint is whether the nosque, its sehan and the Imam Chowk
were the properties of the Sunni sect or the Shia sect.
Such a dispute, Shri Gupta submits, does not come within the
purview of section 29(8) of the Utar Pradesh Muslim Wakfs
Act, 1960 (for short the Act). It is the further
submission of Shri Gupta that in the absence of any
notification by the Conm ssioner under section 6(4) of the
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Act a reference under section 8(1) is not mmintainable. It
is also the subm ssion of Shri Gupta that under the proviso
to section 8(1) which controls the nain provision of the
section, the dispute is barred by linmtation

The Act provides for public governance, admnistration
and supervision of certain classes of Wakf in the State of
U P. The Act applies to all Wakfs whether created before or
after its comencenent and any part of the property
conprised in Wakfs situated in the State of U P. In section
3(3) Commissioner is defined to mean a Conmi ssioner of
Wakfs appointed by the State Government under section 4. In
Section 3(11) Wkf is defined to nean the pernmanent
dedi cation or grant of any property for any purpose
recogni sed by the Muslim Law or usage as religious, pious or
charitable, and includes wakfs-alal-aulad to the extent to
which the property is dedicated or granted for any such
purpose as aforesaid and wakf by user; and wakif neans
the person who makes such dedication or grant.

Wakf —property as defined in section 3(12) includes
of ferings made at a shrine or tonb or imanbara.

Section 6 makes the provision regarding Survey of Wakfs.
It provides that / the Conm ssioner of wakfs shall after
nmaki ng such inquiries as he may consi der necessary ascertain
and determine the nunber of all wakfs in the area show ng
the Shia wakfs and Sunni wakfs separately; the nature and
object of each wakf; the gross income of 'the property
conprised in each wakf; amount of revenue, cesses, rates,
taxes and surcharge payable to the Governnent etc.. In the
provi so to sub-section (2) of section 6t islaid down that
where there is a dispute as to whether a particular wakf is
a Shia Wakf or Sunni Wakf and there are clear indications in
the recitals of the deed of wakf as to the sect to which it
pertains, such dispute shall be decided on the basis of such
recitals. In sub-section (4) of section 6 a nandate 1is
issued to the Commi ssioner, the Additional Commissioner to
submit his report of enquiry containing the particulars
mentioned in sub-section (2) to each of the Board and the
State Governnent, and the State CGovernnment shall, as soon as
possible notify the same in the official gazette the wakfs
relating to particular sect, to which, according to such
report, the provisions of this Act apply. Section 8 on
whi ch much reliance is placed by the | earned counsel for the
appel l ants is quoted hereunder: Section:8

(1) if any dispute arises whether a particular property
is wakf property or not or whether a wakf is a Shia wakf or

Sunni wakf, the Board concerned or the nutawal |l i of the wakf
or any person interested therein, may, in accordance wth
t he provisions of this Act, refer the dispute for

adj udi cation to the Tribunal

Provided that no such dispute shall be entertained by a
Tribunal after the expiry of one year fromthe date of the
publication of the list of wakfs under sub-section (4) of
Section 6.

(2) The Conmi ssioner, Additional Conm ssioner of Wakfs
and Assistant Comm ssioner of Wakfs shall not be nade a
party to any proceedi ng under sub-sction (1).

The next provision which is relevant for the purpose of
the Act is section 29 whichis in Chapter 111 titled
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Regi stration of Wakfs In Section 29(1) it is declared that
every other wakf, whether subject to this Act or not and
whet her created before or after the conmencenent of this
Act, shall be registered at the office of the Board of the
sect to which the wakf bel ongs.

In sub-section (2) it is provided that application for
registration shall be nade by the nmutawal i within 3 nonths
of his entering into possession of Wakf property, provided
that such application may be nmade by the wakf or his
descendants or a beneficiary of the wakf or any Muislim
bel onging to the sect to which the Wakf bel ongs.

Sub-sections (3), (4) and (5) deal with the contents of
the application for registration and the manner in which the
application shall be filed. . Sub-sections (7) & (8) which
are relevant for - the purpose of the case are extracted
her eunder:

7. On-receipt of an application for registration, the
Board may, before the registration of the wakf, make such
inquiries as it thinks fit inrespect of the genuineness and
validity of the application and the correctness of any
particul ar therein, ‘and, when the application is nade by any
per son other than the person admnistering the wakf
property, the Board shall, before registering the wakf, give
notice of the application to the person adm nistering the
wakf property and shall after affording him a reasonable
opportunity of being heard, pass such order as it may deem
fit.

(8) Any person aggrieved by an order of the Board under
sub-section(7) my, by application within 90 days from the
date of that order, refer the dispute to the Tribunal which
shall give its decision thereon

From the conspectus of the statutory provisions noted
above, the schene of the statute.is clear that in case of
any dispute, whether a particular property is Wakf property
or not or whether a Wakf is a Shia Wakf or Sunni Wakf the
Board concerned or the nutawalli of the Wakf or any person
interested in the Wakf may in accordance with the provisions
of the law refer the dispute for adjudication to the
Tribunal. Under the proviso to sub-section(l) a restriction
is inposed that no such dispute shall be entertained by a
Tribunal after the expiry of one year from the -date of
publication of the Iist of Wakfs under sub- section(4) of
Section 6. Oh a plain reading of the provision in
sub-section(1l) it 1is clear that it is expressed in wde
terns taking withinits fold different types of disputes
relating to a Wakf and its properties. The statute enables
different classes of persons interested in the Wakf ‘and its
properties |like the Board concerned, the nmutawal li and any
person interested in the Wakf to raise a dispute. The only
restriction sought to be placed on such a reference is in
the proviso, wherein it is laid down that after the |ist of
Wakfs is published by the Conm ssioner under sub-section(4)
of section 6 of the Act then the dispute has to be nmade to
the Tribunal wthin one year fromthe date of publication
and the Tribunal is precluded fromentertaining the dispute
after the expiry of one year. The section does not nmmke any
provision that the publication of a list of Wakfs by the
Conmi ssi oner under section 6 is asine qua non for a
reference wunder section 8(1) of the Act. Al that is laid
down in the proviso to sub-section(1l) is that after a |ist
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of Wakfs has been published by the Conmi ssioner then a
dispute as contenplated in the proviso has to be raised
within one year fromthe date of the publication of the |ist

of Wakfs and not thereafter. It is pertinent to note here
that in the present case no list of Wakfs has been published
by the Comm ssioner under section 6(4). Therefore, the

limtation prescribed in the proviso to sub-section(1l) of
section 8 has no application in the case.

In the present case as noted earlier, both the sects of
Muslinse in the locality have clainmed the nosque its sehan
and the Imam Chowk as Wakf belonging to their sect and

registration of the properties accordingly. It is not
disputed that a dispute of this nature cones within the
purvi ew of sub-section(1l) of section (8) of the Act. 1In the

circunstances of the case the contentions raised by Shr
Qupta against maintainability of the reference made to the
Tri bunal under ~section 8(1) of the Act on the ground that
such a reference does not lie in the absence of a
publicatiionof the Iist of Wakfs by the Conm ssioner or that
the reference is barred by linmtation cannot be accepted.
Shri  Cupta heavily relied onthe decision of the Allahabad
H gh Court in the case of Mukhtar Husain and ors. Vs.
Fattu and others (1975 A WC 462) . in which a view
supporting his contention was taken and subnmitted that the
law laid down in that case has held the field for all these
years. In view of the discussions made above we need only
say that the view taken by the Al lahabad Hi gh Court in the
af orementi oned case is contrary to the statutory provisions
and not in accord wth theintent and purpose of the
legislature as expressed in the sections. It is our
considered view that the decision does notlay down the
correct position of |aw

Coming to sub-section (8) of section 29 the provision in
our view vests an independent right in a person aggrieved by
an order of the Board under sub-section(7) to /'make an
application to refer the dispute to the Tribunal. Such
application is to be made within 90 days fromthe date of
the order by which the applicant feels aggrieved.

In this regard the case of the respondents that they
cane to know about the registration of the nbsque its sehan
and the |mam Chowk by the Sunni Wakf Board in course of a
proceedi ng under section 145 Cr.P.C. and within 90 days
thereafter they filed a dispute before the Tribunal ‘has been
accepted by the Tribunal and confirmed by the Hgh Court.
There is little scope to disturb the findings of fact in
these appeals. Therefore, the contention of Shri. Gupta that
the dispute raised before the Tribunal under section /29(8)
of the Act was barred by limtation also cannot be‘accepted.
No other contention was raised on behalf of the appellant.
In the result the appeals are dismissed but in the
circunstances of the case without any order as to costs.




