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ACT:

El ecti on Di spute--Validity of el-ection chal | enged- -
Aut henticated lists of voters--Authority of courts to

interfere--Mysore Village Panchayats and Local Boards Act,
1959 (Mys. 10 of 1959), ss. 9, 10, 13--Msore Panchayats and
Tal uk Boards el ection Rules, 1959, r. 3--Representation of
t he peopl e Act , 1950 (43 of 1950, ss. 23, 24,
30--Representation of the People Rules; 1956, Rule 26.

HEADNOTE

El ections were held to a Panchayat in the State of ~ Mysore.
The appellant and five others filed their nomnation papers
within the prescribed date. The appellant and respondent 2
were duly declared el ected. Respondent 1 filed an election
petition wunder s. 13 of the Mysore Village Panchayats and
Local Boards Act, 1959, for a declaration that the<appell ant

was not duly elected and he hinmself was duly el ected. The
Munsi f held that on the date fixed for filing of nomination
paper s, the name of the appellant was not in the
authenticated Ilist of voters an(!, therefore, he was not

entitled to file his nonmi nation papers. The election of the
appel l ant was set aside. The High Court upheld t he
conclusion of the Minsif or the basis of a different

reasoni ng. It held that though the name of the appellant
was included before the prescribed date. in the electora
roll of the legislative constituency under s. 23 of the

Representati on of the People Act, 1950, it was so included
in direct violation of r. 26 of the Representation of the
Peopl e Rules, 1956, and, therefore, the said inclusion was
void. The appellant came to this Court by special |eave.
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Held, that in view of s. 10 of the Act, it could not be said
that there was any inproper acceptance of the nom nation
papers of the appellant. As his name was in the |[list of
voters, he was qualified to be elected as a nenber of the
Panchayat. There was no provision it, the Act which autho-
rised the H gh Court to set aside the election on the ground
that though the nanme of a candidate was in the list, it had

been included therein illegally. The action of t he
El ectoral Registration Oficer in including the name of the
appel | ant

480

in the Electoral Roll mght be illegal, but the same could

not be questioned in a civil court. The mstake could be
rectified only in the manner prescribed by |aw by preferring
an appeal under r. 24 of the Rules or by resorting to any
other appropriate renedy. The action of the Electora
Regi stration Oficer was not a . nullity. He had admttedly
jurisdiction to entertain the application for inclusion of

the nanme of the appellant in the Electoral Roll and take
such action as he deened fit. The non-conpliance with the
procedure  prescribed did not affect his jurisdiction
al t hough that m ght render his action illegal

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 233 of 1962.
Appeal by special |eave fromthe judgnment and  order dated
August 2, 1961, of the Mysore High Court in Wit Petition
No. 814 of 1961.
B. Vendanti engar and S. N. Andl ey, for the appellant.
The respondents did not appear.
1962. July 30. The Judgnment of the Court was delivered by
SUBBA RAO, J.-This appeal by special |eave arises out of a
dispute in respect of the electionto the Panchayat of
Byappanahal Ii, fromits first constituency, in the State of
Mysore.
The cal endar of events for the saidel ection
was as foll ows:
Notification of election.6-2-1960
Dat e by whi ch candi dat es
had to file nom nati on papers. 16-3-1960
Date of the scrutiny of nom na-
tion papers....18-3-1960

Poll...... 13. 4-1960
Peol aration of result....14.4-1960
481

The appel l ant and five others filed their nom nation papers
within the prescribed date. The polling took place on the
schedul ed date, nanmely April 13, 1960. The candi dates
secured votes as nmentioned under

Appel lant........... 169 votes
Respondent 2. .. 158 votes
Respondent 1... 128 votes

Respondent 3....115 votes

Respondent 4...38 votes

Respondent 5...46 votes
The appel | ant and respondent 2 were duly declared elected to
t he Panchayat .

Respondent 1 filed an election petition under s.13 of the
Mysore Vill age Panchayats and Local Boards Act, 1959 (Mysore
Act No. 10 of 1959) hereinafter called the Act, in the
Court, of the Second Munsiff, Bangalore, for a declaration
that the appellant was not duly elected and for a further
declaration that the first respondent was duly el ected. The
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case of the first respondent, as disclosed in his petition
was, that on the date, fixed for filing of nominations the

appellant’s nane was’ not in the authenticated 1list of
voters published wunder r. 3, «cl. (5 of the Mysor e
Panchayat s and Tul uk Boards El ecti on Rul es, 1959,
hereinafter called the Rules, and, therefore, he was not
entitled to file his nomnation. It was his further case
that the appellant was not ordinarily a resident of
Byappanahal Ii and, therefore, he was disqualified from

standing for the election fromthat constituency.
The | earned Munsiff held on the second point that the
appel l ant was ordinarily a resident of the said village and
was, therefore, qualified to be included in the electora
roll of the Panchayat,
482
but he came to the conclusion that his name was not included
in the authenticated list of voters of the said Panchayat.
On that finding, he set aside the election of the appellant
and declared the first respondent, who secured the next
hi ghest ‘nunber of votes, to have been duly elected in his
pl ace.
On appeal, the Ilearned Judges of the H gh Court, after
noticing the finding of the Munsiff to the effect that the
appel l ants nanme was not i ncluded in the authenticated |ist
of voters for the Panchayat, observed that they did not
agree wth the reasoning given by the l'earned Munsiff, but
they agreed with his conclusion on the basis of a different
reasoni ng. They held that though the name of the appellant
was included before- the prescribed date in the electora
roll of the legislative constituency under-s. 23 of the
Representation of the People Act, 1950, it was so  included
in direct violation of r. 26 of the Representation of the
Peopl e Rules, 1956, arid that, therefore, the said inclusion
was voi d. Havi ng so held, they agreed  with the ' |earned
Munsiff that the appellant’s election was liable to be set
asi de. Hence the appeal. It may be nentioned that there
was no appearance on the side of the respondents,
Before considering the point raised, it will be convenient
to clear the around. Section 9 of the Act reads:
"The electoral roll of the Mysore |legislative
Assenbly for the tinme being in force for such
part of the constituency of the Assenbly as is
i ncluded in any Panchayat constituency shall
for the purpose of this Act, be deenmed to - be
the list of voters for such Panchayat constit-

uency. The Secretary of the Panchayat shal
maintain in the prescribed manner a 1list of
voters for each Panchayat constituency.

483

Expl anati on. - For the purpose of this ~section,
electoral roll shall nmean an electoral rol
prepared under the provisions of the Represe-
ntation of the People Act, 950 (Central Act B
XLITl of 1950) for the time being in force."
Section 10 says:

"Every person whose nane is in the list of
voters of any Panchayat constituency shall
unl ess disqualified under this Act or under
any other law for the time being in force, be
qualified to be elected as a nenber of the

Panchayat:........................ "
Rule 3 of the Rules prescribed the nbde of naintenance and
custody of list of voters. It says, anobng other things,

that the Secretary of the Panchayat shall nmaintain a list of
voters for each panchayat constituency, that he shal
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authenticate such |list by affixing on it the seal of the
Panchayat, and that he shall, fromtinme to tinme, carry out
in the authenticated copy of each such list, any corrections
that may be nmade in the Electoral Roll of the Msore
Legi slative Assenbly and initial below each <correction so
made. It will be clear fromthe said provisions that the
rel evant part of the electoral roll of the Mysor e

Legi sl ative Assenbly is deened to be the list of voters for
the panchayat constituency, and that the Secretary of the
panchayat has to maintain a duly authenticated separate |i st
of voters of the said constituency. The |earned Minsiff
held that, as the said authenticated list of panchayat
voters was not produced before him it was not established
that the nane of the appellant was included therein on the
date of nomination. The |earned Judges of the High Court
did not accept the said finding on the ground that they did
not agree with the reasoning given by the |earned Minsiff,
but wunfortunately they have not given their reasons for
differing fromhim
484
But a persual of the election petition shows that the first
respondent accepted in his petition that the nane of the
appel l ant was included in the said authenticated list on the
date when be filed his nom nation paper.  Presumably because
of that fact the l'earned Judges of the High Court did not
think fit to sustain the finding of the |[earned Munsi ff.
ID, Viewof the said admission in the petition, it cannot be
expected of the appellant to sumopn the authenticated |ist
to prove what has already been admitted.
This leads us to the consideration of the only substantia
guestion that arises in the appeal. Learned counsel for the
appel l ant Contends that the H gh Court went wong in
consi dering the question of the legality of the inclusion of
the appellant’s nane in the electoral roll of the Msore
Legi sl ative Assenbly, as, under s. 30 of the Representations
of the People Act, the jurisdiction of civil courts to
guestion the legality of an action taken by, or wunder the
authority of, the Electoral Registration Oficer was barred.
It is common case that the nane of appellant was included in
the electoral roll of the Mysore |legislative Assenbly before
the date prescribed for filing of nomnation papers. But it
is said that the Electoral Registration O ficer did  not
follow the procedure prescribed in that behalf. The
provisions relevant to the question raised nay be read
conveniently at this stage. Section 23 of-the ~Representa-
tion of the People Act, 1950, reads:

(1) Any parson whose nane is not included in

the electoral roll of a constituency may apply

in the manner hereinafter provided for/  the

inclusion of his name in that roll

485

Rule 26 of the Representation of the  People

(preparation of Electoral Rolls) Rules, 1956,

says:

(i) Every application under sub-section (i)

of section 23 shall be made in duplicate in

Form 4 (Part 1) and shall be acconpani ed-

(a) where it is to the chief electora

officer, by a fee of ten rupees, and

(b) wher e it is to the el ectora

registration officer, by a fee of one rupee.

(2) The fee specified in subsection (i)

shal | be paid by means of non-judicial stanps.

(3) The chief electoral officer or, as the

case may be, the electoral regi stration
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of ficer shall inmmediately on receipt of’ such
application, direct that one copy thereof be
posted in sonme conspicuous place in his office
together with a notice inviting objections to
such application within a period of seven days
fromthe date of such posting.

(4) The chief electoral officer or, as the
case nmay be, the electoral regi stration
officer shall, as soon as nay be after the
expiry of the period specified in sub-rule
(3), consider the objections, if any, received

by him and shall, if satisfied that the
appellant is entitled to be registered in the
electoral roll, direct his name to be included
t herein.

Section 24 of the Representation of the People
Act, 1950, provi des:
An~ appeal shall lie within such time and in
such manner as mmy be prescribed-
(a) to the chief electoral officer, fromany
order of the electoral registration officer
under section 22 or section 23, and
486
(b) to the Election Conmssion, from any
order of the chief electoral officer under
section 23.
Rul e 27 of the Representation of the People (preparation of
El ectoral Rolls )Rules, 1956, prescribes the ‘procedure for
preferring appeal s.
It is not disputed that an application was filed before the
registration officer for the-inclusion of* the appellant’s
name in the electoral roll; it is also comon case that the
el ectoral registration officer did not follow the procedure
prescri bed in r.26 relating to the  posting of t he
application in a conspicuous place and inviting objections

to such application. It cannot, therefore, be denied that
the inclusion of the name of the appellant in the electora
was clearly illegal. Under s. 30 of the Representation of

the People Act, 1950, no civil court shall have jurisdiction
to question the legality of any action taken-by, or under
the authority of, the electoral registration officer. The
terms of the section are clear and the, —action of the
el ectoral registration officer in including the nane of the

appellant in the electoral roll, though illegal, cannot  be
qguestioned in a civil, court: but it could be rectified only
in the manner prescribed by law, i. e., by preferring an

appeal under r. 24 of the Rules, or by resetting to any
other appropriate remedy. But it was contended before the
Hi gh Court that the action of the electoral Tregistration
officer was a nullity inasmuch as he nmade the order ~ without
giving notice as required by the Rules. W find it
difficult to say that the action of t he electora
registration officer is a nullity. He has admttedly
jurisdiction to entertain the application for inclusion  of
the appellant’s nane in the electoral roll and take such

action as he deens fit. The non-conpliance with the
procedure prescribed does not affect his jurisdiction
though it may render his action illegal

487

Such non-conpliance cannot make the O ficer’s act non est,
though his order may be liable to be set aside in appeal or
by resorting to any other appropriate renedy.

The Act proceeds on the basis that the voters’ list is fina
for the purpose of election. Under s. 10 of the Act, "every
person whose nane is in the list of voters of any Panchayat
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constituency shall, unless disqualified under this Act or
under any other any other law for the tine being in force,
be qualified to be elected as a nmenber of the Panchayat".
The disqualifications are enunerated in s. 11. If he was
not disqualified-in the present case, the finding is that
there was no such disqualification-the appellant was
certainly qualified to be elected as a nenber of the
Panchayat . The Act confers a special jurisdiction on the
Munsif to set aside an election, and he can do so only for
the reasons nmentioned in s. 13 (3) of the Act. The rel evant
provision is ins. 13-(3) (A (d) (i) which relates to the
i mproper acceptance of any nomnation. |In view of a. 10 of
the Act, it cannot be said that there is any inproper
acceptance of the nom nation of the appellant, for, his nane
being in the list of voters, be is qualified to be elected
as a nenber of the Panchayat. There is, therefore, no
provision in the Act which enables the H gh Court to set
asi de the election on-the ground that though

488
the nane 'of ‘a candidate is inthe list, it had been included
therein illegally.

In this view we do not propose to express our opinion on the
guestion whether, if the election of the appellant was void,
the Mnsiff could have declared. the first respondent to
have been duly electedin his place.

For the aforesaid reassons, we cannot ‘agree wth the
conclusion arrived at either by the learned Miasiff or by
the |[|earned Judges of the High Court: In the result, the
appeal is allowed and the election petition is disnssed
wi th costs throughout.

Appeal all owed.

489




