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The Judgrment of the Court was delivered by

S. SAGH R AHMAD, J. Respondent is a menber of the Indian Adm nistrative and
Al lied Services. He was appointed in 1968 agai nst a reserved vacancy as he
was treated to belong to "Nuniya" comunity which was declared to be a
Schedul ed Caste community in the State of West Bengal and not in the State
of Bi har where the respondent was born and had his schooling throughout
even upto Graduate level. It was for this reason that the Conptroller and
Auditor General wote to the respondent that he cannot be treated as a
menber of the Schedul ed Caste community. This letter was received by the
respondent while he was working as Deputy Accountant General and had been
sel ected for Post Graduate Diploma Course in Financial Studies in the

Uni ted Ki ngdom under Col onmbo Pl an, While he had nade all preparations and
even purchased the air-ticket to proceed to the United Ki ngdom he received
the above letter which scut-tled his programe.

Respondent, at that stage, approached the Central Adm nistrative Tribuna
where he contended that he bel onged to "Nuniya" caste and the Caste
Certificate produced by himat the linme of his exam nation, which was only
checked and verified by the Union Public Service Conmi'ssion (7UPSC , for
short), had been properly issued by the Sub-Divisional O-ficer, Howah, as
his parents has been residing in that State for over 30 years prior to the
date on which the exam nati on was held by the Union Public Service

Conmi ssion. Hi s contention was accepted by the Judicial Mnber of the
Tribunal, but the Administrative Menber did not agree and gave a dissenting
j udgrment. Consequently, the matter was referred to the Chairnman who, by his
judgnent and order dated 15.2.1987, which is inmpugned in this appeal,
agreed with the judicial Menber and found that the respondent did belong to
the "Nuniya’’ caste, which was duly notified as a Schedul ed Caste in the
State of West Bengal. It was further found that the ordinary place of

resi dence of the parents of the respondent was How ah from where the Caste
Certificate was produced by the respondent, which was a proper and valid
certificate. The ClaimPetition was allowed with these findings and it is
against this judgnent that the Union of India has conme in appeal before us.

Shri P.P. Ml hotra, |earned Senior Counsel for the Union of |India has
contended that in allowing the ClaimPetition the Tribunal comitted a

mani fest error in not considering the true inpact of the vital fact that
the respondent was born in a village in Siwan District in the State of

Bi har where he al so received his early education. He al so graduated from a
University in Bihar and, therefore, for all intents and purposes, he was to
be treated as a nmenber of "Nuniya'' comunity of Bihar, which, for that
State, had not been declared to be a Schedul ed Caste.

Learned counsel for the respondent, on the contrary, submitted that in view
of the admtted position that the parents of the respondent were residing
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in District Howah for over 30 years prior to the date on which the

exam nati on was held by UPSC, their place of ordinary residence was
District Howah and, therefore, the Caste Certificate issued by the Sub-
Di vi sional Oficer, Howah, was proper and valid and on that basis he was
rightly allowed to appear in the Exam nation and on being sel ected, was
properly appointed to the Service.

The facts which have been found established by the Tribunal are

(a) The respondent and his parents, ADM TTEDLY, belong to the "Nuniya"
Caste. which has been declared as a "Schedul ed Caste" in the State of West
Bengal but not so in Bihar.

(b) The parents of the respondent were living in District Howah in West
Bengal continuously for nore than 30 years before the respondent joined the
India Adm nistrative and Allied Services.

(c) The parents of the respondent, before comng to West Ben-gal, were
living in Village Chanchopali in Siwan District in the State of Bi har where
they al so owned sone property.

(d) (i) The respondent. was born in that village on 3.2.1940.

(ii) Respondent had his schooling in Bihar and al so Graduated froma
Col l ege in Bihar

(iii) Respondent' j oi ned service in Custons House, Calcutta.

(iv) Wile working iin the Custons House, respondent ap-plied for "Schedul ed
Caste" certificate which was issued to himby the Sub-Divisional Oficer,
Sadar. Howrah, on 16.7.1965.

(v) Respondent applied to the Union Public Service Comm ssion as a

candi date for the I AS Exam nation. He clainmed that he bel onged to "Nuniya"
Caste which was a Schedul ed Caste community declared as such in the State
of West Bengal. He also indicated that his parents were ordinarily residing
in District Howah, Wst Ben-gal

(vi) Union Public Service Conmi ssion nmade necessary in-quiries and by its
letter dated 6.2.1967 accepted the respondent as a candi date belonging to
"Nuni ya" Caste which was a Schedul ed Caste in the Howah Di'strict of West
Bengal , and thus confirmed the respondent’s can-didature for the Indian
Adm nistrative Service etc. Ex-am nation, 1966.

(vii) Respondent qualified at the Exanination and the Covt. after
verification of his character and antecedents, ap-pointed himto the Indian
Adm nistrative & Allied Services against a Reserved vacancy as a Schedul ed
Caste candidate in the year 1968.

On the basis of the above facts, it is contended by |earned counsel for 'the
appel l ants that since the parents of the respondent -originally belonged to
the State of Bi har where they al so possessed property and where the
respondent was born and brought up and al so educated, he could not be
treated to be a resident of West Bengal nor could his parents be treated to
be ordinarily residing in Wst Bengal and, therefore, the benefit of
reservation in favour of "Nuniya" community, which was a Schedul ed Caste
conmunity in the state of West Bengal al one, would not be available to the
respondent. Let us examine the nerits of this conten-tion

Para 5 of the "Instructions to the Candi dates” contained in the panphl et
i ssued for the Indian Adm nistrative Service etc. Exam nation, 1966,
publ i shed under the authority of the Govt. of India, recites as under

"5. A candidate who clainms to belong to one of the Schedul ed Castes or
Schedul ed Tribes should submit in support of his claima certificate, in
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original, in the formgiven below fromthe D S-TRICT OFFI CER OR THE SUB-

Dl VI SI ONAL OFFI CER OR ANY OTHER OFFI CER OF THE DISTRICT IN WHICH HI' S
PARENTS (OR SURVI VI NG PARENT) ORDI NARI LY RESI DE, who has been desi gnated by
the State Governnent concerned as conpetent to issue such certificate, if
both his parents are dead, OF THE DISTRICT IN WH CH HE HI MSELF OR- DI NARI LY
RESI DES OTHERW SE THAN FOR THE PUR- PCSE OF HI S OAN EDUCATI ON.

A candidate, fromthe Del hi State may subnmit such a certificate also from
the Additional District Magistrate of the First Class Stipendiary
magi strate or the Revenue Assistant,"

The proforma of the Form on which the Schedul e Caste Certifi-cate is to be
issued is set out in Para 5 referred to above. It is reproduced bel ow

"The formof the certificate to be produced by Schedul ed Caste and
Schedul ed Tri be candidat es applying for appointnment to posts under the
Gover nrent of | ndia.

This is to certify that....... son of........... of village-Dis-
trict/Division.......... inthe State............ bel ongs to the comunity

which is recogni sed as a Schedul ed Castes/ Tri bes under the Schedul ed Castes
and Schedul ed Tribes Lists (Mdification) Oder, 1956, read with Schedul ed
Castes and Schedul ed Tribes Orders (Amendnent) Act, 1956, the Constitution
(Jamu & Kash-mir) 'Schedul e Castes Order, 1956 and the Constitution
(Andaman

and Ni cobar |slands) Schedul ed Tribes Oder, 1959. Shri...............

and/or his famly ordinarily reside(s) inthe .......... dis-trict/Division
of the.............. State/ Union Territory.

Signature.............

Dat ed : Desi gnation with seal of

Ofice

Seal State/ Union Territory.

NOTE : THE TERM ' ORDI NARI LY RESI DE' ~USED HERE W LL HAVE THE SAME MEAN NG

AS I N SECTI ON 20 OF THE REPRESENTATION OF PEOPLE ACT, 1950"

According to Para 5 of the "Instructions", the Scheduled Caste Certificate
has to be issued by the District Oficer or the Sub- D visional Oficer
etc. of the District in which the parents of the candidate "ordinarily
reside". If the candidate hinself is residing, for the purpose of his
educa-tion, elsewhere, he is still required to produce the certificate of
the District Oficer etc. of the District in which his parents were
"ordinarily residing". If, however, both the parents were dead, the

candi date could submt the Certificate of the District Oficer etc. of the
District b which the candi date hinself was "ordinarily residing" otherwse
than for the purpose of educa-tion.

Applying the requirenments set out in Paragraph 5 of the "lInstruc-tions" to
the facts of this case, it will be found that since the parents of the
respondent were, admittedly, living in District Howah for nmore than 30
years before the Examination in question was held, the District Oficer or,
for that matter, the Sub-Divisional Oficer in the instant case, could
legally issue the Caste Certificate and also certify that his parents were
"ordinarily residing” in District Howah. The nere fact that the
respondent, for purposes of education, stayed in the Stale of Bi har and
graduated froma college in that state, would not affect the status of his
parents who were already living in District Howah for nore than 30 years
and consequently could be treated as "ordinarily residing" in District
How ah. Their status woul d not be affected by the tenporary residence of
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the respondent, for the purpose of his education, in the State of Bihar. |la
such a situation, the respondent had no option but to obtain the
Certificate fromthe Sub-Divisional Oficer, Howah, as he could not have
deviated fromthe "In-structions" already issued by the UPSC.

The Tribunal has found it as a fact that the parents of the respondent had
settled down in District Howah and were living there for about 30 years.
They were, therefore, for all intents and purposes, "ordinarily resid-ing"
at How ah. The Examination in which the respondent had appeared was the
1966- Exam nation for recruitnent to Indian Administrative and Allied

Servi ces which was held 30 years after the parents of the respondent had
settled dowmn in Howah District. Learned counsel for the appellant has
contended that in view of the "NOTE'" appended to Paragraph 5 of the
"Instructions’’, the term"ordinarily reside" has to be given the sane
neaning as in Section 20 of the Repre-sentation of People Act, 1950, and if
that neaning is taken into considera-tion, the respondent cannot be said to
bel ong to the State of Wst Bengal and consequently he coul d not take
advant age of the Notification by which "Nuniya"” comunity was declared as a
Schedul ed 'Caste community in that State. Section 20 of the Representation
of People Act, 1950, provides as under

"20. Meaning of 'ordinarily resident’:

(1) A person shall 'not be deened to be ordinarily resident in a
constituency on the ground only that he owns, or is in possession of a
dwel | i ng house therein

(1A) A person absenting hinmself temporarily fromhis place of ordinary
resi dence shall not, by reason thereof, cease to be or-dinarily resident
t herein.

(IB) A nenber of Parliament or the |legislature of a State shall not during
the termof his office cease to be ordinarily resident in the constituency
in the electoral roll of which he is registered as an a elector at the tine
of his election as such nmenber, by reason of his absence fromthat
constituency in connection with his-duties as such nenber.

(2) A person who is a patient in any establishnment maintai ned wholly or
mainly for the reception and treatnent of persons suf-fering fromnmenta
illness or mental defectiveness, or who is detained. in prison or other

| egal custody at any place, shall not by reason thereof be deened to be
ordinarily resident therein

(3) Any person having a service qualification shall be deened to be
ordinarily resident on any date in the constituency i nwhich, but for his
havi ng such service qualification, he woul d have been ordinarily resident
on that date.

(4) Any person holding any office in India declared by the Presi-dent in
consultation with the Election Conmission to be an office to which the
provi sions of this sub-section apply, shall be deened to be ordinarily
resi dent on any date in the constituency in which, but for the hol di ng of
any such office, he would have been ordinari-ly resident on that date.

(5) The statenment of any such person as is referred to in sub-sec-tion (3)
or sub-section (4) made in the prescribed formand verified in the

prescri bed manner, that but for his having the service qualification or but
for his holding any such office as is referred to in sub-section (4) he
woul d have been ordinarily resident in a specified place on any date, shal
in the absence of evidence to the contrary, be accepted as correct.

(6) The wife of any such person as is referred to in sub-section (3) or
sub-section (4) shall, if she be ordinarily residing with such person be
deened to be ordinarily resident in the constituency specified by such
person under sub-section (5).
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(7) If in any case a question arises as to whether a person is ordinarily
resident at any relevant tinme, the question shal |l be determ ned with
reference to all the facts of the case and to such rules as may be nade in
this behalf by the Central Government in consultation with the El ection
Conmi ssi oner .

(8) In sub-section (3) and (5) "service qualification" neans -
(a) bei ng a nenber of the armed forces of the Union; or

(b) bei ng a nmenber of a force to which the provisions of the Arny Act,
1950 (46 of 1950) have nmde applicable whether with or wthout
nmodi fi cations; or

(c) bei ng a nenber of an arned police force of a State, who is servicing
outside that State; or

(d) bei ng a person who is enployed under the Governnent of India in a
post outside India."

Section 20 which is part of the |aw enacted for purposes of election to
Parliament or State Legislature contenplates many categories of persons

i ncluding those who are in service. It lays down as to when they woul d be
treated to be "ordinarily residing" in a particular constituency. Sub-
section (1) and Sub-section (1A) of Section 20 are couched in a negative

| anguage. Sub- section (1) of Section 20 provides that if a person holds or
is in possession of a dwelling house in a particular constituency, he would
not, nerely on that ground, be deened to be "ordinarily resident" in that
constituency. Sub-section (1A) provides that tenporary absence of a person
fromthe place of his "ordinary residence", would be ineffective and a
person would not cease to be an "ordinary resident" in that constituency
nerely for that reason. Thus, in determ ning the questi on whether a person
was ordinarily residing in a particular constituency, the factors nentioned
in sub-section (1) and Sub-section (1A) of Section 20 al one would not be
determ native of the status and the question would have to be determnm ned on
a consideration of all other relevant factors. This /is also clear froma
readi ng of sub- section (7) of Section 20 which lays down that if a
guestion arises as to whether a person was ordinarily residing in any
constituency at the relevant tine, it would be determnined with reference to
all the facts of the case as also with reference to the Rules that may have
been nade in that behalf by the Central CGovt. in consultationwth the

El ecti on Conmi ssi oner.

The word ’'"reside" has been defined in the Oxford Dictionary as "dwell
permanently or for a considerable tine; to have one’s settled or usual
abode; to live in or at a particular place.” The neaning, therefore, covers
not only the place where the person has a permanent residence but also the
pl ace where the person has resided for a "considerable tine".

In Black’s Law Dictionary, 5th Edition, the word "reside" has been given
the foll ow ng meani ng

"Live, dwell, abide, sojourn, stay, remain, |odge; to settle oneself or a
thing in a place; to be stationed, to remain or stay, to dwell pernanently
or continuously, to have a settled above lor a tine, to have one’s

resi dence or domcile; specifically, to be in residence, to have an abidi ng
pl ace, to be present as an elenment, to inhere as a quality, to be vested as
aright."

In the same Dictionary, the word "residence" has been defined as under
"Personal presence at sone place of abode with HO present inten-tion of

definite and early renmpval and with purpose to remain for undetern ned
peri od, not infrequently, but not necessarily conbined with design to stay
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permanently. Bodily presence and the intention of renmaining in a place, to
sit down to stay in a place, to settle, to remain, and is nade up of fact
and intention, the fact of abode and the intention of remaining, and is a
conbi nati on of acts and intention. Residence inplies sonething nore than
nmere physi-cal presence and sonmething |less than donmicile."

If the two neanings referred to above are to be read along with the word
"ordinarily", it beconmes clear that a person, before he can be said to be
"ordinarily residing" at a particular place, has to have an intention to
stay at that place for a considerably long tinme. It would not include a
flying visit or a short or casual presence at that place.

The word "reside" came to be considered by this Court in Jagir Kaur & Anr.
v. Jaswant Singh, [1964] 2 SCR 73, in the context of the jurisdiction of
the Magi strate under Section 488 of the Code of Criminal Procedure, 1898,
for entertaining the petition of a wife for mai ntenance. After con-sidering
the meaning of the word "reside’’ in the Oxford Dictionary, which we have
al ready set up above, the Court observed as under

"He said neaning, therefore, takes in both a permanent dwelling as well as
a tenporary living in a place. It is, therefore, capable of different

meani ngs, including donmicile in the strictest and the nost technical sense
and a tenporary residence. VWhichever nmeaning is given to it, one thing is
obvious and it is that it does not include a casual stay in, or a flying
visit to, a particular place. In short, the meaning of the word would, in
the ultimate anal ysis, depend upon the context and the purpose of a
particular statute. In this case the context and purpose of the present
statute certainly do not conpel the inportation of the concept of domicile
inits technical sense.”

(Enphasi s suppl i ed)

Consi dering the facts of this case inthe light of the statutory provisions
contained in Section 20 of the Representati on of People Act, 1950 as al so
the provisions contained in paragraph 5 of the "lInstructions", since the
parents of the respondent were, admittedly, residing in District How ah for
nore than 30 years, they would be treated to be "ordinarily residing"” in
that District and the nmere fact that they held sonme property-in a village
in District Siwan in the State of Bihar would not affect their status.

Learned counsel for the appellants then attenpted to inport the concept of
"domicile as understood in Private International |aw, in his arguments and
contended that before a person can be said to be "Ordinari-ly residing" at
a particular place, he nmust satisfy all the requirenents which go to
constitute "domicile . He farther contended that since the respondent was
born in a village in the State of Bihar, he shall be treated to have his
domicile of nativity in that State. W are not prepared to accept 'this
contenti on.

In TomMin's Law Dictionary, "domicile" has been defined as "the place where
a man has his hone."

In Wiicker v. Hume, 28 L.J. Ch. 396, it was held that a person’s domicile
means, generally speaking, the place where he has his permanent hone.

In M Millen v. Wadsworth, 14 A .C. 631, it was observed that 'the Roman | aw
still holds goods that 'it is not by naked assertion but by deeds and acts
that a domicil is established’

Lord Macnaghten in Wnans v.. A G, (1904) A C. 290, observed that "Dom ci
of origin, or, as it is sonetines called, perhaps |less accurately, dom ci
of birth, differs fromdomcil of choice nmainly in this - that its
character is nore enduring, its hold stronger and | ess easily shaken off."

In Ross v. Ross, (1930) A C, 1, Lord Buckmaster while dealing with a case
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relating to change of domicile observed that "Declarations of inten-tion
are rightly regarded as determ ning the question of a change of domicil
but they nmust be exam ned by considering the person to whom the purposes
for which, and the circunstances in which they are made, and they nust
further be fortified and carried into effect by conduct and action

consi stent with the decl ared expression”.

I n anot her case, nanely, Ransay v. Liverpool Royal Infirmary, (1930) A C
538. Lord Dunedin observed at page 594 that. "The animus of chang-ing
donmicil may be inferred fromthe factum of residence."

Et ymol ogi cal Iy, "residence"” and "domicile" carry the sanme meani ng, inasmuch
as both refer to the 'pernmanent honme’, but under Private International Law,
"domicile'’ carries alittle different sense and exhibits many facets. In
spite of having a pernanent hone, a person may have a comer-cial, a
political or forensic domicile. "Domicile may also take nmany colours; it
may be the domicile of origin, domcile of choice, domcile by operation of
| aw or domicile of dependence. In Private International Law, '’ domcile"
jurisprudentially has a different concept altogether. It plays an inportant
role in the Conflict of Laws. The subject has been el aborately consi dered
by Dicey in his book "Conflict of Laws" (6th Edition) as also in another
book by Phillinmore on Domicil, Equally val uabl e discussion is to be found
in Private International jurisprudence by Foote and by Westl ake on Private
I nternati onal Law.

To bring hone the point we nmay quota a few words fromthe "New
jurisprudence (The grammar of Mddern Law) by Justice P.B. Mikharji (Tagore
Law Lectures), as under :

Certain principles relating to domcile havetaken firmroot in comon Law
countries. The principles may be stated in the formof propositions in the
light of the fanpbus case of Udny v. Udny, (1869) L.R 1SC. App. 441. Evt.ry
person nust all the tinme be said to possess a donmicile. There can be one
donmicile at a time and no person can have plural domcile. Secondly, the
basi ¢ questi on whether certain facts do or do not constitute domcile is
ordinarily decided by the municipal 1aw of the court of the country
deciding. Naturally, lex fori plays a significant part in this question of
Renvoi where domicile is the connecting factor. Casdagli v. Casdagli

(1919) AC 145, But the difficult point of private internationa
jurisprudence is that the whol e problemof the choice of |aw has renmai ned
excluded as yet in determining the question what law ought to govern a
person’s capacity to acquire a domicile. (InRe : Wallach,, (1950) 1 All ER
199. Apparently this gap in private international jurisprudence is waiting
long to be filled up. It is just possible that a single choice of |aw may
not govern all types of cases in this field.

The classical division of domicile is well known. There are the domcile of
origin, the domicile of choice and the donmicile of dependence. There has
been little change in the essential concept of these three domciles.

Dom cil e and residence are different and yet related concepts. Odinarily
donmicile operates as the basis of jurisdiction, in.such vital aspect of a
person’s private life like marriage, |egitimcy and succession. But on the
ot her hand residence operates as the basis of jurisdiction in cases |like
taxation, right to vote, in certain aspects of matrinonial question, and
generally in cases where public rights are invol ved.

In view of the above, the concept of "domicile" as canvassed by | earned
counsel for the appellants with reference to change of nationality or
change of domicile fromone country to another, cannot be inported in the
present case. Moreover, "Domicile" and "Residence" are relative con-cepts
and have to be understood in the context in which they are used, having
regard to the nature and purpose of the statute in which these words are
used. We are principally concerned with the expression "ordinarily reside"
as used in the Note to Paragraph 5 of the Instructions" and the expression
"ordinarily resident” used in Section 20 of the Representation of People
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Act, 1950. This Act and the Representation of People Act, 1951 both dea
with the election matters including delimtation of constituencies, right
to contest the election as also right to vote in a constituency.

We have al ready expl ai ned the meanings of the words "ordinarily resident”
and have found that notw thstanding that the parents of the respondent
lived at one tine in a village in District Siwan in the State of Bi har and
that they owned sone property also there, they had shifted to the State of
West Bengal |ong ago and had been living there since then. For all intents
and purposes, therefore, they shall be treated to be "or-dinarily residing
in the State. of West Bengal. For the State of Wst Bengal, the President,
in exercise of his powers under Article 341(1) read with Article 366(24)
had al ready declared "Nuniya" Caste as a Schedul ed Caste and, therefore,
the respondent was rightly treated to be a Schedul ed Caste candi date and
was rightly appointed agai nst a Reserved vacancy, after being decl ared
successful at the exam nation held by the UPSC for the Indian

Admi ni strative & Allied Services in 1966.

We do not find any infirmty in the judgnent passed by the Tribunal which
i s hereby uphel d.” The appeal having no nerit, is dism ssed, but w thout any
order as to costs.




