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The short question which arises for determnation in this
civil appeal filed by the Department under section 35L(b) of the
Central Excise Act, 1944 is \026 whet her rei nbursement of
adverti senent expenses by the manufacturer fromthe deal ers,
after initially incurring the sanme, is includible in the assessable
val ue.

M s Bajaj Tenpo Ltd., the respondent herein is engaged
in the manufacture of notor vehicles falling under Chapter 87
of Central Excise Tariff Act, 1985. On 18.10.1989, show cause
notice was issued to Ms Bajaj Tenpo Ltd. (hereinafter referred
to for the sake of brevity as "the assessee") by the depart nent
demandi ng Rs. 4, 73,690.76 for the period 1984-85 to 1988-89
by i nvoking extended period of limtation. In the show cause
notice, it was alleged by the departnent that the assessee had
failed to disclose and had failed to pay appropriate duty on the
expenses incurred on its publicity/advertisenment which'in turn
pronmoted the narketability of the goods. |In the said notice, it
was further alleged that the deal ers’ conmi ssion included the
cost of selling the product, the cost of neeting the service
obligations to the custonmers, the cost of advertisenent and cost
of sales pronptions. In the said show cause notice, it was
further alleged that the assessee had recovered fromits deal ers
part of the advertisement expenses, initially incurred by the
assessee which was not disclosed to the departnent and,
therefore, the departnent was entitled to invoke the extended
period of limtation under the proviso to section 11A(1) of the
Central Excise Act, 1944 (hereinafter referred to for the sake of
brevity as "the 1944 Act"), as it stood at the material tine.

Vide reply dated 20.12.1989, the assessee denied the
af orestated charges levelled against it in the show cause notice.
The assessee contended that its price-list was approved and
consequently, the departnent was not entitled to invoke the
extended period of limtation; that the assessee had recovered
advertisement expenses fromits dealers only in cases where the
assessee had initially incurred such expenses on behalf of the

deal ers and at the request of the dealers. It was further
submitted that all the expenses incurred by the assessee towards
advertisenent were already included in the assessable value. It

was further submitted that the question of including such
expenses on account of advertisement would only arise if the
assessee had cl ai med deduction and since the assessee had not
cl ai med deduction for such expenses, the department was not
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entitled to include such expenses in the assessabl e val ue.
According to the assessee, the said advertisenent charges were
incurred by the dealers on their own account and, therefore,

such charges were not includible in the assessable value. It was
further subnmitted that in any event, the goods in question have
been sold to all the dealers at the same price and all the dealers
were treated equally and, therefore, such charges were not
includible in the assessable value. It was further subnitted that
the correct manner to assess excisable goods was to ascertain

whet her there was any allied activity or whether there was any

inplicated activity. It was contended that any profit accruing to
the manufacturer in any allied activity cannot be subjected to
| evy of excise duty. It was urged that in the present case the

assessee had given video cassettes to the dealers which was the
allied activity and, therefore, recovery nade on this account by
the assessee fromthe deal er cannot be subjected to duty of
excise. On the question of limtation, it was submitted that
there was no suppression of facts and, therefore, the departnent
was not entitled toinvoke the proviso to section 11A(1) of the
1944 Act.

By order dated 29.4.1991, the Additional Collector
(hereinafter referred to for the sake of brevity as the
"Adj udi cating Authority") found that the assessee had incurred
advertising charges initially and had got thensel ves rei nbursed
through debit notes which were not disclosed by the assessee to
the departnment at the tine of approval of the price-list. The
Adj udi cating Authority further found that the assessee was
undert aki ng advertisement in national and regional papers on
behal f of the deal ers for which the assessee used to charge the
deal ers for such expenses over and above the wholesal e nmargin
allowed to the dealers. According to the Adjudicating
Aut hority, these facts were evident fromthe debit notes.
According to the Adjudicating Authority, such expenses
i ncurred by the assessee constituted additional consideration
According to the Adjudicating Authority, such additiona
consi deration was incurred by the assessee and charged to the
dealers in addition to expenses incurred by the dealer on their
own and, therefore, such charges were includiblein the
assessabl e value. Accordingly, the Adjudicating Authority
confirmed the show cause noti ce.

Aggri eved by the order passed by the Adjudicating
Authority, the assessee preferred appeal No.E/ 1125/94-A to the
Custons, Excise & Gold (Control) Appellate Tribunal, New
Del hi (hereinafter referred to for the sake of brevity as "the
Tribunal "). By the inmpugned judgnent and order dated
09.3.1999, which is a cryptic order, the Tribunal w thout
di scussing the evidence on record all owed the appeal on'the
ground that the matter was covered by the judgnents of 'this
Court in Philips India Ltd. v. Collector of Central Excise,
Pune reported in [1997 (91) ELT 540] and Mahindra &

Mahi ndra Ltd. v. Collector of Central Excise, Bonbay
reported in [1998 (103) ELT 606]. Hence, this civil appeal by
the departnent.

At the outset, we may point out that there is conceptua
di fference between "expenses" and "rei nbursenent”. This
di fference has not been taken into account by the Tribunal. In
the present case, it appears fromthe decision of the
Adj udi cating Authority that the Conpany had initially incurred
adverti senent expenses which expenses were subsequently
rei mbursed by themfromtheir dealers. It is not clear fromthe
deci sion of the Adjudicating Authority as to at what stage the
rei mbursenment took place. It is not clear fromthe decision of
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the Adjudicating Authority as to whether the reinbursenent

was at the end of the year by way of adjustnment of accounts or
whet her the rei mbursenent had taken place within a short
interval of time fromthe date of the advertisenent. The
fundanment al point however in the present case is whether such
rei mbursenments by the manufacturer are includible in the
assessabl e val ue and whet her such rei mbursenent woul d
constitute "advertisenents by the dealers on their own account™
or whether they would fall in the category of "advertisenents
sol ely made by the assessee on their own account" for

conputing the assessabl e value. These questions were not the
subject matter of the decisions in Philips India Ltd. (supra) and
Mahi ndra & Mahi ndra Ltd. (supra). The Tribunal was w ong

in applying the aforestated two decisions to the facts of the
present case.

For the aforestated reasons, the appeal is allowed; the
i mpugned judgnents and orders of the Tribunal as well as of
the Adjudicating Authority are set aside and the matter is
remtted to the concerned Adjudicating Authority for fresh
deci sion in accordance with | aw,~ both on nmerits as well as on
the point of linmitation. However, in the facts and
ci rcunmst ances of this - case, there will be no order as to costs.




