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The irksone issue as regards the criterion of selection through placed
before the Court on occasions innunerable but the debate is still on. The
matters presently before this Court pertain to the pronotion of police

of ficers from Sub-1nspector to Inspector in the State of U P. in 1977 for
vacanci es for the period between 1992 and 1996 and said to be upon due
conpl etion of el aborate selection process - it is however this process

whi ch stands scrutiny before this Court. Wereas the | earned Single Judge
negated the sel ections and allowed the grievance of the wit petitioners
upon recordi ng of a categorical finding that the selection has caused great
injustice to the senior Sub-Inspectors who had a totally unblem sh service
record - the appellate Bench in a very detail ed judgnhent recorded an
affirmation to the judgnent of the |earned Single Judge though for
different set of reason to wit, that the criteria for selection seniority
subject to the rejection of theunfit" as laid down /in the Rul es was not
foll owed and secondly that Sel ection Commttee failed to prepare the |ist
for each year, keeping in view the nunber of vacancies in that year after
consi dering the Sub-Inspectors of police who were eligible and fell wthin
the zone of consideration for selection that year

The records depict that the select list of 1996-97 stood chall enged both at
Al | ahabad and at Lucknow under various wit petitions and as agai nst the
orders of the learned Single Judge there were pending a | arge nunber of
appeal s. The | earned Single Judge who was in seisinof the nmatters at
Lucknow, however, thought it fit to refer the matters to a | arger Bench and
scripted the foll ow ng questions.

1. Whether the Departnental Selection Commttee constituted for the purpose
of selection of Sub-Ilnspectors, Cvil Police for pronotion to the rankof

I nspectors, Civil Police, having adopted the criterion of 'merit’ alone for
sel ection, has not contravened the provisions of "The Uttar Pradesh Govt.
Services Criteria for Recruitnment by Pronmotion Rules, 1994" which | ays down
that posts for all services (excepting the post of Head of Departnment and
Oficer immediately below hin) to be filled up by pronotions, shall be made
on the basis of seniority subject to rejection of the unfit?

2. Whether the provisions of the Utar Pradesh Government Services Criteria
for Recruitnment by Promption Rules 1994 do to apply to the Police
per sonnel ?

3. Whether in case the answer to question No. 1 is in the affirmative the
sel ection/select list contained in Annexure No. 1 in some wit petitions
and Annexure No. 1 and 2 in others is not bad in law and liable to be
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guashed?

The core question thus falling for consideration before this Court thus
runs as bel ow :

VWet her the selection as effected was to be made under the specific police
rel ated order of 5th Novenber, 1965 or the basis of seniority under the
General UP CGovernnent Service (Criteria for Recruitnent by Pronotion)
rules, 1994 franed under Article 309 of the Constitution?

Admittedly, the inmpugned sel ection of Sub-Inspectors of police for
promotion to the rank of Inspectors was effected in terns of the Governnment
Order dated 5th Novenber, 1965. In order, however, to appreciate the
contentions raised in a manner proper and effective, the Governnment O der
spoken of earlier, ought to be noticed in extenso for its true purport. The
Government Order as bel ow :

"From :

Shri R K. Dar,

UP. Sachi'v,

U tar Pradesh Shasan

To,

The | nspector General of Police, Utar Pradesh All ahabad/Lucknow

Dat ed Lucknow. Novenber 5, 1965 Hone (Police-A)

Sub : Method of Sel ection of Sub-Inspectors for pronotion to the rank of
| nspectors.

Sir,

Wth reference to Deput y | nspect or ~ General of Police,
Headquarters letter No. V-500-51, dated August 18, 1964, on the subject
noted above, | amdirected to say that after careful consideration of the

recomendati ons contained in para 246 of the U P. Police Comm ssions
Report, 1960, the CGovernor in supersession of the povisions in the Police
Regul ations and in nodification of the present orders on the subject, has
been pl eased to order that the procedure for selection of Sub Inspectors
for their pronotion to the cadre of Inspector shall henceforth be as
follows :

(A) The existing quota system by which a certain nunber of Sub |nspectors
are at present selected fromeach Range should be aboli shed. Sub Inspectors
Cvil Police who have put in not |less than 10 years service as such (and
are bel ow 50 years of age) on the 1st day of January of the year in which
the selection is nade will now be eligible for pronmotion to the post of

I nspector. The range Deputy Inspector General of Police will send to the
Pol i ce Headquarters every year the follow ng list.

(i) Lists of Sub Inspectors, Cvil Police considered suitable for
of ficiating pronotion as Inspector in order of seniority in a prescribed
form which may be laid down by the Police Headquarters.

(ii) Lists of Sub Inspectors, Civil Police, who are not considered fit for
of ficiating pronotion with brief reasons.

The Departnental Selection Committee will thereafter have a fina
consolidated |ist prepared of Sub Inspectors Civil Police, considered
suitable for officiating promotion arranged in the order of their
seniority. Fromthe final consolidated list, four times the nunmber of

I nspectors required to be approved for officiating promotion will be called
for interview by the Departnmental Selection Commttee as constituted by
CGovernment vide G O No. 4381-A/VIII-A-268/1961, dated August 2, 1962. The
assessment nmade by the Conmittee will be done by selection on nerit, and a
i st of approved candidates will be prepared on which the nanes of sel ected
candi dates will arrange in order of their seniority. Those who are borne on
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the approved list of an earlier year will rank above those sel ected and
brought on an approved list of a later year

(B) On the occurrence of substantive vacancies appointnent to them shall be
made from anmongst the candi dates on the approved |ist prepared under para
"A on the basis of suitability. The clains of the candi dates passed over
wi Il be considered in the subsequent selection. The selection will be made
by the Departnental Selection Conmittee and there will be no further
interview of the candidates for filling in the substantive vacanci es.

(O Candi dates sel ected for substantive appointment will be placed on two
years probation in accordance with the provisions of para 403(3) of the
Pol i ce Regul ati ons. The period of service rendered by them as | nspector of
Police in a tenporary or officiating capacity will be counted towards the
peri od of probation

2. The above orders shall conme into force with i nmedi ate effect.

Yours faithfully,
Sd/- R K. Dar, Up Sachiv."

It is needl ess, however, to record that selection of Inspectors in Utar
Pradesh stands effected on the basis of merit arranged in order of
seniority and the Governnent Order dated 5.11.1965 being the backgrounder
t heret o.

Adverting at this juncture to U P. CGovernnent Service (Criterion for
Recruitment by Pronotion) Rules, 1994 made by the Governor of the State in
exerci se of powers conferred by the proviso to Article 309 of the
Constitution and published in the U P. Gazette (Extraordinary) Part IV
Section (Ka) dated 10th COctober, 1994 vide Notification No. 13/34/19-
Ka- 1/ 1994 dated October 10, 1994, it may be noticed that the sane
visualised the criterion of the seniority 'subject to the rejection of
unfit’ for pronotion to the posts in all services to be filled by pronotion
excepting the post of the Head of Department, a post one rank bel ow the
post of Head of Departnment and a post in any service carrying the pay
scal e, the maxi mum of which is Rs. 6,700 or above. Rule 4 of the Rules has
sone significance and the sanme reads as under

"4, Criterion for recruitnent by pronotion - Recruitnment by Pronption to
the post of Head of Department, to a post just one rank below the Head of
Department and to a post in any service carrying the pay scale, the maxi mum
of which is Rs. 6700 or above, shall be made on the basis of nmerit, and to
rest of the posts in all services to be filled by pronotion including a
post where pronotion is nmade from a non-gazetted post to a gazetted post or
fromone service to another service, shall be made on the basis of
seniority subject to the rejection of the unfit."

Dr. Rajiv Dhawan with his usual erudition and eloquece in support of the
appeal s rested his subm ssions principally on two counts - the first being
field being already occupied by a statutory rule or-order and subsequent
rul e though franed under Article 309 cannot but give into the special and
specific rule or order - it is under the first count, however, another

i ncidental issue was also high-lighted by Dr. Dhawan, to wit:
applicability of the doctrine of estoppel by conduct. Referring to the
first count as above Dr. Dhawan drawing inspiration fromthe factual status
submitted that in the light of the clarifications of 1996 (pre-litigation)
and 1998 (post-litigation) by the U P. State adninistration and by reason
of the order of 1965 being franed under Section 2 of the Police Act, the
applicability of the Rules franed under Article 309 in 1994 is a total non-
i ssue. Before however adverting to the sane, it would be apposite to refer
to Section 2 of the Police Act, 1861 which postulates for establishnment and
constitution of Police Force. Section 2 of the Act of 1861 (Police Act)
reads as bel ow : -
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"(2). Constitution of the force - The entire police establishnment under a
State Governnent shall, for purposes of this Act, be deened to be one
police force, and shall be formally enrolled; and shall, consist of such
nunber of officers and nen, and shall be constituted in such manner, as
shall fromtime to time be ordered by the State Government.

Subject to the provisions of this Act the pay and all other conditions of
service of nenbers of the subordinate ranks of any a police force shall be
such as may be determined by the State CGovernnent."

Incidentally, the Police Act, 1861 being an Act for regulation of police
has the following as its preanble : "Wereas it is expedient to re-organi se
the police and to nmake it a nore efficient instrument for the prevention
and detection of crime". The Police Act of 1861, however, remai ned and

mai ntai ned its effectiveness though a pre-constitutional Act by virtue of
the provisions contained in Article 372(1) of the Constitution
notwi t hst andi ng the repeal of the Indian | ndependence Act, 1947 and the
Government, of India Act, 1935. It is in this context Article 372 may be of
sone significance as such rel evant extracts thereof are set out hereinbel ow

"372. Continuance in force of ‘existing laws and their adaptation - (1)

Not wi t hst andi ng the repeal by this constitution of the enactnents referred
toin Article 395 but subject to the other provisions of this Constitution
all the lawin force in the territory of India i mediately before the
comencement of this Constitution shall continue in force therein unti
altered or repeal ed or anended by a conpetent | egislature or other
conpetent authority.

At this stage, it would be convenient also to note transitional provisions
as engrafted in Article 313 of the Constitution. The said Article reads as
bel ow :

"313. Traditional provisions - Until other provisions is made in this
behal f under this Constitution, all the laws in force inmediately before
the commencenent of this Constitution and applicable to any public service
or any post which continues to exist after the commencenent of this
Constitution, as an all-India Service or as service or,/ post under the Union
or a State shall continue in force so far as consistent with the provisions
of this Constitution."

In this context. Section 46 and in particular sub-sections (2) and (3) may
al so be noticed here being germane to the issue presently :

"(2) the State Governnent may,  fromtinmeto time, by
notification in the Oficial Gazette, make rules consistent with the Act -
(a)

(b)

(c) generally for giving effect to the provisions of this Act.

(3) Al rules made under this Act may fromtinme to tinme, be anended added
to or cancelled by the State Government."

There are thus an adninistrative order said to have been issued under the
Police Act of 1861 and which stands clarified by issuing amendnent notes
thereto and a subsequent CGeneral Rule framed under Article 309. W shal
presently deal with Article 309 but before so doing one redeemnming feature
whi ch cones up for consideration pertains to the issue as to whether the
rules framed under Article 309 inpliedly repeal the earlier adm nistrative
order franed under a statute - needless to repeat that clarification of the
administrative order was effected as late as in the year 1998, depicting
thereby, of course, adaptation of the same by the State Government - it is
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on this factual backdrop that the issue arises as to whether it would be
justifiable conclusion that since the rules stand franmed under Article 309
in the year 1994 governing the service conditions in general, there has
been a repeal by inplication of certain adninistrative order framed under a
special legislature? It is on this context Broomis |egal Maximin reference
to two Latin Maxinms stated as bel ow :

"It is then, an elenentary rule that an earlier Act nmust give place to a
later of the two cannot be reconciled | ex posterior derogat priori -non et
nonum ut priores |leges ad posteriores trahantur (Enphasis supplied) - and
one Act may repeal another by express words or by inplication ; for it is
enough if there be words which by necessary inplication repeal it. But a
repeal by inplication is never to be favoured, and nust not be inputed to
the legislature w thout necessity, or strong reason, to be shown by the
party inputing it. It is only effected where the provisions of the later
enactment are so inconsistent with, or repugnant to, those of the earlier
that the two cannot stand together; unless the two Acts are so plainly
repugnant ‘to each other than effect cannot be given to both at the same
time a repeal cannot be inplied; and special Acts are not repeal ed by
general  Acts unl ess there be sonme express reference to the previous

| egi sl ation, or a necessary inconsistency in the two Acts standing

toget her, which prevents the naxi mgeneralia specialibus non derogant
(Enphasi s supplied) from being applied. For where there are general words
in alater Act capabl e of reasonabl e application w thout being extended to
subj ects specially /dealt with by earlier legislation, then, in the absence
of an indication of a particular intention to that effect, the presunption
is that the general words were not intended to repeal the earlier and
special legislation, or to take-away a particular privilege of a particular
cl ass of persons.”

Let us, at this juncture, have a look at Article 309 of the Constitution
whi ch provi des as under.

"309. Recruitnment and conditions of service of persons serving the Union of
a State - Subject to the provisions of this Constitution, Acts of the
Appropriate Legislature may regulate the recruitment, and conditions of
service of persons appointed, to public services and posts in connection
with the affairs of the Union or of any State :

Provided that it shall be conpetent for the President or such person as he
may direct in the case of services and posts in connectionwith the affairs
of the Union, and for the Governor of a State or such person as he nmay
direct in the case of services and posts in connection with the affairs of
the State, to make rules regulating the recruitnent, and the conditions of
the service of persons appointed, to such services and posts unti

provision in that behalf is made by or under an Act of the appropriate
Legi sl ature under this article and any rules so made shall have effect

subj ect to the provisions of any such Act."”

It isin this context as well the decision of this Court in A B. Krishna
(A.B. Krishna and Ors. v. State of Karnataka and O's., [1998] 3 SCC 495

wherein this Court upon reference to Maxwells Interpretation of Statutes
(11th Edn. p. 168) as also oft cited decision pertaining to the maximin
Vera Cruz (Seward v. Vera Cruz : (1884) 1 AC 59) States as bel ow :

"9, It is no doubt true that the rul e-nmaking authority under Article 309 of
the Constitution and Section 39 of the Act is the same, nanely, the
Government (to be precise, the Governor, under Article 309 and the
CGovernment under Section 39), but the two jurisdictions are different. As
has been seen above, power under Article 309 cannot be exercised by the
Governor, if the legislature has already nade a law and the field is
occupied. In that situation, rules can be nmade under the | aw so nade by the
| egi sl ature and not under Article 309. It has also to be noticed that rules
made in exercise of the rul e-maki ng power given under an Act constitute

del egated or subordinate | egislation, but the rules under Article 309
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cannot be treated to fall in that category and, therefore, on the principle
"occupied field", the rules under Article 309 cannot supersede the rules
nmade by the |egislature.

10. So far as the question of inplied suppression of the rules made under
Section 39 of the Act by the General Recruitment Rules as anended in 1977,
is concerned, it may be pointed out that the basic principle, as set out in
Maxwel | s Interpretation of Statutes (11th Edn. p. 168) is that

"A general later |aw does not abrogate an earlier special one by nere

i mplication. Generalia specialibus non derogant, or, in other words, 'where
there are general words in a |ater Act capable of reasonable and sensible
application without extending themto subjects specially dealt with by
earlier legislation, you are to hold that earlier and special |egislation
indirectly repeal ed, altered, or derogated fromnerely by force of such
general words, wi thout any-indication of a particular intention to do so’
In such cases, it is presunmed to have only general cases in view, and not
particul ar cases whi ch have been al ready ot herw se provided by the Specia
Act . "

11. This principle was reiterated in Vera Cruz case (Seward v. Vera Cruz,
(1884) 10 AC 59 as under

"Where there are general words in a |ater Act capable of reasonable and
sensi bl e application without extending themto subjects specially dealt
with by earlier legislation that...... earlier and special legislation is
not to be held indirectly repeal ed, altered or derogated fromnerely by
force, of such general words, w thout any indication of a particular
intention to do so."

12. Vera Cruz case (supra) was followed in Eileen Louise Nicolle v. John
Wnter Nicolle (1992) 1 AC 284 as under

"It is no doubt a sound principle of all jurisprudence that a prior
particular lawis not easily to be held to be abrogated by a posterior |aw,
expressed in general terns and by the apparent generality of its |anguage
applicable to and covering a nunber of cases of which the particular lawis
but one."

13. To the above effect, is also the decision of this Court in Mharaja
Pratap Si ngh Bahadur v. Thakur Mannbhan Day, AIR (1966) SC (193 1), in
which it was indicated that an earlier special |aw cannot be held to have
been abrogated by nere inplication. That being so, the argument regarding
i mplied supersession has to be rejected for both the reasons set out
above."

The issue at this stage thus arises as to the true effect of the Governnent
Order of 1965-is it a mere circular w thout any effect and succunb to rules
under Article 309?: A further question nay also arise in this context,
nanel y, whether a post-independence Governnent O der having statutory back-
up under Police Act which stands anended or nodified upto the year 1998
stands to lose its efficacy by reason of rule under Article 309 of 19947
VWereas the Government Order though under a statute and especially
enmpowered to frame Rules and administrative orders, was issued under the
executive power of the State, the rules have been framed by the sel fsane
Covernment by reason of the power conferred under Article 309-agency is the
same: author is the sane-why was it necessary if the sanme is to give way to
the rules of 1994 to have a clarification issued in 1998. It is on this
score that Dr. Dhawan have been very vocal and criticised the judgnent as
an "inexplicable contradiction”. Truly a strong criticism but we, however,
find some justification therein

Contra is the subm ssion of M. Msra appearing for the respondents herein
It has been contended that the CGovernnent Order dated 5th November, 1965
being in the nature of executive instructions stood obliterated after
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10. 10. 1994 (date of notification of the Rules franed under Article 309)
since the executive order is subordinate to that of the Legislature and as
such the CGovernment Order dated 10.10.1994 would prevail for governing the
ternms and conditions of services of subordinate ranks of the police force.
M. Msra contended that admittedly the menbers of the subordinate ranks of
the police force cone under the purview of the rule naking power of the
Governor under Article 309 and their service conditions other than those
specified in Section 7 of the Act can be regulated by the Rul es nade under
the proviso to Article 309. It is with strong enphasis that M. Msra
contended that order of 5th November, 1965 falls short of becom ng
statutory order as it is not a Rul e made under Section 46(2) of the Police
Act, 1861 and Section 2 recognises only the executive power of the State.
Non-publication in the Oficial Gazette has been stated to be a redeem ng
feature since the sane stands out to be a prinary requirenment of Section
46(2) of the Police Act.

It is in this context, strong reliance has been placed on the decision of
Dayanandal al (K. Dayanandalal and Os. v. State of Kerala and Ors., [1996]
9 SCC 728, wherein this Court in paragraphs 8, 9 and 10 stated as bel ow

"8. Shri P.S. Poti, the | earned Senior Counsel appearing in support of the
appeal s, has, in the first place, urged that the State and Subordi nate
Services Rules are not applicable to the nenbers of the police force in
Keral a. The | earned counsel has pointed out that initially in the Keral a
Cvil Services (O assification, Control and Appeal) Rules, 1957
(hereinafter referred to as "the 1957 Rules"™), Kerala Police Service was

i ncluded in Schedule | and Keral a Police Subordinate Service was included
in Schedule Il, and the said Rules were applicable to the Kerala Police
Service and the Keral a Police Subordi nate Service. Subsequently, by
notification dated 26.5.1958, the 1957 Rul es were anmended and Keral a Police
Servi ce was del eted from Schedule | and the Kerala Police Subordinate
Service was del eted from Schedule 1. The subm ssion was that since the
nmenbers of the Kerala Police Subordi nate Service were no | onger governed by
the 1957 Rules, the nmenbers of the said service were also not governed by
the State and Subordi nate Services Rules which were nade on 17.12. 1958,
after the aforenentioned notification dated 26.5.1958. W do not find any
nerit in this contention. Merely because the Keral a 'Police Subordinate
Servi ce had been excluded fromthe anbit of the 1957 Rules by notification
dated 26.5.1958, it cannot be said that the State and Subordinate Services
Rul es, which are independent rul es made vide notification dated 17.12.1958,
are not applicable to the nenmbers of the Kerala Police Subordi nate Service.
The question of applicability of the State and Subordinate Services Rul es
to the Kerala Police Subordinate Service has to be determ ned on the basis
of the provisions contained in the State and Subordi nate Services Rul es,
and not on the basis of the 1957 Rules. W find that the provision wth
regard to the applicability of the State and Subordinate Services Rules is
contained in Rule 1 of the General Rules contained in Part Il of the State
and Subordinate Services Rul es which reads as under

"1. Scope of the General Rules-These rules in this part shall apply to al
State and subordi nate services and the holders of all posts, whether
temporary of permanent in any such service, appointed thereto before, or
after the date on which these rule come into force as provided in sub-rule
(b) of Rule 1 in Part | except to the extent otherw se expressly provided
(a) by or under any law for the tinme being in force, or (b) in respect of
any nenber of such service by a contract or agreenent subsisting between
such nenber and the State Governnent."

9. The | anguage of the said Rule is w de and conprehensive enough to
include all State and Subordi nate Services and all posts whether tenporary
of permanent except to the extent otherw se expressly provided by or under
any law for the time being in force or in respect of any nenber of such
service by contract or agreenment subsisting between such nmenber and the
State Governnent. Shri Poti has not been able to show any | aw or statutory
rul e whereby the menmbers of the Kerala Police Subordinate Service have been
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excluded fromthe anbit of the State and Subordi nate Service Rules. W are,
therefore, of the view that nenbers of the Keral a Police subordinate
Service are governed by the State and Subordi nate Services Rul es.

10. Shri Poti has next subnmitted that even if the State and Subordinate
Services Rules were held to be applicable to the nenbers of the Keral a
Pol i ce Subordinate Service, the said Rules have no application

in the matter of pronotion of Constables as Head Constables in view

of rules issued under order dated 17.5.1963. The submnission is that

the said Rules are rules nade under Section 69 of the Act. This
contention of Shri Poti cannot be accepted for the reason that Section
69 of the Act requires that the rules should be notified in the Gazette
and it has not been shown that the order dated 17.5.1963 was published
in the Gazette. Shri Poti has invited our attention to certain circulars
maki ng anendnents in the rul es issued under order dated 17.5.1963

whi ch were published in the Kerala Police Gazette". The submi ssion

is that the publication of these circulars in the Kerala Police Gazette
i ndi cates that the rules issued under order dated 17.5.1963 were in

the nature of statutory rules nade under Section 69 of the Act. W

are unabl'e to accept this contention. The Kerala Police Gazette is a
publication of the Ofice of Inspector General of Police issued for
departrmental use only. It contains various circulars and standing orders
i ssued by the State Government as well as the circulars issued by the

I nspect or Ceneral of Police and other useful information or the

menbers of the police force. The said Kerala Police Gazette cannot

be equated with the State Gazette published under the authority of the
State CGovernment. The requirenment in Section 69 of the Act regarding

the rules being notified in the Gazette postulates publication of the
rules in the Kerala State Gazette, and publication in the Kerala Police
Gazette (which too is not established) woul d not be a substitute for

the requirenent of Section 69 regarding publication in the State
Gazette. In our opinion, therefore, the rul esissued under order dated
17.5.1963 cannot be held to be rul es made under Section 69 of the

Act and the order dated 17.5.1963 nmust be treated as an executive

order only. Since the provisions contained in Rule 10(ii) of the Rules
contained in the said order are in conflict with the provisions nentioned
in Rules 28 (b) (10) and 28(bb) of the State and Subordi nate Services
Rul es, the said provisions in Rule 10(ii) could not be applied and
promoti on of Constabl es as head Constabl es coul d be nade only in
accordance with Rules 28(b) (10) and 28(bb) of the State and

Subordi nate Services Rules. W therefore, do not find any infirmity in the
i mpugned judgnents of the Hi gh Court and the appeals are |iable to be

di sm ssed".

Sone reliance has al so been placed on the decision of this Court Shish Ram
and Ors. v. State of HP. and Os., [1996] 10 SCC 166, wherein this Court
i n paragraph 5 observed as under

"5. Having given our anxious consideration to the respective
contentions, we think that the case of the appellants is founded on a
sounder footing than that of the respondents. It is true that the
respondents were drawi ng higher pay scale than that of the appellants

at the initial stage. But, let, when the statutory rules cane to be made,
there was junmp in the scale of pay of the appellants fromRs. 160-400

to 225-500 while the case of pay of the respondents renained stagnhant

at Rs. 160-400 (sic 450). Even in the subsequent revision in the
mnisterial cadre, the appellants’ scale of pay was hi gher than that of
the respondents. They were treated as two separate entities as indicated
earlier. Wen the statutory rules came to be nmade increasing their

scal e of pay and nmaking themeligible for pronotion directly to the

post of gazetted cadre Class Il from Assistants. Head Accountants,

St enographers etc. to a pay scale of Rs. 500-900, it would be obvious
that the executive instructions issued earlier had to yield place to the
statutory rules made under provisio to Article 309. It is equally true
that in the subsequent rules nade on 13.6.1978 under proviso to

Article 309 of the Constitution fusing Accountants and Head d erks
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as eligible for pronmotion to the post of superintendent, it would be
obvious that in view of the fact that higher scale of pay was given to
the Assistants, Head Cerks in the scale of pay of Rs. 620-1200 while
that of the respondents remained to be Rs. 570-1080, by necessary

i mplication they cannot be treated to be of the same class for the

pur pose of enabling themto seek pronotion to the post of Gazetted
Class Il. Moreover, the statutory rues do not include Accountants as

a feeder post for pronption as Gazetted Class Il. Considered from
these perspectives, we are of the view that the Tribunal was in clear
error in directing the Government to consider Respondents 3 and 4

as senior to the appellants and in giving pronotion over the appellants.”

The Decision in Shish Ram(supra) in our view, however, not |end any
support to the contentions, nore, so by reason of the fact that the
statutory rules which stand engrafted later" came to be nade increasing
their scale of pay and making themeligible for pronotion directly to the
post of Gazetted cadre Class Il -from Assistants. Head Accountants.

St enographers etc. to-a pay scale of Rs. 500-900." It is on this factua
background the Court gave its opinion that earlier executive instructions
containing a different pay scale had to yield place to the statutory rules
made under the proviso to Article 309. Confernment of higher pay thus was
the consideration for arriving at the conclusion in supersession of the
executive instructions.

As regards the decision in Dayanandal al (supra), this Court dismssed the
appeal s on the ground that the provisions contained in Rule 10(2) of the
Rul es contained in the order are in conflict with the provisions nentioned
in Rule 28(b) (10) ‘and 28(bb) of the State and subordi nate Service Rul es
and it is by reason of such conflict that this court cane to the concl usion
that the Kerala G vil Services (dassification, Control and Appeal) Rules.
1957 ought to prevail over Kerala Police subordinate Services Rul es 1957.

It is at this juncture, sone provisions of the Police Act ought also to be
noti ced for ascertai nnent of its proper scope and effect. Section 2 of the
Act reads as bel ow: -

"2. Constitution of the Force- The entire police establishnment under a
State Governnent shall, for the purposes of this Act, be deened to be one
police force, and shall be formally enrolled; and shall, consist of such
nunber of officers and nen, and shall be constituted in such 'manner, as
shall fromtine to tine be ordered by the State CGovernnent.

Subject to the provisions of this Act the pay and all other conditions of
service of nenmbers of the subordinate rank of an police force shall be such
as may be deternined by the State Governnent."

On a scrutiny of the I anguage, it appears that the proviso is of w dest
possi bl e anplitude. Section 7 of the Police Act is of sonme consequence and
rel evance and it thus noted hereinbel ow

"7. Appointnent, dismssal etc., of inferior officer-Subject to the
provisions of Article 311 of the Constitution and to such rules as the
State Governnent may fromtine to tinme make under this Act. the Inspectors-
General, Deputy |Inspectors-Ceneral, Assistant |nspectors-General and
District Superintendents of Police may at any tine dismss, suspend or
reduce any police officer of the subordinate ranks whomthey shall think
remss or negligent in the discharge of his duty or unfit for the same; or
may award any one or nore of the follow ng punishnents to any police

of ficer of the subordinate ranks who shall discharge his duty in a carel ess
or negligent manner, or who by any act of his own shall render hinself
unfit for the discharge thereof, nanely:-

(a) fine to any ampunt not exceedi ng one nonth's pay;

(b) confinenent to quarters for termnot exceeding fifteen days, with or
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wi t hout punishment-drill, guard, fatigue or other duty;
(c) deprivation of good conduct pay;
(d) renoval fromany office of distinction or special enolument.”

The opening words "subject to the provisions of Article 311 of the
Constitution and to such rules as the State Governnent may fromtinme to
time make under this Act" is not only relevant but is of utnpbst inportance.
It is true that the Section is restrictive in nature but under the sane
headi ng itsel f gives guidance that the sane includes appointnents as well
and the Rul es spoken of is to be under the Police Act only. Section 12 of
the Act needs also nention at this juncture which reads as bel ow -

"12. Power of Inspector-General to nake rules:- The |nspector-Ceneral of
Police my, fromtime to tinme subject to the approval of the State
CGovernment frame such orders and rules as he shall deem expedi ent relative
to the organi sation, classification and distribution of the police-force,
the place at which the nmenbers of the force shall reside, and the
particular services to be perfornmed by them their inspection the
description of arns, accountrenents and the other necessaries to be
furnished to them the collecting and comunicating by them of intelligence
and information and all such other orders and rules relative to the police-
force as the Inspector-Ceneral shall, fromtine to tinme, deem expedient for
preventing abuse or neglect of duty, and for rendering such force efficient
in the discharge of its duties.”

The aforesaid provision of Section 12 thus authorises the Inspector Genera
of Police to make Rul es obviously under the Act and in the nature of

adm ni strative instructions. As a matter of fact a perusal of the

provi sions of the Act, in particular that of Section 46, nakes it
abundantly clear that the Statute (the Police Act) ought to be treated as a
conpl ete Code by itself-There is thus a special statute concerning the
Police Force and within its fold include the appoi ntnent, dismn ssal

pl acenent and all other steps required to re-organi se the Police and make
it more efficient instrument for the prevention and detection of crine.
Adm ni strative instruction have admttedly been in use since the beginning
of the formati on of separate cadre of Police in Utar Pradesh. Let us,
however, at this juncture refer to certain office orders so as to reflect
the intention of the Governnent in the matter of inplenmentation of the
CGovernment Order dated 5.11.1965.

It isin this context reference nay be made to Menorandum dated 21st
Sept enber, 1996 issued fromthe Special Secretary, Hone, UP

Admi ni stration and addressed to the Deputy lnspector General of Police
(Personnel), U.P. Police Headquarters, Allahabad, wherein it has been
specifically recorded as under

“I'n this connection | amdirected to state that since the Police Departnent
has been formed and established under Section 2 of the Police Act, 1861 and
the Police Act is effective at present under Articles 313/372(1) of the
constitution, hence the Seniority Rules 1991 framed under the provision to
Article 309 of the Constitution shall not apply to the Police personnel.”

Incidentally, be it noted that the aforesaid cane as a reply as regards the
inquiry for applicability of the Service Rules of 1994 to the Police
per sonnel

Subsequently, on 13th April, 1998, the Secretary, Home (Police) Section, UP
Adm. in consultation with the Personnel Departnment intimated all concerned
the follow ng: -

"2. In the matter in question this situation has beconme clear in
consultation with the personnel departnent and after full consideration
that since the rules of service of personnel in the police department have
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been framed under the Police Act, hence the rules framed by the personne
department under Article 309 of the Constitution are not applicable to
them "

There is yet another communication on 26th April, 1999 fromthe Honme Police
Section of U P. Adm nistration to the Deputy |Inspector General of Police,
UP Pol i ce Headquarters, Allahabad stating therein that there is a provision
in Section 2 of the Police Act, 1861 that subject to the provisions of the
Act, the State CGovernnent shall stipulate the pay and all the conditions of
service of nenbers of the subordinate rank of any Police Force and if the
same is read with Section 46(2), the State Government stands vested with
the power to frane Rules and it has been the definite

i nstructions/guidelines that the State Government can thus prescribe the
conditions of service of its servants either by executive orders or by the
rul es. The conmuni cation dated 26th April, 1999 further contai ned as bel ow

"In this case the procedure for-pronotion had been prescribed by the

Cover nment. order dated 5.11. 1965, in which anendnents were al so made by

G Cs. The power to pass this Governnment Order has been provided for in
Section 2. For the exercise of this authority it has not been nentioned at
any place-in Section 2 for getting the Governmental orders published in the
gazette.

VWen the State CGovernnent franes any rul e under Section 46(2) then the
publication thereof inthe gazette is expected.

When the publication of the Governnental order issued under Section 2 in
the gazette has not been expected of then any justification does not exist
for getting it published in the gazette with retrospective effect.”

The aforesaid thus depicts the understanding of the Honme Departnent under
the Mnistry of Honme Affairs (a Wng of the Governnent) and on the wake of
t he understandi ng as above and acting thereon woul d nean and inply that
while the State Legislature passed the Act of 1994 but by reason of the
provi sions of a special statute, nanely, the Police Act, read with the

aut horisation contained therein to frane Rul es by way of executive orders,
the Governnment of Uttar Pradesh obviously did not in fact intend to apply
the general law to all and sundry.

Significantly, on a brief reference to factual matrix interviews were held
under 1965 Order which had participants participating wthout dermur or
protest and the judgnent inpugned itself records that as regards the
interviews there has been no mala fides neither any bias nor any
favouritism Even the 50% marks earmarked for interview stands accepted by
t he inpugned judgnent. The principal ground of challenge thus against the
judgrment inpugned is that the Regul ati on of 1994 was applied by the Hi gh
Court and the other ancillary reason being that clubbing was not
permssible. It is at this juncture the conduct in the matter of
participation in the selection process w thout demur ought to be noticed,
as strongly propagated by Dr. Dhawan, which in turn brings into a

di scussi on of estoppel by conduct. This Court in Tata Iron and Steel Co.
Ltd. v. Union of India and Ors., [2001] 2 SCC 41 dealt with the issue of
estoppel by conduct rather exhaustively and one of us (Banerjee, J) in

par agraphs 20 and 21 stated the | aw pertaining thereto as below -

"20. Estoppel by conduct in nodern tinmes stands elucidated with the

deci sions of the English Court in Pickard v. Sears (1837:6Ad. & E1.469) and
its gradual elaboration until placement of its true principles by the Privy
Council in the case of Sarat Chunder Dey v. Gopal Chunder Laha, (1891-92)19
. A 203) whereas earlier Lord Esher in the case of Seton, Laing Co. v.

Laf one, (1887: 19QBD 68 evol ved three basic el enents of the doctrine of

Est oppel to wit:

"Firstly, where a man makes a fraudul ent nisrepresentati on and anot her nan
acts upon it to its true detrinent: Secondly, another nmay be where a man
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nakes a fal se statenment negligently though without fraud and anot her person
acts upon it: And thirdly, there nay be circunstances under which, where a
nm srepresentation is nmade wi thout fraud and wi thout negligence, there nay
be an estoppel ."

Lord Shand, however, was pleased to add one further elenent to the effect
that there nay be statenents nade, which have induced other party to do
that fromwhi ch otherwi se he woul d have abstai ned and whi ch cannot properly
be characterised as misrepresentation. In this context, reference may be
made to the decisions of the Hi gh Court of Australia in the case of Craine
v. Col onial Mitual Fire Insurance Co. Ltd. (1920: 28 C.L.R 305) Dixon, J.
in his judgment in Gundt. v. Great Boulder Gold Mnes Pvt. Ltd., (1939

59 C.L.R 641) stated that:

"In measuring the detrinment, or denpnstrating its exi stence, one does not
conpare the position of the representee, before and after acting upon the
representation, upon the assunption that the representation is to be
regarded as true, the question of estoppel does not arise. It is only when
the representor wi shed to di savow the assunption contained in his
representation that an estoppel arises, and the question of detrinent is
consi dered, accordingly, in the light of the position which the representee
would be in if the representor were allowed to di savow the truth of the
representation.”

(I'n this context see Spencer Bower and Turner: Estoppel by Representation
3rd Edn.) Lord Denning also in the case of Central Newbury Car Auctions
Ltd. v. Unity Finance Ltd., (1956) 3 All ER 905) appears to have subscri bed
to the view of Lord Dixon, J. pertaining to the test of detrinment’ to the
effect as to whether it appears unjust or unequitable that the
representator should now be allowed to resile fromhis representati on,
havi ng regard to what the representee has done or refrained fromdoing in
reliance on the representation, in short, the party asserting the estoppel
must have been induced to act to his detrinment. So long as the assunption
is adhered to, the party who altered the situation upon the faith of it
cannot conplain. H's conplaint is that when afterward the other party makes
a different state of affairs, the basis of an assertion of right against
himthen, if it is allowed, his own original change of position wll
operate as a detrinment. [vide Gundts: H gh Court of Australia (1939 (59)
CLR 641)]

21. Phipson on Evidence (Fourteenth Edn.) has the following to state as
regards estoppel s by conduct.

"Est oppel s by conduct, or, as they are still sonetines called, estoppels by
matter in pais, were anciently act of notoriety not |ess solemm and forma
than the execution of a deed, such as livery of seisin, entry, ‘acceptance
of an estate and the like; and whether a party had or had not concurred in
an act of this sort was deened a matter which there could be no difficulty
in ascertaining, and then the | egal consequences followed. [Lyon v. Reed,
(1844) 13M & W 285, 309] The doctrine has however, in nodern tines, been
extended so as to enbrance practically any act or statenment by a party
which it would be unconscionable to permit himto deny. The rul e has been
authoritatively stated as follows: "Were one by his words or ‘conduct
willfully causes another to believe the existence of a certain state of
things and i nduces himto act on that belief so as to alter his own
previous position, the forner is concluded fromaverring against the later
a different state of things as existing at the sane tine." [Pickard v.
Sears (1837) 6Ad. & El. 469, 474] And whatever a man's real intention may
be, he is deened to act willfully "if he so conducts hinself that a
reasonabl e man woul d take the representation to be true and believe that it
was neant that he should act upon it. (Freenman v. Cooke: 1848 (2) Exch.
654, 663).

Were the conduct is negligent or consists wholly of omission, there nust
be a duty to the person misled. Mercantile Bank v. Central Bank (1938) AC
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287, 304 and National Westm nster Bank v. Barel ays Bank |nternational
(1975 Q B. 654) This principle sits oddly with the rest of the |aw of
estoppel, but it appears to have been reaffirmed, at |east by inplication
by the House of Lords comparatively recently. Morgate Mercantile Co. Ltd.
v. Twitching. (1977) AC 890 (H.L.)] The explanation is no doubt that this
aspect of estoppel is properly to be considered a part of the law relating
to negligent representations, rather than estoppel properly so-called. If
two people with the sanme source of information assert the sane truth or
agree to assert the sane fal sehood at the same tinme, neither can be

est opped as against the other fromasserting differently at another tine.
[ Square v. Square (1935) P. 120]"

In conclusion, this Court recorded that the issue of estoppel by conduct
can only be said to be available in the event of there being a precise and
unanbi guous representation and it is on that score a further question
arises as to whether there was any unequi vocal assurance pronpting the
assured to alter his position or status - the situation, however, presently
does not warrant such-a conclusion and we are thus not in a position to

| end concurrence to the contention of Dr. Dhawan pertaining the doctrine of
Est oppel ‘byconduct. It is to be noticed at this juncture that while the
doctrine of estoppel by conduct may not have any application but that does
not bar a contention as regards the right to challenge an appoi nt ment upon
due participation at the interview selection. It is a renedy which stands
barred and it is in ‘this perspective in On Parkash Shukla (Om Prakash
Shukl a v. Akhil esh/Kumar Shukla and O's., [1986] Supp. SCC 285) a Three
Judge Bench of this Court laid down in no uncertain ternms that when a

candi dat e appears at the exani nation w thout protest and subsequently found
to be not successful in the exanination, question of entertaining a
Petition challenging the said examnation would not arise.

Subsequently, the decision in-OnPrakash stands followed by a | ater
decision of this Court in Madan Lal and Os. v. State of J & K and Os.,
[1995] 3 SCC 486, wherein this Court stated as bel ow

"9 Before dealing with this contention, we nust keep in view the salient
fact that the petitioners as well as the contesting successful candi dates
bei ng respondents concerned herein, were all found eligible in the light of
marks obtained in the witten test, to be eligible'to be called for ora
interview. Up to this stage there is no dispute between the parties. The
petitioners also appeared at the oral interview conducted by the Menbers
concerned of the Commi ssion who interviewed the petitioners as well as the
contesting respondents concerned. Thus the petitioners took a chance to get
thensel ves sel ected at the said oral interview Only because they did not
find thensel ves sel ected to have energed successful as aresult of their
conbi ned perfornmance both at witten test and oral interview, they have
filed this petition. It is nowwell settled that if a candi date takes a

cal cul ated chance and appears at the interview, then, only because the
result of the interviewis not palatable to him he cannot turn round and
subsequently contend that the process of interview was unfair or the

Sel ection Conmittee was not properly constituted. In the case of Om Prakash
Shukl a v. Akhil esh Kumar Shukla, [1986] Supp SCC 285 it has been clearly

| ai d down by a Bench of three | earned Judges of this Court that when the
petitioner appeared at the exami nation w thout protest and when he found
that he woul d not succeed in exam nation he filed a petition challenging
the said exam nation, the Hi gh Court should not have granted any relief to
such petitioner.

10. Therefore, the result of the interviewtest on nerits cannot be
successfully chal |l enged by a candi date who takes a chance to get selected
at the said interview and who ultimately finds hinmself to be unsuccessful.
It is also to be kept in viewthat in this petition we cannot sit as a
court of appeal and try to reassess the relative nerits of the candidates
concerned who had been assessed at the oral interview nor can the
petitioners successfully urge before us that they were given | ess marks
though their performance was better. It is for the Interview Connmittee
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whi ch anongst others consisted of a sitting High Court Judge to judge the
relative nmerits of the candi dates who were orally interviewed, in the |ight
of the guidelines |aid down by the relevant rul es governing such
interviews. Therefore, the assessnent on nerits as made by such an expert
conmittee cannot be brought in challenge only on the ground that the
assessment was not proper or justified as that would be the function of an
appel | ate body and we are certainly not acting as a court of appeal over
the assessnment made by such an expert conmittee."

There is thus no doubt that while question of any estoppel by conduct woul d
not arise in the contextual facts but the aw seemto be well settled that
in the event a candi date appears at the interview and participates therein
only because the result of the interviewis not 'palatable’ to him he
cannot turn round and subsequently contend that the process of interview
was unfair or there was some |lacuna in the process.

In that view of the matter, while we are not in a position to record our
concurrence with the applicability of the doctrine of estoppel by conduct
but by reason of the decisions as cited fromthe Bar, we do feel it
required tolend our concurrence to the subm ssions of Dr. Dhawan, on that
score as noticed above.

On a conspectus of the whole issue, it is thus difficult to conprehend that
the General Rule framed under Article 309 should or would al so govern the
exi sting special rules concerning the police rules. Admttedly, the
gui del ines as contained in the Government Order dated 5.11.1965 have been
under and in terns of the provisions of the Police Act. There is specia
conferment of power for fram ng of Rules dealt with nmore fully

her ei nbef ore, whi ch woul d prevail over any other Rule. Since no other rule
stands fornul ated and the Government Order of 1965 being taken as the
existing rule pertaining to the subject matter presently under
consideration with recent guide-lines as noted above, its applicability
cannot be doubted. Unless the CGeneral Rule specifically repeal the

ef fecti veness of the special rules, question of the latter rule becomn ng

i neffective or inoperative would not arise. In order to be effective, an
express mention is required rather an imaginary repeal. It is now a well
settled principle of law for which no relation is further required that |aw
Courts rather loath repeal by inplication. The General  Rule franmed under
Article 309 has been for all State Governnent officials on and since 1994.
List Il (State List) of the 7th Schedule specially refers to'the powers of
the State Legislature to frame Rules specially for the Police. In this
context Item 2 thereof would be significant which reads as follows:

"List Il-State List"

"2 Police (including railway and village police) subject to the provisions
of entry 2A of List I."

Police force admttedly has a special significance in-the admnistration of
the State and the intent of the framers of our Constitution to enpower the
State CGovernment to make rules therefor has its due-significance rather
than bei ng governed under a general omi nbus rule franed under the

provi sions under Article 309. Wien there is a specific provision unless
there is a specific repeal of the existing |aw, question of an inplied
repeal would not arise. In any event, the General Rules are only
prospective in nature and as such coul d not have affected the sel ection
process which comrenced in the year 1993 and it is on this score the
parties advanced quite a |l engthy subm ssions but in our view question of
further consideration thereof would not arise by reason of the comrencenent
of the selection process in 1993.

Incidentally, the Legislative intent has to be assessed in its proper
perspective and fromthe word used therein. In this context the inter-

m ni sterial correspondence as noticed above and the understandi ng apropos
the CGovernment Order stands clear enough to indicate that while General
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Rul es framed in the year 1994 are for general governnent servants, the
Police force are to be guided by the provisions of the Police Act and no
exception can be taken thereto.

Two ot her short issues remain for consideration; one pertaining to the

cl ubbing and the other is in regard to non-publication in the Oficial
Gazette. Gazette publication is required in terns of Section 46(2) and as
such until the Rule specifically required to be framed under Section 46(2),
the mandatory nature of the same cannot be stated to be a requirenent. In
any event, it is hypertechnical in nature since the parties who were well
aware of the 965 Order, participated at the interview and knew t he
contents. As such no further detail need be had on this score and we record
our concurrence with the subm ssions advanced by Dr. Dhawan

As regards the issue of selections and cl ubbing, while in the norma

ci rcunst ances the sane ought to be adhered to but in the event of there
bei ng no such assessnent or selection, it would not render the subsequent
sel ection void. In Vipinchandra H ralal Shah Union of India and Os. v.

Vi pi nchandra Hiral al" Shah, [1996] 6 SCC 721, this Court upon reliance on to
the decision in Syed Khalid Rizvi v. Union of India, [1993] Supp. 3 SCC 575
in paragraph 11 stated as bel ow

"11. It must, therefore, be held that in view of the provisions contained
in Regulation 5, unl'ess there is a good reason for not doing so, the
Selection Conmittee is required to neet every year for the purpose of
nmaki ng the sel ection from anongst the State Cvil Service Oficers who
fulfil the conditions regarding eligibility on the first day of January of
the year in which the Conmittee neetsand fall within the zone of

consi deration as prescribed in clause (2) of Regulation 5. The failure on
the part of the Selection Commttee to nmeet during a particular year would
not dispense with the requirenment of preparing the Select List for that
year. |If for any reason the Selection Conmittee is not able to neet during
a particular year, the Conmttee when it neets next, should, while naking
the selection, prepare a separate list for each year keeping in viewthe
nunber of vacancies in that year after considering the State Cvil Service
Oficers who were eligible and fell within the zone of consideration for
sel ection in that year."

It cannot thus be treated to be void but any irregularity which is of
curabl e nature and can be cured. Dr. Dhawan nmade sone commrent's as regards
the situation in Utar Pradesh in support of not having annual selections
and thus cl ubbing. W are not, however, inclined to dilate thereon neither
any credence can be put thereto by reason of our views expressed above.
Clubbing in a later year nmay not be treated as fatal but as noticed
earlier, curable, nore so having regard to the fact that initiation of a
sel ection process throughout the State woul d further take a consi derable
period of time and the Court’s attitude presently being pragmatic and
justice oriented should do away with techincalities ought not to out-weigh
the course of justice.

In that view of the matter, the order inpugned cannot be sustained. The
j udgrment of the | earned Single Judge as al so that of the Division Bench
stand set aside. The appeals thus stand all owed. No costs.




