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PETI TI ONER
DR YASH PAL SAHI

Vs.

RESPONDENT:
DELH ADM NI STRATI ON

DATE OF JUDGVENT:
29/ 11/ 1963

BENCH
GAJENDRAGADKAR, P. B.
BENCH
GAJENDRAGADKAR, P. B.
GUPTA, K. C. DAS

ClI TATI ON
1964 AIR 784 1964 SCR (5) 582

ACT:

The Drugs and Magi c Renedies (Objectionable Advertisenent)
Act, 1954 ss. 2(d), 3, 7, 14(1)(c)-"Taking any part in the
publication of any advertisenment"-Maning of-if includes
sending within the territory of |India-Burden of proof-
Conditions to be satisfied to fall under s. 14(1)(c).

HEADNOTE:

The appellant is the proprietor of a Honpeopathic  hospital
in New Delhi. He runs a journal called the "Honmpeopathic
Doctor".

583

On the request of one Msri Singh the appellant sent' copies
of the said journal and a list of nedicines by V.P.P. Msri
Singh was neither a registered nmedical practitioner nor a
whol esal e or retail Chenist even though he was working with
a registered nmedical practitioner as his clerk. The list of
medi cines sent by the appellant to Msri Singh bore .in
printed indelible ink the statement that it was meant ~ for
the wuse of nedical practitioners alone. The appellant was
prosecuted under s. 3 read with s. 7 of the Drugs and Magic
Renedi es (Obj ecti onabl e Advertisenent) Act, 1954, Thetria
Magi strate found him guilty of the offence charged and
sentenced him to a fine of Rs. 1000. On appeal the
Addi tional Sessions Judge confirmed the conviction. but
reduced the fine to Rs. 500. The appellant’s revision
petition was di sm ssed by the Hi gh Court The present” appea
is on special |leave granted by this Court.

On behalf of the appellant it was contended that s. |3 is

subject to the other provisions of the Act and therefore
it is subject to s. 14 which provides that any adverti senent
sent confidentially in the prescri bed manner to a

registered nedical practitioner or wholesale or retai

chemist is exenpted fromthe other provisions of the Act.
Relying on this section it was argued that since the
appel l ant requested in witing to send the of f endi ng
articles the appellant had no duty to enquire whether that
person is a registered nedical practitioner or chem st.
Further the appellant relied on rule 6 of the Rules franed
under the Act and contended that inasnmuch as the list sent
by him bore the words printed in indelible ink "For the use
only of registered nedical practitioners” he has conplied
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with the provisions of |aw.

Held.- (i) The definition of "taking any part in the
publication of any advertisement" contained in s. 2(d) of
the Act is wde enough to include the printing of the
advertisenent and the sending of it in any part of India.
Before a person is penalised it is not necessary to show
that the contravention brought honme to himis in the nature
of habitual contravention. A single contravention will make
a person guilty under s. 7.

(ii)Section 3 is subject to the provisions of s. 14 and if
the appellant’s case falls under s. 14, s. 3 cannot be
i nvoked against him The prosecution has to show that the
person to whom the list was sent is not a nmedi ca
practitioner. Once this is established it is for t he
appel l ant to satisfy the court that his case falls under s.
14(1) (c). The fact that the appellant has conmplied wth
one of the conditions prescribed under r. 6 wll not
bring the case of the appellant under s. 14(1)(c).

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 157 of
1962.

Appeal by special '| eave fromthe judgnent and order dated
February 9, 1962, of /the Punjab

584

H gh Court (Crcuit Bench) at Delhi-in Crininal Revision
Application No. 281-D of 1961

J.P. Goyal, for the appellant.

B. K. Khanna and R N. Sacht hey, for the respondent.

Noverber 29, 1963. The Judgnent of the Court was delivered

by

GAJENDRAGADKAR, J.-The appellant, Dr. Yash Pal Sahi, and his
wife Dr. Susheela Sahi, are the proprietors, of a
honoeopat hic hospital at Jangpura in New Del hi. They also
run a journal called the "Honpeopathic Doctor". |t/ appears

that on May 15, 1958 Msri Singh wote to the appellant that
the nedicines manufactured by himwere proving  effective,
and he therefore requested the appellant to-send him his
magazi ne "Honoeopathic Doctor" from January 15, 1958 up to
the date of the letter. In this letter, Msri Singh -also
requested the doctor to send hima list of nedicines that
m ght have been printed by himand he prom sed to pay the
requi site prices and suggested that the sane should be  sent
by V. P.P. Thereupon, a packet containing Exhibits P-1 to P-6
whi ch are copies of the "Honpeopathi c Doctor" and Ex. P-7,
which is a list of nmedicines was sent to Msri Singh on My,
24, 1958. Msri Singh had witten to the appellant ~ under
the instructions of M’ Seth, who is an officer in the Del hi
Admi ni stration. That is why when the packet was received by
Msri Singh it was opened by himin the presence of M. Seth
and other wi tnesses and the packet was found to contain Exs.
P-1 to P-7. The prosecution alleged that by sending this
packet to Msri Singh both the appellant and his wfe had
conmitted an of fence under s. 3 read with s. 7 of the Drugs
and Magic Renedies (Objectionable Advertisenent) Act of
1954. Later, the conplaint against Dr. Susheela Sahi was
wi t hdrawn and the case proceeded only agai nst the appell ant.
At the trial, evidence was given by M. Seth, Msri Singh
and Dr. Anant Parkash, w th whom

585

M sri Singh works as a clerk. The appellant was questioned
by the learned Magistrate, who tried the case, and he
admtted that Exs. P-1 to P-7 had been sent to Msri Singh
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On these facts, the learned Magistrate held that the
appellant "was guilty of the offence charged and sentenced
him to pay a fine of Rs. 1,000. The appellant challenged
the correctness of this order by an appeal before the

Addi tional Sessions Judge at New Delhi. The | ear ned
additional’ Sessions Judge considered the evidence, and
confirmed the findings recorded by the trial Mgistrate. In

the result, the order of conviction passed against the
appel lant was affirned; but in regard to the sentence the
| earned Additional Sessions Judge took the viewthat a fine
of Rs. 500 would neet the ends of justice. The findings
made by the appellate Court show that the -parcel containing
Exs. P-1 to P-7 had been sent by the appellant to Msr

Si ngh. Exhibits P-1 to P-6 which -are the nunbers of the
publication "Honmpeopathic Doctor"” did not come within the
m schief of the Act, but Ex.. P-7, which is ’'Fehrist-i-
Muj arabat’ did come within the m schief of the Act. It is a
l[ist of nedicines, and it purports to advertise the said
nmedi ci nes’ by describing their effect, and prices of the
nedi ci nes _are al so printed. 1nasnuch as it was found by the
| earned Additional Sessions Judge that the appellant had
sent Ex. P-7 to Msri Singh, his conviction was held to be
justified wunder s. 3 read with s. 7 of the Act. The
appel l ant then took this matter before the H gh Court by a
revi sional application’lt was urged before the H gh Court on
his behalf that in deciding the question as to whether the
appel l ant was guilty under s. 3 read with s. 7 the effect of
the provisions contained in s. 14(1)(c) ‘had not been
properly appreciated. The H gh Court was not inpressed by
this argunent. Accordingly, the revisional application
filed by the appellant was dismssed. It is against this
order that the appellant has conme to this Court by  specia

| eave.

On his behalf, M. Goyal has contended that the conviction
of the appellant is not justified, because

586
the case of the appellant falls under s. 14 (1)(c) of the
Act . In deciding the nerits of this argunent it is

necessary to refer to the relevant provisions of° the Act.
This Act has been passed to control the advertisment of
drugs in certain cases, to prohibit the advertisenent for
certain purposes of renedies alleged to possess nmagic
qualities and to provide for matters connected therewth:
Section 2 contains the definitions. Section 2(d)  defines
"taking any part in the publication of any advertisenent’ as
including (i) the printing of the advertisenent, (ii) the
publication of any advertisenent outside the territories to
which this Act extends by or at the instance of a person

residing within the said territories. It would be noticed
that the definition of the expression 'taking any part in
the publication of any advertisenment’ is an “inclusive

definition, and the two clauses bring out clearly the main
postulate of the definition that if the prohibited article
is sent, it would anmpbunt to publication within the meaning
of the Act. The printing of the prohibited article or
advertisenent is included in publication. But publication
does not nean printing alone; publication neans sending out
the said advertisenent outside India under cl. (ii), and so,
if sending out the advertisenent outside India is brought
within the purview of the inclusive definition, it is
difficult to resist the conclusion that sending out the sane
advertisement within the-territories of India to which the
Act applies would anmount to publication. Therefore it seens
to us that the definition prescribed by s. (2d) is wde
enough to take in the printing of the advertisenment and the
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sending of it to any part of India.
That takes us to s. 3 of the Act. Sections 3 (c) and (d)
are the provisions with which we are concerned. They
provi de that:
"3. Subject to the provisions of this Act, no
person shall take any part in the publication
of any advertisenent referring to any drug in
terns which suggest or are calculated to |ead
to the use of that drug for-

587
(c)the correction of menstrual disorder in
Wonen; or

(d)the diagnosis, cure, mtigation, treatnent
or prevention of any venereal disease or any
other disease or condition which nay be
specified in-rules nade under this Act."

It has been found-and cannot be now di sputed that the |ist

of advertisements (Ex. P-7) contains medicines which fal

within the scope of 'ss. 3(c) and (d).

Section 7 provides for the penalty, ‘and it |ays down that:
“Whoever contravenes any of the provisions of
this Act shall, on conviction, be punishable-
(a)in the case of a first conviction, wth
i mpri sonment which may extend to six nonths,
or with
fine, or both;

(b)in the case of a subsequent convi ction
with  inprisonment which may extend to one
year, or with fine, or with both."

This section shows that before a person is penalised it is
not necessary to show that the contravention brought home to
himis in the nature of a habitual contravention. A single
contravention proved agai nst a person would make him guilty
under s. 7. That is why the schene adopted by the | pena
section is that it provides for a | esser punishment for the
first offence and a relatively nore-serious penalty for sub-
sequent of fences.

M. Goyal contends that in considering the question as to

whether the appellant is guilty under s. 3 and's. 7 read

together it is necessary to consider whether this case falls
under s. 14 or not. He argues that s. 3 begins with the
cl ause "Subject to the provisions of this Act", and he urges
that if the appellant’s case can fall under the provisions

of s. 14, s. 3 cannot be invoked against him Thi s

contention is no doubt right. Section 14 provides for

exceptions, and it lays down that nothing in the Act shal
apply to the cases falling under the clauses prescribed by
it. M. Goyal relies upon s. 14 (1)(c), which provides

t hat:

588
"Nothing in this Act shall apply to-
any advertisenent relating to any drug sent
confidentially in the prescribed manner « only
to a registered medical practitioner or to a
whol esale or retail chemist for distribution
anmong regi stered nedical practitioners or to a
hospital or |aboratory;"

H's argument is that if Msri Singh wote to the appellant

and invited himto send the list of nedicines it was not

expected that the appellant should make an enquiry as to
whet her M sri Singh was a registered nedical practitioner or
not . In this connection, he has invited our attention to
the fact that Msri Singh is in fact working as a clerk with
Dr. Anant ]Parkash, and this fact is pressed into service by
M. Coyal to showthat it nay be that the appellant thought
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that M. Msri Singh was a registered nedical practitioner

Such a pl ea has, however, not been made in any of the Courts
below. 1In fact, the record does not show that the appellant
knew any thing about Msri Singh or his enpl oyment .
Therefore, the point sought to be made by M. Goyal for the
first tine before us that the appellant m ght have bona fide
bel i eved that Msri Singh was a regi stered nmedi ca

practitioner cannot avail him It has been proved as a fact
t hat M. Msri Singh is not a registered medi ca

practitioner, and so, the question arises whether the
appel l ant can claimthat his case falls under s. 14(1)(c) at
all. It is true that in order to bring hone to the
appel l ant the offence charged the prosecution may have to
show that the person to whomthe list was sent was not a

regi stered nedi cal practitioner. Once that fact is
established, it is for the appellant to satisfy the Court
that his case falls under s. 14(1)(c). It is in that

connection that- M. CGoyal relied uponr. 6 of the Rules
franed under the Act. Rule 6 prescribes that:

"Al-l docunents containing adverti senents re-

l'ating to drugs, referred to in clause (c) of

sub-
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section (1) of section 14; shall be sent by

post / toa registered nedical practitioner or

to a whole-sale or retail chenist"
The Rule further adds that "Such documents shall bear at the
top. printed in indelible ink in a conspicuous manner, the
words ' For the use only of registered medical ~ practitioners
or a hospital or a laboratory It is comon ground that the
list sent by the appellant to Msri Singh does bear printed
inindelible ink the statement that it was neant for the use
of registered nedical practitioners alone. M. Coya
suggests that once it is shown that thelist conplied wth
this part of the requirenent of R 6 it should be held that
the <case of the appellant falls under s. 14(1)(c). W are
not prepared to accept this argunent. Rule 6 prescribes
sonme conditions which- have to be conplied with by 'a person
who sends lists of nedicines to Wiich the Act applies 'so as
to bring his case within s. 14 (1)(c).. One requirenent is
that the |Ilist should have printed in indelible ink the
statement to which we have just referred. The ot her
requirenent to which it refers is that the list should be
sent to a registered nedical practitioner or wholesale  or
retail chemist. |In relation to this requirement, we have
the statutory provision -prescribed by s. 14 (1)(c) itself
that it nust be sent confidentially to a registered nedica
practitioner. The fact that one of the condi tions
prescribed by R 6 has been conplied with does not lead to
the inference that the other conditions prescribed either by
s. 14(1)(c) or by R 6 have also been conplied wth.
Therefore, we do not think that M. CGoyal is justified in
contending that his case falls under s. 14(1)(c).
M. Goyal has also invited our attention to the fact that
this was a case in which the appellant was virtually tenpted
to send Ex. P-7 to Msri Singh, and he argues that as soon
as M. Msra Singh found that that Est contained in
indelible ink the statenent that it was nmeant for registered
nmedi cal practitioners he need not have bothered to look into
it, and in fact should have sent it back to the appellant.
Thi s
590
argunent, in our opinion, is not well-conceived. The whole
object of the Act is to save ignorant people from being
duped to purchase nedicines just because their effect is
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advertised in eloquent terns. That is why the Act provides
that Ilists of nedicines describing the qualities and
attributes of different nedicines should be sent only to
regi stered nedical practitioners or hospitals. That being
so, it would not be a fair argument to urge that even though
the appellant mght have sent the list to a person who was
not a registered nmedical practitioner, the recipient of the
list should have been out on his guard and should not have
| ooked into the list. W are, therefore, satisfied that the
H gh Court was right in holding that the offence charged
agai nst the appellant has been duly proved. In regard to
the sentence, the learned Additional Sessions Judge has
reduced the sentence of Rs. 1,000 fine inposed on the
appellant by the learned trial Magistrate to Rs. 500 and
that we think is a fair-order to nake

In the result, the appeal fails, and is disnissed.

Appeal di sm ssed.




