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CASE NO. :
Appeal (civil) 4041-4042 of 2007

PETI TI ONER
M P. STATE AGRO | NDUSTRI ES DEVELOPMENT CORPCRATI ON LTD. & ANR

RESPONDENT:
JAHAN KHAN

DATE OF JUDGVENT: 05/09/2007

BENCH
DR ARIJI T PASAYAT & D. K. JAIN

JUDGVENT:
JUDGMENT

Cl VIL APPEAL NOS. 4041-4042 OF 2007
(Arising out of SLP (C) Nos. 14853-14854 of 2005)

D.K JAIN, J.:

Leave granted.

1. The M P. State Agro Industries Devel opnent
Corporation (hereinafter referred to as 'the Corporation’)
has preferred these appeal s, questioning the correctness

of the two orders dated 4th August, 2003 and 19th

January, 2005 passed by the |l earned Single Judge of the

H gh Court of Judicature at Jabal pur, in a wit petition
filed by one of its enployees’ (the respondent herein), and
the review application filed by the Corporation
respectively. By the former order, the H gh Court has set
asi de order dated 19th Decenber, 1989 passed by the
Managi ng Director, in his capacity as the disciplinary
authority of the Corporation, inposing a penalty on the
respondent in the form of recovery of an anount

equi valent to the nmonetary | oss suffered by the

Cor porati on and stoppage of three increments with

cumul ative effect. By the latter order, the Hi gh Court has
di sm ssed the application for review filed by the

Cor por ati on.

2. A few material facts, giving rise to the appeals, are
as follows:

VWi | e working as the Branch Manager of the

Corporation at its Satna Branch, the respondent entered
into an agreenent for letting out sone nachinery

bel ongi ng to the Corporation, to one Ms. Universa
Construction Conpany. It was alleged that the

respondent failed to recover the rent/charges under the
sai d agreement and thereby caused loss to the

Corporation. Consequently, a notice was issued to the
respondent to show cause as to why the | oss of

Rs. 16, 903. 41 caused to the Corporation due to

dereliction of duty on account of non-recovery of the

esti mated anobunt of rent and the interest be not

recovered fromhimand a penalty of stoppage of three
increnments with cunul ative effect be not inposed. 1In his
reply to the show cause notice, the respondent, inter alia,
stated that since he had been transferred fromthe said
Branch and his successor had not taken any steps to

recover rent etc. fromthe said Conpany, he was not
responsi ble for the | oss caused to the Corporation. The
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di sciplinary authority, found the explanation to be
unsatisfactory. He observed that the respondent had | et
out the machinery contrary to the instructions fromthe
Headquarters as a result whereof the Corporation had
suffered financial |oss of the aforesaid anount.
Accordingly, vide a conposite order dated 19th Decenber,
1989, he directed the recovery of Rs.16,903.41 fromthe
sal ary of the respondent at 20% per nmonth and stoppage
of three increments with cunul ative effect.

3. Bei ng aggrieved, the respondent challenged the
order by way of a wit petition filed under Articles

226/ 227 of the Constitution mainly on the ground that

the penalty of stoppage of three increments with

cunul ative effect being a major penalty, it could not be
i mposed wi t hout hol ding-a regul ar departnental enquiry

as per the procedure laid down for inposition of a ngjor
penalty. The plea found favour-with the H gh Court. The
H gh Court was of the view that as per the

Rul es/ Regul ations, the stoppage of three increments with
cunul ative effect was a major penalty and, therefore,
coul d not be imposed w thout holding a proper enquiry.
Accordingly, the order passed by the disciplinary

aut hority was quashed.” Neverthel ess, | eave was granted
to the Corporation to proceed agai nst the respondent, if
so advised. Not being satisfied with the order, the

Cor porati on noved an application for review of the said
order but without any success. As noted above, both the
said orders are under challenge in these appeals.

4. Learned counsel for the Corporation has subnitted
that under MP. State Agro Industries Devel opnent
Corporation Limted Service (Recruitnent and Selection)
Regul ati ons of 1976 (for short 'the Regulations’),

puni shrent of stoppage of increnents with cunulative
effect is a mnor penalty and, therefore, no regul ar
enquiry is contenplated thereunder. |t is contended that
the Hi gh Court, lost sight of the relevant Regul ati ons and
goi ng by the general notions, without referring to any

ot her statutory provision, has erred in holding that the
penalty inmposed on the respondent was a nmj or penalty.
Learned counsel has al so urged that an efficacious
alternative remedy by way of an appeal being available to
the respondent, the Hi gh Court shoul d not have
entertained the wit petition

5. It istrite that the power of punishment to an
enployee is within the discretion of the enpl oyer and
ordinarily the courts do not interfere, unless it is found
that either the enquiry, proceedings or punishment is
vitiated because of non-observance of the rel evant Rul es
and Regul ations or principles of natural justice or denial
of reasonable opportunity to defend etc. or that the

puni shment is totally disproportionate to the proved

m sconduct of an enployee. All these principles have
been highlighted in Indian G| Corporation Ltd. & Anr.

Vs. Ashok Kumar Arora and Lalit Popli Vs. Canara

Bank & Ors.

6. Thus, the short question that arises for

consi deration is whether in the context of the Regul ations
governing the service conditions of the respondent, the
recovery of the aforenentioned ampbunt and stoppage of
three increnents with cunul ative effect is a nmjor
penalty and if so, the order of punishnment is vitiated on
any of the grounds noted above, warranting interference
by the Court?

7. The Regul ations relevant for the purpose of the

i nstant case are as under:
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"I'f the Managing Director is satisfied
about the charges levied, he shall grant a
personal hearing to the enpl oyee
concerned, and if necessary, take ora

exam nati on of the w tnesses naned by

the enployee in his reply before taking a
final decision.

An appeal shal

(a) Agai nst orders of the Managi ng
Director to the Chairman

(b) Agai nst the order of the Chairman to
t he Board.

(c) An aggrieved enployee shall have a
right to appeal provided it is

preferred within 30 days of the

recei pt of the order agai nst which

the appeal is preferred. The

appel | ate authority (except Board)

shal | decide the case w thin, 2

nont hs fromthe date of the receipt

of the appeal

The foll owi ng puni shments may be

awar ded for good and sufficient reasons,
i ncl udi ng breaches of ‘any rul es of
conduct or for conmtting any of the

of fences nmentioned in the Schedul e
according to gravity of each case:-

"Cl ass of
m sconduct

Puni shrent
Appeal abl e or
Non- appeal abl e
M nor Lapses
and
del i nquenci es
(a) warning
(b) Reprimand
(c) Fine upto
1/ 10t h of pay

(d) Recovery from
pay of whol e or
part of pecuniary
| oss caused to
the corporation
by negligence or
breach of orders
if within Rs.50/-

Non- Appeal abl e
Non- appeal abl e
if the amount is
not nore than
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Rs. 5/ -

Non- Appeal abl e

Acts of

m sconduct

(a) Recovery
from pay of whole
or part of

pecuni ary | oss
caused to the
corporation by
negl i gence or
breach of orders
if within

Rs. 50/ -

(b)wi t hhol'di ng

i ncrement' for
speci fic period
(c) stoppage of
pronoti on

(d) reduction to a
| ower post or

| ower | evel pay
(e) ternmination of
service

(f) renmova

(g) discharge

(h) disnissa

(i) disqualifying
t he i ncumbent
from any

enpl oyrment in

the Agro Ind.

Cor pn.

Appeal abl e

Appeal abl e

Appeal abl e
Appeal abl e

Appeal abl e

Appeal abl e
Appeal abl e
Appeal abl e
Appeal abl e"

8. A bare reading of the schene of the afore-extracted
Regul ati ons woul d show that there is a clear demarcation

of quantum of puni shnent between the mnor | apses,

del i nquenci es and acts of msconduct. It is evident that
having regard to the nature of acts of om ssion and
conmi ssi on, the punishnent prescribed for mnor |apses,

and del i nquenci es, ostensibly not having perpetual effect,
have been nade non-appeal able in conparison to the

puni shments for acts of m sconduct, which include
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recovery of whole or a part of pecuniary |oss, exceeding
Rs. 50/ -, caused to the Corporation, w thhol ding of
increments for a specific period, term nation of services,
renoval etc., which can all be characterized as mjor

puni shments. Precisely for this reason, all punishnments
falling in the latter category have been made appeal abl e.
The perceptive distinction in two sets of penalties, in our
view, nmakes it abundantly clear that the Corporation has
treated the punishnents/penalties falling in the first
category as m nor puni shrments/penalties and the acts of

m sconduct, falling in the second category as major
penalties. W may, however, hasten to add that it cannot
be laid as a hard and fast rule that stoppage of
increnents, with or without hedge over it, is always to be
treated as a nmjor penalty, necessitating regular enquiry.
It woul d depend on the Rul es and Regul ati ons governi ng

the service conditions of the enployee, though ordinarily,
in the absence of specific Regulations, wthholding of
increnents with cunul ative effect is treated as a mmjor
penal ty because it has a perpetual effect on the entire
tenure of service of the enpl oyee.

9. Be that as it may, we are of the opinion that in the
[ight of our interpretation of the aforenoted Regul ati ons,
the inposition of penalty vide conposite order dated

19t h Decenber, 1989, directing recovery of | oss of

Rs. 16903. 41 and stoppage of three increnents wth

cumul ative effect, is a major penalty, clearly envisaging a
regul ar enquiry before punishing the respondent. Since
admttedly this procedure was not followed, the H gh

Court was justified in com ng tothe conclusion that

i nposition of the inpugned penalty w thout hol ding

enquiry was illegal and w thout jurisdiction

10. Before parting with the case, we may al so deal with
the submi ssion of |earned counsel for the appellants that

a remedy by way of an appeal being available to the
respondent, the H gh Court ought not to have entertained
his petition filed under Articles 226/227 of the
Constitution. There is no gainsaying that in a given case,
the High Court may not entertain a wit petition-under
Article 226 of the Constitution on the ground of
availability of an alternative renedy, but the said rule
cannot be said to be of universal application.  The rul e of
exclusion of wit jurisdiction due to availability of an
alternative renmedy is a rule of discretion and not one of

conpul sion. In an appropriate case, in spite of the
availability of an alternative renedy, a wit court may
still exercise its discretionary jurisdiction of judicia

review, in at |least three contingencies, nanmely, (i) where
the wit petition seeks enforcenment of any of the
fundanental rights; (ii) where there is failure of principles
of natural justice or (iii) where the orders or proceedi ngs
are wholly without jurisdiction or the vires of an Act is
chal |l enged. In these circunstances, an alternative

renedy does not operate as a bar. (See: Wirpoo

Corporation Vs. Registrar of Trade Marks ,

Har bansl al Sahnia & Anr. Vs. Indian G| Corporation

Ltd. & Os. , State of H P. Vs. Gujarat Anbuja

Cenent Ltd. and Sanjana M Wg Vs. Hi ndustan
Petrol eum Corporation Ltd. ).

11. In the instant case, though it is true that the
penalty order inpugned in the wit petition was

appeal able in terns of the aforenoted Regul ati ons but
having com ng to the conclusion that the order was per

se illegal being violative of the principles of natura
justice, it cannot be said that the H gh Court fell into an
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error in entertaining the wit petition filed by the

respondent.
12. For

the foregoi ng reasons, the appeals are devoid of

any nerit and consequently the sane deserve to be
di sm ssed, which we hereby do, leaving the parties to

bear their

own costs.




