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Challenge in this appeal is to the judgment rendered by a
Di vi sion Bench of the Jammu and Kashmir Hi gh Court
di smissing the Letters Patent Appeal filed by the appellant.

Background facts in a nutshell are as foll ows:

Absence for a period of 2= nmonths was treated as

m sconduct and Summary Court Martial was convened in

terns of Section 116 of the Army Act, 1950 (hereinafter
referred to as the "Act’). He was charged under Section 39A of
the Act by order dated 7.8.1989 for having renai ned absent
fromduty without | eave. He was tried and punished by a
Sunmary Court Martial vide order dated 16.8.1989. The order

of dism ssal passed by the Court Martial was challenged in the
wit petition primarily on the follow ng grounds:

(i) that officiating Commandi ng O ficer was not
conpetent to convene the Summary Court

Martial and therefore, the proceedi ngs and the
sentence awarded by the Summary Court

Martial is illegal being without jurisdiction

(ii) that the petitioner was neither provi ded any
| egal assistance nor allowed to cross-exam ne

the witnesses, and therefore, the right of

heari ng has been denied to him

(iii) that the petitioner having been puni shed by
renoval of the rank could not be tried and
puni shed on the sanme ground.

The respondents took the stand that all the subm ssions

are wi thout foundation. The Hi gh Court noticed that the
appel | ant was posted sonmewhere in Leh and was deputed for
Commando course in Decenber, 1988 which he joined in
January, 1989. He conpleted the course on 7.2.1989, but
instead of reporting at the Transit Canp after conpletion of
the course, he went home on the assunption that he had

al ready applied for annual |eave which nust have been
sanctioned by his Commanding Officer. He finally reported at
259-Transit Canp on 21.4.1989 and reached his unit on
19.5.1989. His grievance was that imedi ately after he
reached the unit, his rank of Nai k was wi thdrawn. Later he
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was directed to appear before the Sumary Court Martial on
11. 8. 1989, which concluded the hearing and awarded t he

puni shment of dismssal. The Hi gh Court found that the stand
that Oficiating Conmanding Officer was not competent to
convene Summary Court Martial was w thout substance in

view of the definition of "Conmandant Officer" as given in
Section 3(v) of the Act. So far as the denial of |egal assistance
is concerned, it was noted that the appellant adnmitted that
Maj or D. P. Nai kavde was naned as his friend to advise him
during the course of trial. H's plea that he did not see the said
of ficer during the court nmartial was found to be w thout
substance. It was noted that in case he was not assisting him
he coul d have nade a grievance before the Summary Court

Martial. That has not been done. There was no substance in

the plea. The appellant was infornmed that on conpletion of the
comuandant course he did not imediately join the unit and

i nstead joined after 2= months. - He assuned | eave may have

been granted w thout any foundation. As he was hol ding

acting rank of Naik, he forfeited the right to hold the sane
because of his absence fromduty wi thout |eave as per arny
Headquarter letter No.94930/ AG PSC (C) dated 21.11.1988.
Appel | ant was not hol di ng the substantive rank of Naik, the
same was w t hdrawn, because of absence w thout |eave. It

was in essence wthdrawal of a concession given. The plea
relating to dual jeopardy was, therefore, wthout any

subst ance. Accordingly, wit petition was dism ssed. Before

the Division Bench the stand taken before the | earned Single
Judge was reiterated. The Division Bench found that in view of
the factual scenario as noted by the | earned Single Judge, the
wit petition had been rightly dism ssed. |t, however, observed
that in case sonme persons simlarly situated were treated with
| eniency, it was open to the appellant to nake a representation
whi ch shall be duly considered by the respondents. Wth the

af oresai d observation the Letters Patent Appeal was disni ssed

The | earned counsel for the appellant highlighted the

sanme aspects which were urged before the | earned Single

Judge and the Division Bench. According to him the

wi t hdrawal of the rank was a puni shnment and the H gh Court

was, therefore, not justified in its view Learned counsel for the
respondent on the other hand supported the orders.” Wth
reference to Section 80 of the Act, |earned counsel for the
appel l ant submitted that renoval of stripes ampbunted to

puni shnment and, therefore, further action was not

perm ssible. In this context, the rules relating to acting ranks
need to be noted. The sane is contained in Arny Instructions
Nos. 84 and 88. Rule 84 relates to pronotion for Junior

Conmi ssioned O ficers and ot her Ranks. According to the

instructions, there are two kinds of pronption, i.e. one acting
and other substantive. So far as the acting rank is concerned,
they are dealt with in Part |I. The same so far relevant reads as
under :

"PART | .- ACTI NG RANKS

2. The following are the general provisions

governi ng the above pronotions: -

(a) Acting promotion will be nmade to fil

vacancies in authorized

est abl i shnent, whether tenporary

or permanent. Acting rank will
remai n unpai d until an unbroken
peri od of 28 days has been served in
that rank when acting rank will be
converted into paid acting rank; pay
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will be admissible with retrospective
effect fromthe date of the grant of
such acting rank.

(b) The rank of Nb Ris/Nb Sub is a
substantive rank. No acting
promotion to that rank wll,
therefore, be made. A senior NCO

may, however, be authorized to
performthe duties of a Nb Ri s/ Nb

Sub where necessary.

(c) Every Conmanding Officer of a Unit
or Oficer-in-charge Records, where
acting pronotions are centrally
controlled on Corps roster basis, is
enpowered to nmake acting

promoti ons, provided that the

i ndi vidual s concerned are in
possession of all thequalifications
prescribed for the higher rank.” The
aut hority conpetent to sanction
acting pronmotion is also enpowered

to order reversion from-such acting
rank. Acting and pai d-acting

pronmotions or reversions-wll be

published in Part Il orders which

will be the authority for issue of pay

and al |l onances of the appropriate

rank.

(d) Acting rank will be granted fromthe

day the vacancy occurs provided
that the individual has assunmed the
duties of the higher rank fromthat
day and reversion will take place
with effect fromthe day the

i ndi vi dual ceases to performithe
duties of the appointment for which
acting rank is granted or the
vacancy ceases to exi st except as
provi ded ot herw se.

(e) On casual, annual or accunulated
annual | eave

(1) On casual | eave

An individual will retain paid

acting rank or paid | ance
appoi nt nent during the period

of casual |eave and no acting
promotion will be pernissible
in his place. Acting rank wll,
however, be relinqui shed from
the date of overstayal of casua
| eave except when the period of
casual leave and its overstaya
is regul arized agai nst annua

| eave entitl enent for the year
in which casual |eave is taken
and as Special Leave vide Rule
6 (d) (ii) of Leave Rules for the

Service, Vol. |- Arny Cases of
overstayal of casual |eave

owi ng to sickness will be dealt
with as in clause g (ii) bel ow
(ii) On annual or accunul ated
annual | eave

An individual will retain paid

acting rank or paid | ance
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appoi nt nent during the period

of annual or accunul ated

annual |eave and no acting
pronotion will be permssible

in his place. Acting rank will,
however, be relinqui shed from
the date of expiry of such | eave
unl ess the overstayal is due to
natural calamties and the
peri od of overstayal is
regul ari zed as Speci al Leave
vide Rule 6(d) (ii) of Leave
Rules for the Services, Vol. I|.-
Arny.

XXX XXX XX

Part |1l deals with Substantive Ranks.

The wit hdrawal of ranks of Nai k was on account of his
unaut hori'zed absence and was not, therefore, punishnment in
that sense. Section 80 on which strong reliance has been
pl aced reads as under

" 80. Sitting in closed court \026 (1) A court-
martial shall, where it is so directed by these
rules, and may in any other case on any

del i berati on anongst the nenbers, sit- in

cl osed court.

(2) No person shall be present in closed
court except the nenbers of the court, the

j udge-advocate (if any) and any officers under

i nstruction.

(3) For the purpose of giving effect to the
foregoi ng provisions of the rule, the court-
martial may either retire or cause the place
where they place where they sit to be cleared of
all other persons not entitled to be present.
(4) Except as herei nbefore nentioned al
proceedi ngs, including the view of any place,
shall be in open court and in the presence of
the accused subject to sub-rule (5).

(5) The court shall have the power to exclude
fromthe court any w tness who has yet to give
evi dence or any other person, other than the
accused, who interferes with its proceedings."

A bare reading of the provisions along with the Arny
Instructions make it clear that Section 80 has no application
to the facts of the present case.

So far as legality of the Court Martial is concerned, the

| earned Single Judge has found that the appellant was not
hol di ng substantive rank of Nai k. The rank whi ch was
tenmporarily given was liable to be withdrawn in case of
absence fromduty and sonebody el se had to hold that post.
This situation arises when a person who was acting as Naik is
not avail abl e.

The next ground of challenge relates to legality of
proceedi ngs before the Court Marti al

Though Court Martial proceedings are subject to judicia
review by the Hi gh Court under Article 226 of the
Constitution, the court-martial is not subject to the
superintendence of the H gh Court under Article 227 of the
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Constitution. |If a court-martial has been properly convened

and there is no challenge to its conposition and the

proceedi ngs are in accordance with the procedure prescribed

the Hi gh Court or for that matter any court nust stay its

hands. Proceedings of a court-nartial are not to be conpared
with the proceedings in a crimnal court under the Code of
Crimnal Procedure, 1973 where adjournnents have becone a

matter of routine though that is also against the provisions of
law. It has been rightly said that court martial remains to be
significant degree, a specialized part of overall nechanism by
which the mlitary discipline is preserved. It is for the specia
need for the arned forces that a person subject to Army Act is
tried by court-martial for an act which is an of fence under the
Act. Court-nmartial discharges judicial function, and to a great
extent, is a court where provisions of the Evidence Act are
applicable. A court-martial has also the same responsibility

as any court to protect the rights of the accused charged

before it and to follow the procedural safeguards. |If one |ooks
at the provisions of lawrelating to court-martial in the Arny
Act, the ‘Arny Rules, Defence Service Regul ations and ot her

Admi ni strative Instructions of the Arny, it is manifestly clear
that the procedure prescribed is perhaps equally fair if not
nore than a crimnal trial provides to the accused. Wen

there is sufficient ‘evidence to sustain conviction, it is
unnecessary to examne if pre-trial investigation was adequate
or not. Requirenent of proper and adequate investigation is
non-jurisdictional and any violation thereof does not invalidate
the court-martial unless it is shown that accused has been
prejudi ced or a mandatory provision has been viol ated. One

may usefully refer to Rule 149 quoted above.  The H gh Court
should not allow the challenge to the validity of conviction and
sentence of the accused when evidence is sufficient, court-
martial has jurisdiction over the subject matter and has

foll owed the prescribed procedure and it-is within its powers to
award puni shnent.

Above position was highlighted in(Union of India and Os.
v. 1C\026 14827, Major A Hussain (AR 1998 SC 577).

The inevitable result is that the appeal is wthout nerit,
deserves dism ssal which we direct. However, liberty as given
to the appellant by the Division Bench, having not been
assail ed by the respondents, remmins unaltered.




