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ACT:

St at es Reorgani'zation Act, 1956-Sub-s. (3) of s. 51-
Power of Chief Justice to appoint any place other than
principal seat for sittings of Judges and division Courts-
Scope and effect.

States Reorganisation Act, 1956-Permanent piece of
| egi sl ation-Provisions of sub-ss. (2) and (3) of s. 51 not
ebbed out by | apse of tine.

Interpretation of statutes-A statute can be abrogated
only by express or inplied repeal -Cannot becone inoperative
by | apse of tine.

Letters Patent aut hori si ng- establ i shnent of . High
Courts-"Erect and establish"-Meaning of.

HEADNOTE

Sub-s. (3) of s. 51 of the States Reorganization Act,
1956, provides that notw thstanding anything contained .in
sub-s. (1) or sub-s.(2) thereof the Judges and division
Courts of the High Court of a new State may al so sit at such
other place or places in that State as the Chief Justice
may, with the approval of the Governor, appoint.

Prior to the constitution of the States Reorganization
Conmi ssion, |eaders of political parties fromthe Marathi-
speaking areas in the country had signed an agreenment call ed
the "Nagpur Pact’ which ultimately forned the basis for the
creation of the Maharashtra State. Clause (7) ~of/ this
agreenment stipulated that the provision with regard to the
establ i shnent of a permanent Bench of the High Court at
Nagpur shall apply nmutatis nutandis to the Marathwada
region. The States Reorganisation Act, 1956 brought into
being the new State of Bonbay with effect from Novenber 1,
1956. By virtue of sub-s.(1) of s. 49, the existing High
Court of Bonbay was deened to be the Hi gh Court for the New
State of Bonbay and, by a Presidential Oder issued under
sub-s. (1) of s. 51, Bonbay was declared to be its principa
seat. The then Chief Justice issued an order under sub-s.
(3) of s. 51 appointing Nagpur to be a place at which the
Judges and division Courts of the Hi gh Court would also sit
with effect from Novenber 1, 1956. The Bench at Nagpur
continued to function till My 1, 1960 when the State was
bi furcated into Mharashtra and Gujarat and s. 41 of the
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Bonbay Reor gani sati on Act , 1960 provi ded for the
est abl i shnent of a permanent Bench at Nagpur

Due to the continued denmand of the people of Marat hwada
region and the passing of a unani nobus resol ution in support
by the Legislative Assenbly the
656

State Government recomended to the Central Covernnent
in 1978 that a permanent Bench of the Hgh Court be
established at Aurangabad under sub s. (2) of s. 51 and
si mul taneously made preparations, in consultation with the
Chief Justice for setting up the Bench. However, when it
becanme evident that the Central Government would take tinme
in reaching a decision ‘on the proposal, it was decided, in
view of the preparations made and the nounting expectations
of the people, that, pending the establishnent of a
per manent Bench under sub-s. (2) of s 51, resort be had to
the provisions of sub-s. (3) thereof. Accordingly, on August
27,1981, the Chief Justice, wth the prior approval of the
Governor of the State, issued an Order under sub-s. (3) of
s. 51 appointing Aurangabad as a place at which the Judges
and division Courts of the High Court of Judicature at
Bonbay may al so sit.

The respondents challenged the validity of the order
and the Hi gh Court set aside the sane  on the follow ng
grounds:

1. The Act being of a transitory nature, the exercise
of the power under sub-s. (3) of s. 51 after a |apse of 26
years was constitutionally inpernissible.

2. There was no nexus between the purpose. and objects
of the Act and the setting up of ‘Aurangabad as an additiona
venue for sittings of Judges and division Courts of the Hi gh
Court.

3. After the bifurcation of the bilingual State of
Bonbay, the power of the Chief Justice under sub. s, (3) of
s. 51 would no longer be exercised as the State of
Maharashtra was not a 'new State’ wi thin the neaning of s.
51 read with s. 2(1) of the Act.

4. The Oder was bad in lawas it had brought about a
territorial bifurcation of the H gh Court. Under sub-s. (3)
of s. 51 the Chief Justice had neither the power to
establish a Bench at any place nor the power to issue
admnistrative directions for filing or —institution of
proceedi ngs at such a pl ace.

Al'l owi ng the appeal
N

HELD: The Act is a permanent piece of |egislation
enacted- by Parliament under Articles 3 and 4 of the
Constitution. Section 14 of the General C auses Act, 1897,
provides that, where, by any Central Act or Regul ation, any
power is conferred, then, wunless a different intention
appears, that power may be exercised fromtinme to tinme as
occasion arises. A statute can be abrogated only by express
or inplied repeal. It cannot fall into desuetude or becomne
i noperative through obsol escence or by |lapse of tinme. The
powers conferred on the President and the Chief Justice
under sub-ss. (2) and (3) of s. 51 are intended to be
exercised from tinme to time as occasion arises, as there is
no intention to the contrary nanifested in the Act. The
assunption that these provisions have ebbed out by |apse of
time is plainly contrary to the nmeaning and effect of s. 69
of the Act which in terns provides that Part V which
contains s. 51 shall have. effect subject to any provision
that may be nade on or after the appointed day with respect
to the H gh Court of any State by the Legislature or any
other authority having power to make such provision.
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Further, the openi ng words of s. 41 of the Bonbay
Reor gani sati on Act, 1960 nmanifest a clear |legislative

intention to preserve the continued existence of the
provisions contained in s. 51 of the States Reorgani sation
Act, 1956. [669 B-C, 668 E-G 670 A-B]

657

R v. London County Council, L.R [1931] 2 K B. 215
referred to.

2. It cannot be said that the inmpugned Order is not
directly connected wth the reorganisation of States. There
has been a long-standing demand for the establishment of a
per manent Bench of the Bombay H gh Court at Aurangabad. A
sol enm assurance in this behalf had been given to the people
of Marat hwada region by cl. (7) of the 'Nagpur Pact’. Under
the schene of the ~Act it would appear that having
constituted a H gh Court for the new State of Bombay and
conferred jurisdiction on it under s. 52 in relation to the
territories of the new State, Parliament left it to the
various high Constitutional functionaries designated in s.
51 to determne the place where the principal seat of the
H gh Court should be |ocated and places where permanent
Bench or Benches of the Hi gh Court may be established, or
where the Judges and- division Courts of the H gh Court may
also sit. Wile Nagpur was given a Bench by an order issued
under sub-s (3) of s. 51 and the arrangenent made per manent
by s.41 of the Bombay Reorgani sation Act, 1960, the proposa
for setting up a  permanent Bench at Aurangabad is stil
under the active consideration of the Central Governnent.
[670 D, 671 H, 672 A-B, 661 B, 670 H 671 F-G,_ 672 A

3. The expression "new -State" occurring in sub-s. (1)
of s. 49 of the Act is defined ins. 2(1) to nean "a State

fornmed under the provisions of Part |1". The State of Bonbay
was a ’'new State’ formed under s. 8 of the Act which occurs
in Part |l1. The Hi gh Court of Bonbay was the H gh Court for

the new State of Bonbay w thin the meaning of sub-s. (1) of
s. 49 and therefore the provisions of s. 51 are stil
applicable. Sub-s. (1) of s. 28 of the Bonbay Reorgani sation
Act, 1960 provides that as from May 1,1960, there shall be a
separate High Court for the State of CGujarat and that the
H gh Court of Bombay shall becone the H gh - Court for the
State of Maharashtra and sub-s, (2) thereof provides that
the principal seat of the Gujarat Hi gh Court shall be at
such place as the President may, by notified order, appoint-.
It is significant that the Act contains no sinilar provision
with regard to the principal seat of the H gh Court of
Bonbay. That being so, the continued existence of the
principal seat of the Bonbay H gh Court at Bonbay is stil
governed by sub-s. (1) of s. 51. If there is continued
exi stence of sub-s. (1) of s. 51 in relation to the
principal seat of the Hi gh Court for a new State, a fortiori
there is to an equal degree, the continued exi stence of the
provi sions contained in sub-ss. (2) and (3) of s. 51. That
the Legislature pre-supposed the continued existence of s.
51 in relation to the High Court of Bonbay is clear fromthe
opening words of s. 41 of the Bonbay Reorganisation Act,
1960 which provides for the setting up of a pernmanent Bench
of the H gh Court at Nagpur. That section begins with the
words "Wthout prejudice to the provisions of s. 51 of the
St ates Reorgani sation Act, 1956". Thus while enacting that
section, Parliament retained in tact the power conferred on
the President of India and the Chief Justice under s. 51 of
the States Reorgani sation Act, 1956. [666 D, 665 H, 666 E-G
657 C E]

4. (a) The Constitution and structure of a High Court
depends on the statute creating it. It is clear from sub-ss.
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(1) and (2) of s. 51 that the President has the power to
appoint the principal seat of the Hi gh Court for a new State
and al so establish a permanent Bench of that H gh Court at
one or mnore places within the State. Under these provisions
the President has the power not only to define the
territorial jurisdiction of the permanent Bench in relation
to the

658

princi pal seat but also confer on it exclusive jurisdiction
to hear cases arising in the territory falling withinits
jurisdiction. The creation of a permanent Bench under sub-s.
(2) of s. 51 nust therefore, bring about a territoria
bi furcation of the Hi gh Court. In contrast, the power of the
Chi ef Justice to appoint, under sub-s. (3) of s. 51, the
sittings of the Judges and Division Courts of the H gh Court
at places other than the place of the principal seat or the
per manent Bench, s in the unquestioned domain of the Chief
Justice, the only condition being that he nmust act Justice,
the only ~'condition being that he nust act with the approva

of the Governor. It is ~basically an internal matter
pertaining to the Hgh Court. The ~Chief Justice has ful
power, authority and jurisdiction in the matter of

all ocation of the business of the H gh Court and this flows
not only fromthe ~provisions contained in sub-s. (3) of s.
51 but inheres in'himin the very nature of things. The non
obstante clause contained in sub-s. (3) of s. 51 gives an
over riding effect to the power of the Chief Justice. There
is no territorial bifurcation of ~the Hgh Court nerely
because the Chief Justice directed under sub-s. (3) of s. 51
that the Judges and division Courts shall also sit at
Aur angabad. The Judges and division Courts at Aurangabad are
part of the sane H gh Court and they exercise jurisdiction
as Judges of the Hi gh Court of Bonmbay at Aurangabad.[673 G
675 H, 676 A-C, DH, 677 A]

Seth Manji Dhana v. Conmi ssioner of |ncone-tax, Bonbay
JUDGVENT:

Bonbay on July 22, 1958), approved.

Mani ckam Pi |l | ai Subbayya Pillai v. Assistant Registrar
H gh Court of Kerala, Trivandrum AIR (1958) Kerala 188;
overrul ed.

(b) It is difficult to conprehend how the Chief Justice
can arrange for the sittings of the Judges and Division
Courts at a particular place unless there is a seat at that
place. It nmay be true in the juristic sense that the seat of
the Hgh Court nust nean "the principal seat of such Hi gh
Court" i.e. the place where the H gh Court is conmpetent to
transact every kind of business from any part of the
territories within its jurisdiction. It is inpossible to
conceive of a High Court without a seat being assigned to
it. The place where its jurisdiction can be invoked is an
essential and indi spensable feature of the legal institution
known as ' Court’. Where there is only one seat of the H gh
Court it must necessarily have all the attributes of the
principal seat. But where the H gh Court has nore than one
seat, one of them may or nmmy not be the principal seat
according to the legislative scheme. Wien the Chief Justice
nakes an order in terns of sub s. (3) of s. 51 that Judges
and Division Courts of the High Court shall also sit at such
other place, the High Court in the generic sense has also a
seat at such other place. It is both sound reason and
conmonsense to say that the Hi gh Court of Bonbay is |ocated
at its principal seat at Bonbay, but it also has a seat at
the pernmanent Bench at Nagpur. Besides adm nistering
Justice, the Hi gh Court has the adm nistrative control over
the subordinate judiciary in the State. The H gh Court nust
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necessarily carry on the admnistrative functions fromthe
principal seat but it may have nore than one seat for
transaction of judicial business.[673 A-G

Nasi ruddin v. State Transport Appellate Tribunal
[1976] 1 S.C.R 505; distinguished.
659

(c) Provisions simlar to sub-s. (3) of s. 51 of the
Act existed in alnmost all the Letters Patent of the Acts
under which the various High Courts have been constituted.
Clause 31 in each of the Letters Patent under which the High
Courts of Calcutta, Mdras and Bonmbay were established
provi ded for "exercise of jurisdiction elsewhere than at the
ordinary place of sitting of the H gh Court" Whenever a High
Court was established by Letters Patent under s. 1 of the
I ndian H gh Courts Act, 1861, or wunder s. 113 of the
Government of India Act, 1935. The High Court was 'erected
and established” at a oparticular place mentioned in the
Letters Patent. ~The expression ’erect and establish® in
relation to a H gh Court nmeant nothing nore than to indicate
the establishnent of the High Court at a particular place
where the High Court was conpetent to transact every kind of
busi ness arising fromany part of the territory withinits
jurisdiction. [674 C 675 F, 674 E-F, 675 B-(

&

ClVIL APPELLATE' JURI SDICTION.- Civil Appeal No. 3379 of
1981

Appeal by Special |eave fromthe Judgnent and order
dated the 14th Decenber, 1981 of the Bonbay H gh Court in
Wit Petition No. 1104 of 1981

F.S. Nariman, Arvind V. Savant and M'N. Shroff for the
Appel | ant .

A L. Settwal, and Ms. Jayshree Wad for Respondent No.
1

D. R Dhanuka, Lalit Bhasin, Vinay Bhasin, Suraj M Shah
and Vi neet Kumar for Respondent No. 2.

L.N. Sinha, Attorney General, MK Banerjee, Additiona
Solicitor CGeneral of |India and Mss A Subhashini for
Respondent No. 3.

S.B. Bhasne, S.V. Tanbwekar and R G Bhadekar ~ for
Interveners 1-6.

V.N. Ganpule for Intervener No. 7.

The Judgnent of the Court was delivered by

SEN, J. This appeal by special leave is directed
agai nst the judgnent and order of the Bonbay H gh Court
dat ed Decenber 14, 1981. By its judgment the (H gh Court
struck down an order dated August 27, 1981 by which the
Chi ef Justice of the Bonbay Hi gh Court, in exercise of his
powers under sub-s. (3) of s. 51 of t he St ates
Reor gani zation Act, 1956 (Act XXXVII of 1956) (for | short
"the Act’) with the prior approval of the Governor of
Mahar ashtra, directed that the Judges and Division Courts of
the Hi gh Court of
660
Bonbay shall also sit at Aurangabad with effect from August
27, 1981 for the disposal of cases arising out of the
Mar at hwada regi on of the State of Maharashtra.

By an order dated May 4, 1982 we all owed the appeal and
set aside the judgnent of the H gh Court since it did not
appear to wus that the inpugned order issued by the Chief
Justice suffered from any infirmty, | egal or
constitutional. W now proceed to give our reasons.

By virtue of sub-s. (1) of s. 49, the High Court of
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Bonbay exercising immediately before the appointed day i.e.
Novermber 1, 1956, jurisdiction in relation to the existing
State of Bonbay, was deened to be the Hi gh Court for the new
State of Bombay constituted under sub-section (1) of s. 8 of
the Act. Inmediately before the appointed day, i.e. on
Cct ober 27, 1956, the Central CGover nent whil e
tel egraphically comunicating to the then Chief Justice
(Chagla, C.J.) the issue of a Presidential Oder under sub-
s. (1) of s. 51 of the Act appointing Bonbay to be the
principal seat of the Hi gh Court for the new State of Bonbay
with effect from Novenmber 1, 1956, conveyed that as from
that date the High Court shall function only at that place
unl ess the Chief Justice issued an order under sub-s. (3) of
s. 51 of the Act that tenporary Benches nay al so function at
ot her places. The then Chief Justice was advised that he
shoul d i ssue such notification on the appointed day, i.e.
Novermber 1, 1956, for _the establishment of Circuit Benches
at Nagpur = and Raj kot with a viewto preserve the continuity
of judicial admnistration, since the H gh Court of Madhya
Pradesh had its principal seat at Nagpur and the H gh Court
of Saurashtra —at Rajkot, ~prior to the appointed day. The
then Chief Justice accordingly issued an order under sub-s.
(3) of s. 51 of the Act with the prior approval of the
CGovernor by which he appointed Nagpur —and Rajkot to be
pl aces at which the Judges and Division Courts of the Bonbay
Hi gh Court would also sit with effect from Novenber 1, 1956.
The two Benches at  Nagpur and Raj kot continued to function
till May 1, 1960 when the bilingual State of Bombay was
bi furcated into two separate States-The State of Mharashtra
and the State of Cujarat-by the Bonmbay Reorganization Act,
1960 (Act, XI OF 1960).

Prior to the constitution of the States Reorganization
Conmi ssion in Decenmber 1953, |eaders of political parties
from the Mar at hi - speaki ng areas in~ the Vidarbha and
Mar at hwada regi ons and of the then State of Bonbay signed an
agreement or pact called
661
the Nagpur pact on Septenber 23, 1953 which fornmed a basis
for joint representation to the States Reorganization
Comm ssion and was the basis for the formation of
Maharashtra as a new State for the Marathi-speaki ng people
of the former State of Bonbay, the Vidarbha region of the
forner State of Madhya Pradesh, and the Marat hwada regi on of
the erstwhile State of Hyderabad. Cl. (7) of the Nagpur Pact
provides that the provision with regard to the establishnent
of a permanent Bench of the Hi gh Court at Nagpur shall apply
mutatis nmutandis to the Marat hwada region

It appears that due to continued demand of the people
of Marathwada region for the establishment of a pernanent
Bench of the High Court at Aurangabad under sub-s. (2) of s.
51 of the Act, the State Governnment first took up-the issue
with the then Chief Justice (Kantawala, C.J.) in 1977. On
March 22, 1978, the State Legislative Assenbly passed a
unani nous resol ution supporting a demand for the
establ i shnent of a permanent Bench of the High Court  at
Aur angabad to the effect:

"Wth a viewto save huge expenses and to reduce
the i nconveni ence of the people of the Marathwada and

Pune regions in connection with | egal proceedings, this

Assenbly reconmmends to the Government to make a request

to the President to establish a permanent Bench of the

Bonbay Hi gh Court having jurisdiction in Mrathwada and

Pune regi ons, one at Aurangabad and the other at Pune."
The said demand for the constitution of a pernmanent Bench of
the H gh Court at Aurangabad was supported by the State Bar
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Counci| of Maharashtra, Advocates’. Association of Wstern
I ndi a, several bar associations and people in general. It is
necessary here to nmention that the resolution at originally
noved made a demand for the setting up of a permanent Bench
of the Hi gh Court of Bonmbay at Aurangabad for the Marat hwada
region, and there was no reference to Pune which was added
by way of amendment. Initially, the State Governnent made a
reconmendation to the Central Government in 1978 for the
establishment of two permanent Benches under sub-s. (2) of
s. 51 of the Act, one at Aurangabad and the other at Pune,
but later in 1981 confined its reconmrendati on to Aurangabad
al one.

The State Governnent thereafter took a Cabinet decision
in January, 1981 to establish a pernmanent Bench of the High
Court at
662
Aur angabad and this was® conveyed by the Secretary to the
CGovernment, of Maharashtra, Law & Judiciary Departnent,
conmuni cated by his letter dated February 3, 1981 to the
Regi strar._and he was requested, with the perm ssion of the
Chi ef Justice, to submt ~proposal s regarding acconmbdati on
for the Court and residential bungalows for the Judges,
staff, furniture etc. necessary for setting up the Bench. As
aresult of this comunication, the Chief Justice wote to
the Chief Mnister on” February 26, 1981 signifying his
consent to the establishment of a ‘pernanent Bench at
Aur angabad. After adverting to the fact t hat hi s
predecessors had opposed such a nove and had indicated,
amongst ot her things, that such a step involved, as it does,
breaking up of the integrity of the institution and the Bar
which woul d necessarily inpair the quality and quantity of
the di sposals, he nonethel ess went on to say:

"As against that | ampersonally aware of the
difficulties to which the litigant public of Marat hwada
is subjected to, in regard to their causes in this High
Court since the Marathwada area becane a part of the
Bonbay State with effect  from 1.11.1956, resulting
virtually in the stifling of the genuine Vlitigation
therefrom Gievances on this count are many and
genuine to ny know edge. Establishment and continued
exi stence of the Benches in the H gh Courts of Madhya
Pradesh, Uttar Pradesh, Bihar, Kerala and a Bench at
Nagpur in our own State, nake it difficult for themto
believe that their claimfor a Bench alone is liable to
be ignored because of any such view of the Law
Conmi ssion or the Jurists. This only goes to deepen the
bitterness and sense of injustice that is preval ent
among them "

It however becane evident by the mddle of June, 1981
that the Central Governnent would take tine in reaching a
deci sion on the proposal for the establishnent of a
per manent Bench under sub s. (2) of s. 51 of the Act at
Aur angabad as the question involved a nmuch |arger issue,
viz. the principles to be adopted and the criterion laid
down for the establishment of permanent Benches of High
Courts generally. This neant that there would be inevitable
delay in securing concurrence of the Central Government and
the issuance of a Presidential Notification under sub-s. (2)
of s. 51 of the Act. On June 12, 1981, the State CGovernnent
accordingly took a Cabinet decision that pending the
est abl i shnent of a permanent Bench under
663
sub-s. (2) of s. 51 of the Act at Aurangabad for the
Mar at hwada regi on, resort be had to the provisions of sub-s.
(3) thereof. On June 20, 1981 Secretary to the CGovernnent of
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Maharashtra, Law and Judiciary Departnent wote to the
Regi strar stating that there was a possibility of the del ay
in securing concurrence of the Central Governnent and the
i ssuance of a notification by the President under sub-s. (2)
of s. 51 of the Act for the establishnent of a pernanent
Bench at Aur angabad and in order to tide over the
difficulty, the provisions of sub-s. (3) of s. 51 of the Act
may be resorted to and he therefore requested the Chief
Justice to favour the Governnent with his views in the
matter at an early date. On July 5, 1981, the Law Secretary
waited on the Chief Justice in that connection. On July 7,
1981 the Chief Justice wote a letter to the Chief Mnister
in which he stated that the Law Secretary had conveyed to
himthe decision of the State Government to have a Circuit
Bench at Aurangabad under sub-s. (3) of s. 51 pending the
decision of the Central Covernnent to establish a pernmanent
Bench there wunder sub-s: (2) of s. 51 of the Act. The Chief
Justice then added:

"I agree -that sone such step is necessary in view
of .tthe preparations nade by the Governnent at huge
costs and the mounting expectations of the people
there. "

Rest of the letter -deals” with the problem of finding
resi dential accomodation for the Judges; staff, increase in
strength of Judges etc.

On July 20, 1981, the Law Secretary addressed a letter
to the Registrar requesting him to forward, wth the
perm ssion of the Chief Justice, proposal as is required
under sub-s. (3) of 's. 51 for the setting up of a Bench at
Aurangabad. In reply to the sane, the Registrar by his
letter dated July 24, 1981 conveyed that the Chief Justice
agreed with the suggestion of the State Governnent that
action had to be taken under sub-s. (3) of s. 51 of the Act
for which the approval of the Governor was necessary and he
encl osed a copy of the draft order which the Chief Justice
proposed to issue under sub-s. (3) of s. 51 of the Act. On
August 10, 1981, the Law Secretary conveyed to the Registrar
the approval of the Governor. On August 27, 1981, 'the Chief
Justice issued an order under sub-s. (3) of s. 51 of the Act
to the effect:

664

"I n exercise of the powers conferred by sub-s. (3)
of s. 51 of the State Reorganization Act, 1956 (No. 37
of 1956) and all other powers enabling him in this
behal f, the Hon’ ble the Chief Justice, with the
approval of the Governor of Mharashtra, is pleased to
appoi nt Aurangabad as a place at which the Hon' ble
Judges and Division Courts of the Hgh Court of
Judi cature at Bonmbay may also sit."

The High Court has set aside the inpugned notification
i ssued by the Chief Justice under sub-s. (3) of s. 51 of the
Act on the follow ng grounds, nanely: (1) The inpugned order
i ssued by the Chief Justice under sub-s. (3) of s.51 of the
Act was not directly connected with or related to problens
arising out of the reorganization of the States i.e. there
is no nexus between the purpose and objects of the Act and
the setting up of Aurangabad as a venue for additional seat
of the H gh Court, (2) The provisions of the Act and in
particular of s. 51 were not intended to be operative in
definitely and they were neant to be exercised either
imediately or within a reasonable tine and therefore the
exercise of the power by the Chief Justice under sub-s. (3)
of s. 51 of the Act appointing Aurangabad as a pl ace where
the Judges and Division Courts of the H gh Court may al so
sit after a |apse of 26 years is constitutionally
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imperm ssible, (3) The State of Mharashtra was not a new
State within the nmeaning of s. 51 read with s. 2(1) of the
Act after the bifurcation of the bilingual State of Bonbay
into the State of Mharashtra and the newly constituted
State of @ujarat under s. 3 of the Bonbay Reorganization
Act, 1960 and therefore the power of the President of India
to establish a pernmanent Bench or Benches of the H gh Court
under sub-s. (2) of s. 51 of the Act and that of the Chief
Justice to appoint with the prior approval of the Governor a
pl ace or places where the Judges and the Division Courts of
the H gh Court may also sit under sub-s. (3) thereof, can no
| onger be exercised, (4) The power conferred on the Chief
Justice under sub s.(3) of s. 51 of the Act to appoint a
pl ace or places where the Judges or the Division Courts of
the Hgh Court nay also sit, does not include a power to
establish a Bench or~ Benches at such places, and he had no
power or authority under sub-s. (3) of s. 51 of the Act to
i ssue administrative directions for the filing or
institution of° proceedings at ~such a place and (5) The
i mpugned ‘notification issued by the Chief Justice under sub-
s. (3) of s. 51 of the Act was a  col ourabl e exercise of
power and therefore liable tobe struck dowmn. W are afraid,
the Hi gh Court has proceeded on wholly wong premn ses.
665
Section 51 of 'the Act provides as follows:
"51. Principal seat and other places of sitting of
H gh Courts for new States.
(1) The principal seat of  the H gh Court for a
new State shall be ~at such place as the
Presi dent may, be notified order, appoint.
(2) The President —may, after consultation wth
the Governor of a new State ~and the Chief
Justice of the High Court for that State, by
notified order, provide for the establishnent
of a permanent bench or benches of that Hi gh
Court at one or nore places within the State
other than the principal seat of the High
Court and for any matters connect ed
therew t h.
(3) Notwithstanding anyt hi-ng cont ai ned in
subsection (1) or sub-section (2), the Judges
and Division Courts of the Hgh Court for a
new State may al so sit at such other place or
places in that State as the Chief~ Justice
may, wth the approval of the Governor,
appoint."
There questions arise for consideration in this appeal
(1): Whether the power of the President under sub-s. (2) of
s. 51 of the Act or that of the Chief Justice of the Hi gh
Court under sub-s. (3) of s. 51 of the Act, can no longer be
exercised due to |lapse of tinme. (2) Whether the exercise of
power by the Chief Justice under sub-s. (3) of s. 51 of the
Act appointing Aurangabad to be a place at which the Judges
and Division Courts of the High Court shall also sit is co-
related to the reorganization of the States, or he has no
nexus with the object and purposes sought to be achi eved by
the Act and is only a part of t he demand for
decentralization of the adnministration justice in general
(3) Whether the power of the Chief Justice under sub-s. (3)
of s. 51 of the Act does not include a power to establish a
Bench or Benches at such place or places carving out
territorial jurisdiction for such Benches and authorising
the filing or institution of proceedings at such pl aces.
It is difficult to agree with the High Court that the
H gh Court of Bonmbay is not the High Court of a new State
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wi thin the neaning

666

of sub-s. (1) of s. 49 of the Act, nmerely because the
bilingual State of Bonbay was bifurcated into two separate
States of Maharashtra and @ujarat under s. 3 of the Bonbay
Reor gani zati on Act, 1960. Nor do we see any valid basis for
the view taken by the Hgh Court that the power of the
President to establish a permanent Bench or Benches of the
H gh Court under sub-s. (2) of s. 51 of the Act or that of
the Chief Justice to appoint, with the approval of the
CGovernor, a place or places where the Judges and Division
Courts may also sit under sub-s. (3) of s. 51 of the Act,
can no |onger be exercised, in relation to the H gh Court of
Bonbay. It was right by not disputed before us that the High
Court of Bonbay was the H gh Court for the new State of
Bonbay within the meani ng-of sub-s. (1) of s. 49 of the Act
and therefore the provisions «of s. 51 of the Act are stil
applicable. That nust be so because the H gh Court of Bonbay
owes its /principal seat at Bonbay to the Presidential Oder
i ssued under sub-s. (1) of s. 51 of the Act. The expression
"new State" occurring in sub-s. (1) of s. 49 of the Act is
defined in s. 2(i) to nmean "a State formed under the
provisions of Part II". The State of Bonbay was a new State
fornmed under s. 8 ~of the Act, which occurs in Part Il1. The
Bonbay Reorgani zation ~Act, 1960 (Act No.Xl of 1960) which
reconstituted the erstwhile State of Bonbay into the State
of Maharashtra and the State of Cujarat provides, inter
alia, by sub-s. (1) of s. 28 that,  as fromthe appointed
day, i.e. My 1, 1960, there shall be a separate Hi gh Court
for the State of @ujarat and that the Hi gh Court of Bonbay
shal | becone the High Court for the State of ‘Maharashtra
Sub-s. (2) of s. 28 of that Act provides that the principa
seat of the Gujarat Hi gh Court shall be at such place as the
President may, by notified order, appoint. It is rather
significant that the Bonbay Reorgani zati on Act, @ 1960
contains no simlar provision wth regard to the principa
seat of the High Court of Bonbay. That being /so, the
continued existence of the principal seat of the Bonbay Hi gh
Court at Bonbay is still governed by sub-s. (1) of s. 51 of
the Act. This conclusion of ours is reinforced by the
opening words of s. 41 of that Act which provides for the
setting up of a permanent bench of the Bonbay Hi gh Court at
Nagpur, and it reads:

"41. Permanent Bench of Bonbay Hi gh Court — at
Nagpur - Wt hout prejudice to the provisions of s. 51 of
the States Reorgani zation Act, 1956, such Judges of the
H gh Court at Bonbay, being not |less than three in

667

nunber, as the Chief Justice may fromtime to 'tine
nom nate, shall sit at Nagpur in order to exercise the
jurisdiction and power for the tinme being vested in
that High Court in respect of cases arising in the
di stricts of Bul dana, Akola, Anravati, Yeotnal, Wardha,
Nagpur, Bhandara, Chanda and Raj pura:

Provided that the Chief Justice may, in-his

di scretion, order that any case arising in any

such districts shall be heard at Bombay."

The legislative intent is clear and explicit by the use
of the words "Wthout prejudice to the provisions of s. 51
of the States Reorganization Act, 1956". The |egislature
pre-supposed the continued existence of s. 51 of the Act in
relation to the High Court of Bonbay. That shows that while
enacting s.41 of the Act, Parlianent retained the power of
the President of India both under sub-s. (1) and sub-s. (2)
of s.51 of the Act and that of the Chief Justice under sub-
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s. (3) thereof. If there is continued existence of sub-s.
(1) of s.51 of the Act in relation to the principal seat of
the High Court for a new State, a fortiori, there is, to an
equal degree, the continued, existence of the provisions
contained in sub-ss. (2) and (3) of s. 51 of the Act. This
is also clear fromthe provisions of s. 69 of the Act which
in terns provides that Part V which contains s.51 of the Act
shal | have effect subject to any provision that nay be nade,
on or after the appointed day with respect to the Hi gh Court
of a new State, by the Legislature or any other authority
havi ng power to make such provision.

Nor can we subscribe to the proposition that the power
of the President under 'sub-s. (2) of s. 51 of the Act, or
that of the Chief Justice of the H gh Court of a new State
under sub-s. (3) of that section, can no | onger be exercised
due to | apse of tinme.  The High Court is of the viewthat the
provisions of the Act and in particular of s. 51 were neant
to be exercised either imrediately or wthin a reasonable
time of the reorganization of the States and therefore the
exerci se 'of -~ the power by the Chief Justice under sub-s. (3)
of s. 51 of the Act appointing Aurangabad as a pl ace where
the Judges and Division Courts of the H gh Court may al so
sit, after a lapse of 26 years, is constitutionally
i nperm ssible. Any ~other view, according to the H gh Court,
is bound to give /'rise to a very ananplous situation as in
ni ne out of sixteen States not affected by the Act,

668

the creation of a permanent Bench of a Hi gh Court nust be by
an Act of Parlianent while in seven new States fornmed under
the Act, the sane could be achieved by a Presidentia

Notification wunder sub-s. (2) of s. 51 of ‘the Act.
Furthernore, in States where the High Court's wer e
established by Letters Patent, the powers conferred on the
Chief Justices of the H gh Courts qua sittings of single
Judges and Division Courts can be exercised only wth
| egi sl ative sanction whereas under~ sub s. (3) of s. 51 it
can be done by the Chief Justice of the High Court for a new
State, with the approval of the Governor of that State. Such
a construction of the provisions of s. 51 of the Act would,
according to t he Hi gh Court, resul t in creating
di scrimnati on between the States. The reasoning of the Hi gh
Court that the Act being of a transitory nature, the
exercise of the power of the President under sub-s. (2) of
s. 51 of the Act, or of the Chief Justice under sub-s. (3)
thereof, after, a lapse of 26 vyears, would be a complete
nullity, does not inpress us at all. The provisions of sub-
ss. (2) and (3) of s. 51 of the Act are supplenental or
incidental to the provisions made by Parlianent under Arts.
3 and 4 of the Constitution. Art. 3 of the <Constitution
enabl es Parliament to nake a law for the formation of 'a new
State. The Act is a law under Art. 3 for the reorganization
of the States. Art. 4 of the Constitution provides that the
law referred to in Art. 3 may contain "such suppl enmental,
i ncidental and consequential provisions as Parlianment —may
deem necessary". Under the schene of the Act, these powers
continue to exist by reason of Part V of the Act unless
Parliament by law otherwise directs. The power of the
Presi dent under sub-s. (2) of s. 51 of the Act, and that of
the Chief Justice of the H gh Court under sub-s. (3) thereof
are intended and meant to be exercised fromtime to time as
occasion arises, as there is no intention to the contrary
mani fested in the Act wthin the neaning of s. 14 of the
CGeneral C auses Act. The High Court has assunmed that the
provisions of sub-ss (2) and (3) of s. 51 of the Act have
"ebbed out’ by lapse of tine. This assunption is plainly
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contrary to the neaning and effect of s. 69 of the Act which
interns provides that Part V which contains s. 51 of the
Act, shall have effect subject to any provision that may be
made on or after the appointed day with respect to the High
Court of any State, by the Legislature or any other
aut hority having power to make such provision

It is a matter of common know edge that Parlianent
considered it necessary to reorgani ze the existing States in
India and to provide for it and other matters connected
therewith and with that end in Vi ew, t he St at es
Reor gani zati on Act, 1956 was enacted. As a result
669
of reorgani zation, boundaries of various States changed.
Sone of the States nmerged into other States in its entirety,
while sone States got split and certain parts thereof nerged
into one State and other. parts into another. These
provi sions were bound to give rise, and did giverise, to
various conpl ex ~problems. These problens are bound to arise
from tine to tinme. The Act  is a permanent piece of
| egi slatiionon the Statute Book. Section 14 of the Genera
Cl auses Act, 1897 provides that, where, by any Central Act
or Regulation, any power is conferred, then wunless a
different intention appears, that power may be exercised
fromtime to time as occasion arises. The Section enbodies a
uniform rule of / construction. That 'the power nmay be
exercised from time to tine when occasion arises unless a
contrary intention appears is therefore well settled. A
statute can be abrogated only by express or inplied repeal
It cannot fall into desuetude or become inoperative through
obsol escence or by lapse of time. In R v London Country
Council (1), Scrutton L.J. put the matter thus:

"The doctrine that, because -a certain nunber of
people do not like an Act and because a good many
peopl e disobey it, the Act is therefore "obsol escent”
and no one need pay any attention to, it is a very
dangerous proposition to hold  in any constitutiona
country. So long as an Act (is on the statutebook, the
way to get rid of it is to repeal or alter it in
Parliament, not for subordinate bodies, who are bound
to obey the law, to take upon thensel ves to disobey an
Act of Parlianent.”

As to the theory of desuetude, Allen in his 'Law in the
Maki ng, 5th edn. p. 454 observes:

"Age cannot wither an Act of Parlianent, and at no
time, so far as | amaware, has it ever been adnitted
in our jurisprudence that a statute mnight becone
i noperative through obsol escence.”

The | earned author nmentions that there was at one tine
a theory which, in the nane of ’'non-observance’ cane very
near to the doctrine of Desuetude, that if a statute had
been in existence for any considerable period w thout ever
being put into operation it may be of little or no effect.
The rul e concerni ng desuetude has
670
al ways net with such general disfavour that it seens hardly
profitable to discuss it further. It cannot be said that
sub-s. (2) or (3) of s. 51 of the Act can be regarded as
obsol escent. The opening words of s. 41 of the Bonbay
Reor gani zati on Act, 1960 manifest a clear |legislative
intention to preserve the continued existence of the
provisions contained ins. 51 of the Act. It was as recent
as Decenber 8, 1976 that the President issued a notification
under sub-s. (2) of s. 51 of the Act for the establishnent
of a permanent Bench of the Rajasthan H gh Court at Jai pur
The High Court is therefore not right in observing that the
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provisions of s. 51 of the Act were not intended to be
operative indefinitely and they were neant to be exercised
either imrediately or within a reasonable time, or that the
powers of the President or the Chief Justice thereunder can
no |l onger be exercised in relation to the H gh Court of
Bonbay.

The conclusion reached by the H gh Court that the
i mpugned notification issued by the Chief Justice under sub-
s. (3) of s. 51 of the Act was not directly connected with
the reorganization of the States, or had no nexus with the
objects and purposes sought to be achieved by the Act but
was only as part of the demand for decentralization of the
adm nistration of justice in general, can only be justified
as a necessary corollary flowing fromits views expressed on
ot her aspects of the matter. The creation of 14 new States
by Part |1 of the Act based on a linguistic basis virtually
led to the re-drawing of the ~political map of India as a
whol e. Even after the reorganization of the States in 1956,
the political ~ map of India continued to change owing to the
gr owi ng pressure of political consi derati ons and
circunst ances.  The formation of the linguistic State of
Bonbay constituted under s. 8 of the Act becane the source
of struggl e between the CGujarati and Marathi-speaki ng peopl e
as a result of which the State of Bonbay was further
bi furcated in 1960. These political changes necessarily
affected the constitution and structure of the H gh Court.
Under the Constitution, Parlianment alone has the |egislative
conpetence to make ‘a'law relating to the subject under Entry
78 of List | of the Seventh Schedule which reads:

"78. Constitution and organisation (including
vacations) of the H gh Courts except provisions as to
officers and servants of Hi gh Courts: persons entitled
to practise before the High Courts:

Under the schene of the Act,” it ~would appear that
havi ng constituted a Hi gh Court for the new State of Bomnbay
under sub-s.
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(1) of s. 49 of the Act and conferred jurisdiction on it
under s. 52 in relation to the territories of the new State

Parliament left it to the various  high Constitutiona

functionaries designated in the three sub-sections of s. 51
of the Act to determne the place where the principal seat
of the Hgh Court should be located and places where
permanent Bench or Benches of the H gh Court” may  be
established or where the Judges and Division Courts of the
H gh Court may also sit. on the reorgani zation of the States
as from the appoint day, i.e. Novenber 1, 1956, the
territories of the new State of Bombay formed under s. 8 of
the Act and with it the jurisdiction of the H gh Court was
consi derably extended. The nerger of the newterritories of
the Vidarbha region of the former State of Madhya Pradesh
and the Mar at hwada region of the erstwhile State of
Hyder abad together with the Saurashtra region of the newy
constituted State of CGujarat was an additional source  of
strength of the High Court. It becane necessary for the nore
conveni ent transaction of judicial business to establish, as
fromthe appointed day, two Benches of the High Court at
Nagpur and Raj kot to deal with matters arising from Vi darbha
and Saurashtra regions respectively. The formation of the
separate State of Gujarat in 1960 under s. 3 of the Bonbay
Reor gani zati on Act, 1960 resulted in severance of ties not
only with the Saurashtra region but also with the Qujarat
districts over which the H gh Court had exerci sed
jurisdiction for about a century. The H gh Court of Bomnbay
therefore underwent a major transformation in 1956 when the
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bilingual State of Bonbay was forned under s. 8 of the Act
and then again in 1960 when with the formation of a separate
State of Cujarat under s. 3 of the Bonbay Reorganization
Act, the residuary State of Bonbay was to be known as the
State of Maharashtra. Nagpur which ceased to be the seat of
the H gh Court of the new State of Madhya Pradesh, was given
a Bench by an order issued by the then Chief Justice of the
H gh Court under sub s. (3) of s. 51 of the Act. The
arrangenent was nade pernmanent by s. 41 of that Act which
provided for the establishment of a permanent Bench at
Nagpur to deal with cases arising out of the Vidarbha
region. It was a sol emn assurance given to the people of the
Mar at hwada regi on of the erstwhile State of Hyderabad by cl
(7) of the Nagpur Pact that the provision with regard to the
establishment of a permanent. Bench at Nagpur shall also
apply mutatis nmutandis to the Marathwada regi on

There has been a |ong-standing denmand ever since the
formation of the bilingual State of Bombay under s. 8 of the
Act for the establishnent of a permanent Bench of the Bonbay
H gh Court at
672
Aur angabad under sub-s. (2) ~of s. 51 of the Act for the
di sposal of cases arising out of the Marathwada region of

the State of Maharashtra and the matter is still under the
active consideration of the Central Governnent. Pending the
deci si on of t he Central CGover nient regardi ng t he

establ i shnent of a pernanent Bench of the H gh Court under
sub-s. (2) of s. 51 of the Act ~at Aurangabad for the
Mar at hwada regi on, ‘the Chief Justice of the Bombay High
Court issued the inpugned order for the establishnent of a
Bench at Aurangabad with effect from August 27, 1981.

The only other point to be considered, and this was the
point principally stressed in this appeal, is whether the
power conferred on the Chief Justice under sub-s. (3) of s.
51 of the Act to appoint a place or places where the Judges
and Division Courts may also sit, does not include a power
to establish a Bench or Benches at such place or places, nor
that he had any power or authority thereunder ‘to /issue
administrative directions for the filing or institution of
proceedi ngs at such a place. There is quite sone discussion
in the judgnent of the Hi gh Court on the distinction between
the "sittings" of the Judges and Division Courts and the
"seat" of the High Court and after going into the history of
the constitution of the various H gh Courts in India andthe
Letters Patent constituting such Hi gh Courts, the H gh Court
hol ds that the exercise of the power by the Chief Justice
under sub-s. (3) of s. 51 of the Act is bad in lawas it
brings about a territorial bifurcation of the H gh Court.
According to the High Court, the Judges and Division Courts
at Aurangabad were conpetent to hear and decide /cases
arising out of the districts of the Mrathwada region
assigned to them by the Chief Justice, but the Chief Justice
had no power or authority under sub s. (3) of s. 51 of the
Act to issue admnistrative directions for the filing or
institution of proceedings at such a place. The judgnent of
the High Court nainly rests on the decision of the Kerala
Hi gh Court in Manickam Pillai Subbayya Pillai v. Assistant
Regi strar, H gh Court Kerala, Trivandrun(l) and the minority
view of Raina, J. in Abdul Taiyab Abbasbhai Malik & O's. v.
The Union of India & Ors.,(2) following the Kerala view

It is not necessary for our purposes to go into the
di stinction sought to be drawn between the "sittings" of the
Judges and Division Courts at a place and the "seat" of the
H gh Court. It is
673
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difficult to conprehend how the Chief Justice can arrange
for the sittings of the Judges and Division Courts at a
particular place unless there is a seat at that place. It
may be true in the juristic sense that the seat of the High
Court must nean "the principal seat of such High Court,"
i.e. the place where the High Court is conpetent to transact
every kind of business fromany part of the territories
withinits jurisdiction. It is inpossible to conceive of a
Hi gh Court without a seat being assigned to it. The place
where it would sit to administer justice or, in other words,
where its jurisdiction can be invoked is an essential and
i ndi spensabl e feature of the |legal institution, known as a
Court. Where there is only one seat of the H gh Court, it
nmust necessarily have all the attributes of the principa
seat. But where the High Court has nore than one seat, one
of them may or nmay not be the principal seat according to
the legislative schene. It ~is both sound reason and
comonsense to say that the H gh Court of Bonbay is |ocated
at its| principal seat at Bonbay, but it also has a seat at
the permanent Bench at Nagpur. Wen the Chief Justice nakes
an order -in ternms of sub-s. (3) of s. 51 of the Act that
Judges and Division Courts of the Hi gh Court shall also sit
at such other places, the H gh Court in the genetic sense
has also a seat at such other places. W may drew some
anal ogy from the provisions of Art. 130 of the Constitution
whi ch reads:

"130. The Suprenme Court shall sit in Delhi or in
such other place or places, as~ the Chief Justice of
India may, wth the approval of the President, from
time to time, appoint.”

It is necessary to enphasize that besides admnistering
justice, the High Court has the adm nistrative control over
the subordinate judiciary in State. The H gh Court nust
necessarily carry on its admnistrative functions fromthe
principal seat, i.e. the place where the Hi gh 'Court
transacts every Kind of business in all its capacities. The
Hi gh Court as such is located there, but it nmay have nore
than one seat for transaction of  judicial business. The
constitution and structure of the H gh Court depends on the
statute creating it. The decision in  Nasiruddin v. State
Transport Appellate Tribunal (1) is not directly in point _as
it turned on the construction of the provisions of the U P
H gh Courts (Amalgamation) order, 1948. It is however an
authority for the proposition that after the
674
amal gamation of the High Court of Allahabad and the Chief
Court of OQudh, the tw H gh Courts ceased to “exist and
becane Benches of the newy constituted Hi gh Court by the
nane of the Hi gh Court of Judicature at Allahabad. Further
the Court held that a case "instituted' at a particular
Bench had to be "heard" at that Bench. It recognized that
there can be two seats of the High Court wi thout a principa
seat .

It nust here be nentioned that provisions simlar to
sub-s.(3) of s. 51 of the Act existed in alnost all the
Letters Patent or the Acts under which the various High
Courts have been constituted. Wiile introducing the Bill of
1861 in the British Parlianment for the establishment of the
Hi gh Courts for the Bengal Division of the Presidency of
Fort Wlliam and also at Madras and Bonbay, Sir Charles
Wbod, Secretary of State for India, laid stress on the
advant age of the Judges of the new Courts going on circuit
to try crimnal cases. He said:

"Now according to the provisions of this Bill, the
Judges of the Supreme Court may be sent on circuit




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 19

throughout the country...... It may be inpossible in a
country like Indiato bring justice to every nman's
door, but at all events the system now proposed wil |

bring it far nearer than at present.”

VWhen we examine the constitution of the various Hi gh
Courts in India, one thing is «clear that whenever a Hi gh
Court was established by Letters patent under s. 1 of the
Indian High Courts Act, 1861 called the Charter Act, or
under s. 113 of the Governnment of India Act, 1935, the Hi gh
Court was created and established at a particular place
mentioned in the Letters Patent. S. 1 of the Charter Act
provided that it shall be lawful for Her Majesty, by Letters
Pat ent under the great seal of the United Kingdom to erect
and establish a Hi gh Court of Judicature at Fort WIIliam at
Bengal for the Bengal Division of the Presidency of the Fort
Wlliam and by like Letters Patent, to erect and establish
like H gh Courts at Madras and Bombay for these Presidencies
respectively. In° pursuance of these provisions by Letters
Pat ent i ssued by Her Majesty . in 1862, the Chartered High
Courts of  Cal cutta, Madras -and Bonbay were established. In
virtue of -the powers conferred by s. 16 of the Act the Crown
by Letters Patent established in 1866 at Agra a Hi gh Court
of Judi cature for North-Western Provinces for the Presidency
of Fort Wlliam to be called a H gh Court of Judicature for
Nort h
675
Western Provinces.. The seat of the High Court for the North
Western Provinces was shifted fromAgra to Al llahabad in 1869
and its designation was altered to the Hgh Court of
Judi cature at Al lahabad by Supplenmentary Letters Patent
issued in 1919 in pursuance of s. 101 (5) of the Governnent
of India Act, 1915. The expression "erect and establish" in
relation to a High Court meant nothing nore than to indicate
the establishnent of the Hi gh Court at a particular place
where the High Court was conpetent to transact every kind of
busi ness arising fromany part of the territory withinits
jurisdiction.

C. 31 of the Letters Patent for the Hi gh Court of
Cal cutta provides for "exercise of jurisdiction elsewhere
than at the ordinary place of sitting of the Hgh Court" and
it reads as foll ows:

"And we do further ordain that whenever it shal
appear to the Governor General in Council convenient
that the jurisdiction and power by these our Letters
Patent, or by the recited Act, vested in the said High
Court of Judicature at Fort WIIliamin Bengal, should
be exercised in any place within the jurisdiction of
any Court now subject to the superintendence of the
said High Court, other than the usual place of sitting
of the said High Court, or at several such places by
way of circuit, the proceedings in cases before the
said High Court at such place or places shall be
regul ated by any law rel ating thereto which has been or
may be made by conmpetent |legislative authority for
I ndia."

The Letters Patent for the H gh Courts of Madras and Bonbay
are mutatis nutandis in alnmost the same terns. d. 31 of
these Letters Patent sinmilarly provided for "exercise of
jurisdiction el sewhere than at the ordinary place of sitting
of the H gh Court.” It would appear therefromthat the power
to direct that the High Court shall sit at a place or places
other than the usual place of sitting of these Hi gh Courts
was a power of the Governor-General in Council, and the
proceedings in cases before the said H gh Courts at such
pl ace or places were to be regulated by any law relating
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thereto which had been or mght be nmade by conpetent
| egislative authority for India.

It is clear upon the terms of s. 51 of the Act that
undoubtedly the President has the power under sub-s. (1) to
appoi nt the principa
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seat of the High Court for a new State. Likew se, the power
of the Presi dent under sub-s. (2) t her eof after

consultation with the Governor of a new State and the Chief
Justice of the High Court for that State, pertains to the
establ i shnent of a permanent Bench or Benches of that Hi gh
Court of a new State at one or nore places within the State
other than the place where the principal seat of the Hi gh
Court is located and for any matters connected therewith
clearly confer power -~ on ‘the President to define the
territorial jurisdiction of the permanent Bench in relation
to the principal  seat” as also for the confernment of
exclusive jurisdiction to such permanent Bench to hear cases
arising in districts falling withinits jurisdiction. The
creation of - a permanent Bench under sub-s. (2) of s. 51 of
the Act nust therefore bring about a territorial bifurcation
of the H gh Court. Under sub-s. (1) and sub-s. (2) of s. 51
of the Act the President has to act on the advice of the
Council of Mnisters as ordained by Art. 74(1) of the
Constitution. In both the matters the decision lies with the
Central CGovernnent. /1n contrast, the power of the Chief
Justice to appoint under sub-s.(3) of s. 51 of the Act the
sittings of the Judges and Division Courts of the H gh Court
for a new State at places other than the place of the
princi pal seat or the permanent Bench is in the unquestioned
domain of the Chief Justice, the only condition being that
he must act with the approval of the Governor. It is
basically an internal matter pertaining to the Hi gh Court.
He has full power, authority and jurisdiction in the matter
of allocation of business of the H gh Court which flows not
only from the provision containedin sub-s.(3) of s. 51 of
the Act but inheres in himin the(very nature of things. The
opi nion of the Chief Justice to appoint the seat of the Hi gh
Court for a new State at a place other than the principal
seat under sub-s. (3) of s. 51 of the Act nust therefore
normal |y prevail because it is for —the nore -convenient
transaction of judicial business. The non —obstante clause
contained in sub-s. (3) of s. 51 given an overriding effect
to the power of the Chief Justice. There is no territoria
bi furcation of the High Court nerely because  the Chief
Justice directs wunder sub-s. (3) of s. 51 of the Act that
the Judges and Division Courts shall also sit at such other
places as he my, wth the approval of the Governor
appoint. It must accordingly be held that there was no
territorial bifurcation of the Bonmbay H gh Court” nerely
because the Chief Justice by the inpugned notification
i ssued under sub-s. (3) of s. 51 of the Act directed that
the Judges and Division Courts shall also sit at Aurangabad.
The Judges and Division Courts at Aurangabad are
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part of the sane H gh Court as those at the principal seat
at Bonmbay and they exercise jurisdiction as Judges of the
H gh Court of Bombay at Aurangabad. The Chief Justice acted
within the scope of his powers. W see no substance in the
charge that the inmpugned notification issued by the Chief
Justice under sub-s. (3) of s. 51 of the Act was a
col our abl e exerci se of power.

As to the scope and effect of sub-s. (3) of s. 51 of
the Act, the question came wup for consideration before
Chagla, C.J. and Badkas, J. in Seth Munji Dana V.
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Conmi ssi oner of |ncone-tax, Bonbay & Ors. (1) decided on July
22, 1958. This was an application by which the validity of
r. 254 of the Appellate Side Rules was challenged insofar as
it provided that all income-tax references presented at
Nagpur should be heard at the principal seat of the High
Court at Bonbay, and the contention was that the result of
this rule was that it excluded income-tax references from
the jurisdiction of the H gh Court functioning at Nagpur. In
repelling the contention, Chagla, C. J. observed

"Legally, the position is quite clear, under
section 51 (3) of the State Reorganization Act, the
Judges sitting at Nagpur constitute a part of the Hi gh
Court of Bonbay. They are as much a part of the Hi gh
Court of Bonbay, and if we might say so distinguished
part of the Hi gh Court of Bonbay, as if they were
sitting under the sanme roof under which Judges function
in Bombay. Al'l that happens is that the Chief Justice,
under, the powers given to himunder the Letters Patent
distributes the work to various Judges and various
Di vi'sional Benches, and acting under that power he
di stributes certain work to the Judges sitting at
Nagpur . "

He then conti nued:

"Al'l that ~rule 254 does is to permt as a matter
of convenience certain nmatters to be presented at
Nagpur to the Deputy Registrar. If rule 254 had not
been enacted, all natters woul d have to be presented at
Bonbay and then the Chi ef ~Justice woul d have
distributed those mtters to different Judges, whether
sitting in Bonbay or at Nagpur. It is out of regard and
consi deration for the
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peopl e of Vidarbha and for their conveni ence that this
rule is enacted, so that litigants should not be put to
the i nconveni ence of going to Bonbay to present certain
matters. Therefore, this particular rule has / nothing
what ever to do either with section 51 (3) of the States
Reor gani sati on Act or with the Constitution."
Wth regard to r. 254, he went on to say :

"Now, having disposed of the legal aspect of the
matter, we turn to the practical aspect, and |let us
consi der whether this rule inconveniences the people at
Nagpur. If it does, it would certain call for an
amendnment of that rule. Now, there is particular reason
why all Incone Tax References shoul d be heard i n Bombay
and that reason is this. The H gh Court of Bonbay for
many years, rightly or wongly, has followed a
particular policy wth regard to Income Tax References
and that policy is that the sane Bench should /hear
I ncome Tax References, so that there should 'be a
continuity with regard to the decisions given-on these
Ref erences. | know that other Hi gh Courts have referred
tothis policy with praise because they have realised
that the result of this policy has been that Incone Tax
Law has been laid down in a manner which has received
comendation from various sources. The other reason is
and we hope we are not mstaken in saying so that the
nunber of Incone Tax References from Nagpur are very
few If the nunber was |arge, undoubtedly a very strong
case would be nmade out for these cases to be heard at

Nagpur . "
He then concl uded
"After all, Courts exist for the convenience of
the Ilitigants and not in order to mintain any

particul ar system of law or any particular system of
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adm ni stration. Wenever a Court finds t hat a
particular rule does not serve the convenience of
litigants, the Court should be always prepared to
change the rule."
679
The ratio to be deduced fromthe decision of Chagla, C J.
is that the Judges and Division Courts sitting at Nagpur
were functioning as if they were the Judges and Division
Courts of the High Court at Bonbay.

In Manickam Pillai’'s case (supra), the Kerala Hgh
Court held that the curtail nent of the territoria
jurisdiction of the main seat of the H gh Court of a new
State is a necessary conconitant to the establishnent of a
per manent Bench under sub-s. (2) of s. 51 of the Act while
contrasting sub-s. (3) with sub-s. (2). There, a question
arose whether the tenporary Bench of the H gh Court of
Kerala with its principal seat at Ernakul amcreated by the
Chief Justice at Trivandrum by an order issued under sub s.
(3) of | s, 51 of the Act was not the H gh Court of Kerala,
and the ‘Judges and Division Courts sitting at Trivandrum
were precisely in the sane position as Judges and Division
Courts sitting in the several court-roonms of the Hi gh Court
at its principal seat in Ernakulam In other words, the
contention was that the  Judges and Division Courts sitting
at Trivandrum could only hear and di spose of such cases as
were directed to be posted before themby the Chief Justice
but no new case 'could be institutedthere. Raman Nayar, J.
(as he then was) 'speaking for the Court held that the
Tri vandrum Bench was not the Hgh® Court of Kerala and the
Judges and Division Courts sitting at Trivandrum coul d hear
and di spose of only such cases as nay be assigned to them
Wth respect, we are of the opinion that the view expressed
by Chagla, C J. in Manji Dana’'s case, (supra), \is to be
preferred. Chagla, C. J. rightly observes that the Judges
and Division Courts at a temporary Bench established under
sub-s. (3) of s. 51 of the Act function as Judges and
Di vision Courts of the H gh Court ‘at the principal seat, and
while so sitting at such a tenporary Bench they may exercise
the jurisdiction and power of the Hgh Court itself in
relation to all the matters entrusted to them

In the result, the appeal nust succeed and is all owed.
The judgnent and order passed by the Hi gh Court is set aside
and the wit petition filed by respondent No. 1 is
dismssed. In ternms of the order passed by us on My 4,
1982, we direct that in accordance wth the notification
i ssued by the Chief Justice of the High Court of  Bonbay
dat ed August 27, 1981, the sittings of the Judges and
Division Courts may be held and continue to be held at
Aurangabad with full and normal powers to entertain and
di spose of all natters
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arising out of the Marathwada region, that is to say, the
area conprising the districts of Aurangabad, Bhir, Jalna,
Nanded, Osnmanabad and Parbani. All cases pertaining to that
regi on and pending as on May 4, 1982 at the nain seat of the
Hi gh Court at Bonbay shall be dealt with and di sposed of as
the Chief Justice of the H gh Court may direct. consistently
with the terns of the aforesaid notification dated August
27, 1981.

There shall be no order as to costs.

H L C Appeal dism ssed.
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