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ACT:

I ncome-tax Act (11 of 1922), ss. 10(2)(vi-a) -and (vi-b) and
12(3) and (4)-Scope of s. 10-1f cls. (vi-a) and (vi-b) of s.
10(2) could be read by inmplicationinto s. 12.

HEADNOTE

The assessee-conpany, carrying on-the business of crushing
sugar cane and gur refining, apprehending loss, entered into
a lease wth another conpany. Under «cl. (7) of the
i ndentures the consideration of the |lease. was royalty
payabl e on the manufacture of sugar and nol asses ‘and was,
subject to a m nimum paynent of Rs. 65,000 per annum The
| ease was. for a termof 5 years conmenci ng from 1st June
1945 with an option to continue for a further term of 5
years and thereafter with two further options of 5 years on
the sanme terns and conditions subject to paynent of higher
rates of royalty. Clauses 2 to 5 provided that the existing
machi nery which was owned by the | essor could not be renpved
and that the lessee would be entitled to set up additiona
machi nery w thout interference fromthe | essor and that on
the term nation of the |ease the | essee would be entitled to
renove the sane without causing any danage to the property
demi sed. The effect of cls. 11 to 14 was that the |essor
woul d have no concern with the production of the  factory
which was the principal part of the business previously
carried on by the lessor. |In assessnent proceedings for the
assessment year 1955-56, the assessee contended that the
| ease was a | ease of a comercial asset and therefore the
income arising fromit should be assessed under s. 10 of the
I ncome-tax Act, 1922, and hence, the assessee should be
all owed depreciation and devel opnment rebate in accordance
with cls. (vi-a) and (vi-b) of s. 10(2). The department and
the Hi gh Court rejected the assessee’s contention and held
that the inconme was |iable to be assessed under s. 12 as
"income from other sources’ and that no addi ti ona
depreci ati on and devel opnent rebate coul d be all owed.

In appeal to this Court it was contended that : (1) the
i ncome of the assessee was liable to be assessed under s. 10




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

of the Incone-tax Act and, not under s. 12; and (2) Since
the benefit wunder cl. (vi) of s. 10(2) is allowed to the
assessee under s. 12(3), the assessee should be held to be
entitled to additional depreciation and devel opment rebate
under <cls. (vi-a) and (vi-b) even if the assessment was
under s. 12, on the ground that those two clauses are

ancillary to cl. (vi) and should be taken to have been
included ins. 12(3) along with cl. (vi).

HELD : (1) The incone of the assessee could not be
characterised” as incone fromthe activity of the assessee
carrying on any business and’ was therefore, liable to be
assessed under s. 12 and not under s. 10 of the, incone-tax

Act. [769 F-Q§

The primary condition for the application of s. 10 is that
the tax is payable by an assessee under the head ’'profits
and gai ns of business” in respect of business carried on by
him Wen an assessee does not-carry on business at all, s.
10 cannot  be applicable and the income that he receives
cannot ' bear the character of profits of business. [769 D E
762

In the present case, a scrutiny of all the clauses of the
i ndenture of |ease, shows that the intention of the assessee
was to go out of the business altogether, so far as the
factory and machinery were concerned with effect from 1st
June 1945, to part ‘with the entire machinery of the factory

and the premises with the purpose of earning rental inconeg,
and to wuse the incone arising from the royalty in its
capacity as owner of 'the factory. 1t -was not the intention

of the assessee to treat the factory and machinery as a
conmercial concern or asset during the subsistence of the
| ease. The provision for —paynent of ~mninum  royalty
indicates that the assessee had no direct interest . in the
production of the factory. The royalty was not paid for the
production in the factory. There was no direct | nexus
bet ween the incone of the assessee and the production of the
factory. The production was only a nmeasure of the royalty
to be paid and had nothing to dowith the character of the
paynment as a receipt frombusiness or from other  sources.
[769 CD, E-F]

Comm ssioner of Excess Profit Tax, Bonmbay City v. Shri
Lakshm Silk MIlls Ltd. 20 1.T.R 451 (S.C.) and Narain
Swadeshi Weaving MIIls v. Comm ssioner of —Excess Profits
Tax, 26 I.T.R 765 (S.C.), distinguished.

(2)d ause (vi-a), which was inserted in the Act in 1949,
gives additional depreciation allowance over and above the
initial allowance which was previously available under cl
(vi) in respect of buildings newy erected and new nachi nery
and plant but not furniture installed after 31st| March 1948.
The additional allowance is confined to not nmore than 5
successi ve assessnments falling within the period from 1st

April 1949 and 31st March 1959. It is deductible in
determining the witten down value, wunlike the \initia
al l owance granted under cl. (vi). Cl ause (vi-b) was
inserted by the Finance Act, 1955. It grants devel opnent

rebate in respect of machinery and plant provided that the
machi nery or plant is new and has been installed after 3lst
March 1954, and provided further that it is used wholly for
the purpose of the assessee’s business and the particulars
prescribed for the purpose of cl. (vi) have been furnished.
Clauses (Vi-a) and (vi-b) thus introduce a new schene and
cannot be treated as an integral part of «cl. (vi) by
i mplication. Further, it is not permssible for the Court
to read the-clauses by inplication into s. 12(3) and (4),
because, the clauses were not specifically engrafted by
Parliament into s. 12 while anending s. 10(2). [771 E-H
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772 A-B] Kumar Kanal aranjan Roy v. Secretary of State, L.R
66 1. A 110, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1593 of 1968.
Appeal fromthe judgnent and order dated, Septenber 20, 1963
of the Calcutta High Court in Income-tax Reference’ No. 23
of 1960.
Sachin Chaudhari, T. A Ramachandran and D. N. CGupta, for
the appel | ant.
D.Narsaraju, R N Sachthey and B. D. Sharma, for the
respondent.
The Judgnent of the Court was delivered by
Ramaswam , J This appeal is brought by certificate from the
judgnent of the Calcutta H gh Court dated 20th Septenber,
1963 in Income Tax Reference No. 23 of 1960.

763
The appellant (hereinafter referred to as the assessee was
carrying -on -the business of crushing sugar-cane and gur
refining. Ms. Andrew Yule & Co. were acting as the
managi ng agents of the assessee. In a letter dated 5th
February, 1946 addressed to the share-holders of the
assessee the nmnaging agents referred, to the alarmng
increase of Governnent interference inthe affairs of the
sugar industry in Bihar and the increase of wages of the
workers, as well ‘as the levy of a cess of Government and
deterioration in the cane crops. In viewof this state of
affairs, the managing agents  apprehended a |oss and
suggested that the conpany' s affairs should be put on a
"l ess discouraging basis" by accepting the offer of a |ease
of the conpany as a running concern from the ' Standard
Refinery & Distillery Ltd. At an extra-ordinary '@ genera
neeting of the share-hol ders of the assessee conpany held on
5th March, 1946 it was decided to authorise the directors to
enter into a lease wth the said Standard Refinery &
Distillery Ltd. By an i ndenture of 15th March, 1948 the
| ease was executed to cone into effect retrospectively from
1st June, 1945. The termof the |l ease was originally for 5
years comrencing from 1st June 1945 with an option to the
| essee to continue for further five years and thereafter two
further options to the | essee, each for five years, on the
sanme terns and conditions, but subject to the paynent  of
hi gher rates of royalties and al so subject to the option on
the part of the assessee conmpany to term nate the | ease by a
resolution of the shareholders of the conpany to be held
bef ore 30th Novenmber in any year after the first two years.
This option of termnation of the | ease was not exercised by
the assessee conpany. The consideration of the |ease as
described in clause 7 of the indenture was royalty - payabl e
on the manufacture of sugar and nolasses. The royalty on
sugar was to be at the rate of Rs. 75 per hundred maunds of
sugar manufactured for the first and second term of  five
years, at the rate of Rs. 82.50 per hundred maunds of sugar
manufactured for the third five year period and at Rs. 90
for the fourth five year period. The royalty on nolasses
was to be calculated at 3 pies per nmaund on all nol asses
sol d during each year of the original period or the renewed
period of the |ease. The conputation of the royalty was
subject to a mni num paynent of Rs. 65,000 per annum
For the assessnment year 1955-56 the rel evant accounting year
of the assessee ended on 31st May, 1954. |In the assessnent
proceedi ngs for 1955-56 the assessee’s mmin contention was
that the lease granted under the indenture of 15th March
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1948 was a |lease of a comercial asset and therefore the
income arising fromthe | ease shoul d be assessed under S. 10
of the |Inconme Tax Act and the assessee should be allowed
depreciation and developnment rebate in accordance wth
clause (vi-a) and clause (vi-b) of sub-section (2) of
section 10 of the Incone

764

Tax Act. The Income Tax Oficer assessed the inconme under
S. 12 of the Act as being incone under the head "other
sources” and held that no additional depreciation or
devel opnent rebate could be allowed as claimed by the
assessee. According to the assessee, the, incone derived
fromthe | ease of the sugar factory was inconme from busi ness
because the factory was | eased as a going concern and the
rent of the building, machinery, plant and spare parts was
fixed at a certain rate per maund of sugar produced, and at
a certain rate per nmaund of mplasses sold. On appeal, the
Appel | at e Assi stant Comm ssioner found that it was a sinple
| ease of the building and nachinery in a sugar factory, and
as such the nethod of paynent based on production could not
affect the character and nature of the incone derived under

the said lease. |In further appeal the Appellate Tribuna
cane to the conclusion that on the facts stated the case
fell under section 12 and not under section 10 and that

since sub-section (3) of section 12 did not include clauses
(vi-a) and (vi-b) of section 10(2) the claimof additiona
depreci ati on and devel opnent rebate could not be all owed.
At the instance of the assessee the Appellate Tribuna
stated a case to the Hi gh Court on the follow ng questions
of law wunder section 66(1) of the Incone Tax Act, 1922
(hereinafter referred to as the Act)
"(1) Whet her on the facts —and in t he
circunstances of the case, the income of the
assessee conpany was liable to be assessed
under section 12 of the Indian Income Tax Act
and not under section 10 of the said Act ?
(2) Whet her on t he facts and in the
ci rcumnst ances of t he case, addi tiona
depreciation and devel opnment rebate can be
all oned as a deduction ?"
The High Court answered both the, ~questions
agai nst the assessee holding that the income
was |liable to be assessed under section 12 and
t hat no addi ti onal depreci ation and
devel opnent rebate coul d be all owed.
Section 10 of the Act stood as follows at the
material time
"10. (1) The tax shall be payable by an
assessee under the head 'profit sand gains of
busi ness, profession or vocation’ in  respect
of the profit or gain of any busi ness,
prof ession or vocation carried on by him
(2)Such profits or gains shall be conputed
after making the follow ng all owances, nanely
(vi)in respect of depreciation of such
bui | di ngs, machinery, plant or furniture being

t he property of the assessee, a sum
equi val ent, where the assets are ships
765

other than ships ordinarily plying on inland
waters, to such percentage on the origina
cost thereof to the assessee as may in any
case or class of cases be prescribed and in
any other case, to such percentage on the
witten down value thereof as may in any case
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or class of cases be prescribed

and where the buildings have been new y
erected, of the machinery or plant being new,
not being machinery or plant entitled to the
devel opnent rebate under, clause (vi-b), has
been installed, after the 31st day of March

1945, a further sum (which shall however not
be deductible in determning the witten down
value for the purposes of this clause) in
respect of t he year of erection or
installation equival ent--

(a) in the case of buildings the erection of
which is begun and conpl eted between the 1st
day of April 1946 and the 31st day of March
1956 (both days inclusive), to fifteen per
cent of the cost thereof to the assessee;

(b) in the case of other buildings, to ten
per cent of the cost thereof to the. assessee;
(c) in the case of machinery or plant, to
twenty per cent of the cost thereof to the
assessee;

Provi ded that -

765

(c)the aggregate of all allowances in respect
of depreciation mnade under this clause and
clause / (vi-a) or under  any Act repeal ed
hereby, or under the Indian Income Tax Act,
1886 (Il of 1886), shall, in no case, exceed
the original cost to the assessee of the
bui | di ngs, machinery, plant or furniture, as
the case may be;

(vi-a) in respect of depreciation of buildings
new y erected, or of machinery or plant. being
new which has been installed, after the 31st
day of March, 1948, a further sum (which shal
be deductible in determning the witten down
val ue) equal to the anmpunt adm ssibl'e 'under
clause (vi) (exclusive of the extra “all owance
for double or multiple shift working of the
machi nery or pl ant and the initia
depreci ation allowance adm ssible under that
clause for the first year of erection of ~the
building or the installation of the nachinery
or Plant) in not nore than five successive
assessments for the financial years next
foll owi ng the previous year

Sup/ 69- 14

766

in which such buildings are erected and / such
machinery and plant installed and falling
within the period commenci ng on the 1st day of
April 1949 and ending on the 3lst day

of March, 1959;

(vi-b) in respect of machinery or plant being
new, which has been installed after the 3lst
day of March, 1954, and which is wholly used
for the purposes of the business carried on by
the assessee, a sumby way of devel opnent
rebate in respect of the year of installation
equivalent to twenty-five per cent of the
actual cost of such nmachinery or plant to the

assessee;
Provided that no all owance under this clause
shal | be made unl ess the particul ars

prescribed for the purpose of clause (vi) have
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been furnished by the assessee in respect of
such machi nery or plant;

Section 12 was to the followi ng effect

12. (1). The tax shall be payable by an
assessee under the head 'Inconme from other
sources’ in respect of income, profits and
gains of every kind which may be included in
his total incone (if not included under any of
the precedi ng heads).

(2)Such inconme, profits and gains shall be
conput ed after nmaking allowance for any
expenditure (not being in the nature of
capital expenditure) incurred solely for the
purpose of naking or earning such inconeg,
profits or gains.

(3)Were an-assessee lets on hire machinery,
pl ant” or furniture belonging to him he shal
be” entitled to allowances in accordance wth
the provisions of clauses (iv), (v), (vi) and
(vii) of sub-section (2) of section 10.
(4)Wiere an assessee lets on hire nachinery,
plant or furniture belonging to himand also
bui | di ngs, and the letting of the buildings is
i nseparable from the letting of the said

machinery, plant or furniture, he shall be
entitled to all owances i n-accordance with the
767

provisions of clauses (iv), (v), (vi) and
(vii) « of subsection (2) of section 10 in
respect of such buil di ngs".

The main contention of the assessee was that
the lease as contenplated in the ‘indenture
dated 15th March, 1948 was a l|ease of a
comercial asset, and, therefore, the income
arising from thelease should be assessed
under section 10(1) of the Act and not under
section 12(1). In order to examne the
validity of this argunent it is necessary to
set out the relevant clauses of the indenture
of lease. Cause ( 1) of the lease provided
that the |ease was for a termof five years
commencing from 1st June 1945 with an option
to continue for a further termof five years
and thereafter two further options of five
years in each case on the ~sane terns and
conditions subject to higher payment of rates
of royalties.

C ause 2:

The |essee shall be entitled to run the /said
sugar factory and all other machi nery ~annexed

to the same and wuse all the tools and
i mpl enents, buildings and prem ses, offices,
and erections and utensils and all ot her

things which are nowin or upon the said
prem ses and which my be added fromtinme to
time thereto provided always that the |essees
shall not at any time renove the plant and/or
machi nery etc. hereby denised or any part
thereof fromthe said prem ses el sewhere for
the purpose of or in connection wth the
| essees’ other interests.

Cl ause 3 :

The |essees shall at the tinme of taking over
possession of the factory fromthe | essors be
entitled free of paynent to the goods already
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manuf act ur ed during the current crushi ng

season, i.e. 1945-46 or in the process of
manuf act ure and/ or to be hereafter
manuf actured by the | essees and the |essees
shall have absolute discretionto sell and

deal with the same in such nanner as they
think fit and proper.

Cl ause b5:

The |essees shall also be entitled to erect,
construct and maintain any other nachinery as
the lessees may think fit and proper. Al
machi nery brought in and erected by the
| essees woul'd remain the | essees’ property and
after the termination of the | ease the | essees
shall be entitled to renove the same provided
al ways that the | essees shall forthwith repair
and make good al |- danage caused to the deni sed
prem ses by such renoval of the |essees’
machinery.

768

Cl ause 7

Clause 7 provides for the paynment of royalty.
The royalty on sugar was to be conputed at the
rate of Rupees Seventy-five per 100 nmaunds of
sugar manufactured for the first five years as
well as next five years then at the rate of
Rupees eighty two and annas -eight per 100
maunds . of sugar nmanufactured for the third
five years and Rs. 90/- for the fourth five
years. The royalty on nmol asses was conputed
at three pies per maund on all nolasses sold
during each year of the original |ease period
and any renewals thereof ~subject to t he
paynment of a m nimumroyalty of Rs. 6,500/ per

annum
Cl ause 8 :

This clause provides that the | essee shall in
addi tion to t he royalty reserved be

responsi ble for all the running expenses of
the factory including salariesand wages and
all factory staff and | abour and shall pay al
sugar excise duty etc. excepting the ground
rents payable to the landlords and taxes on
i ncome chargeable to the lessors and shal
fully reinburse the | essors in respect of such
expenses which have already been incurred by
the lessors since the first day of One thou-
sand nine hundred and forty five and property
t ax.

Cl ause 17 :

(a) The I essors will keep the dem sed  prenises
insured to the full value thereof and | shal

pay all expenses which will be incurred for
i nsuring the dem sed premn ses.
(b) The lessors shall pay all expenses  of

running the lessors’ conpany e.g. Directors
fees, Audit fees, Ground rents etc. but not
the running expenses of the factory and
prem ses hereby dem sed and shall al so pay for
all the expenditure for additions, alterations
breakdown and/or renewal s and repl acenent of
capital nature (i.e. dubitable to bl ock
account) to buildings and nmachineries etc. and
other simlar expenses of a capital nature on
the deni sed prem ses.
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It appears fromclauses 2 and 5 that the existing nachinery
whi ch was. owned by the | essor could not be renpved and that
the | essee would be entitled to set up additional nmachinery
without interference from the lessor and that on the
termnation of the |ease the |essee would be entitled to
renove the same without causing any danage to the property
dem sed. C ause 3 con-

769

tenplates that if during the period 1945-46 the | essors sel
the commodity manufactured the price thereof should go back
to the lessee. M. Choudhury referred to clause 6 which
entitled the I|essee to use the railway siding during the
period of the lease. But the right of use of railway siding
by the Ilessee wunder this clause cannot in any way be
construed as the exercise of control over the business of
the assessee. The provision for mninum royalty of Rs.
65, 000/ - per annum‘indi cates that the assessee had no direct
interest in the production of the factory. The cunulative
effect | of ‘clauses 11, 12, 13 and 14 is that the lessor wll
have no concern with the production of the factory which is
the principal part of the business, previously carried on by
the |lessor. The provisions in clause 17 are that the
| essors shall keep the demised prenises insured to the ful
value and to repair and replace the machines which are of
capital nature. On a scrutiny of all the clauses of the
i ndenture of |ease, our conclusion is that the intention of
the assessee was to part with the entire machinery of the
factory and the prenises with the obvious purpose of earning
rental income. It was not the intention of the assessee to
treat the factory and machinery etc. as a commercial concern
during the subsistence of the lease. The primary . condition
for the application of S. 10 of the Act is that the tax is
payabl e by an assessee under the head "profits and gains of
busi ness" in respect of business carried on by him | When an

assessee does not carry on business at all, section 10
cannot be applicable and the inconethat he receives cannot
bear the character of profits of business. As /we have

al ready shown there is no direct nexus between the i ncone of
the assessee and the production of the factory. The royalty
payable to the assessee was not paid under clause 7 of the
i ndenture of l|lease for the production.in the factory. The
producti on was only a nmeasure of the royalty to be paid and,
in any event, the neasure of paynent had nothing to do wth
the character of the paynent as a receipt from business  or
fromother sources. It follows that in the circunstances of
this case the income of the assessee cannot be characterised
as incone fromthe activity of the assessee carrying on any
busi ness. The High Court was therefore right (in holding
that the income of the assessee was liable to be assessed
under section 12 and not under section 1 0 of the Act.

On behal f of the assessee reference was made to the decision
of this Court in Conmi ssioner of Excess Profit Tax, | Bonbay
Cty v. Shri Lakshmi Silk MIls Ltd.(1) in which the
respondent conmpany which was formed for the purpose  of
manufacturing silk cloth installed a plant for dying silk
yarn as a part of its business during the relevant charging
accounting period. Owning to the difficulty in obtaining
silk yam on account of the war it

(1) 20 1.T.R 451.

770

could not make use of this plant which had renmained idle for
sone tine. In August, 1943, the plant was let out to
another conpany on a nmonthly rent. The question arose

whet her the incone received by the, respondent conpany in
the chargeabl e accounting period by way of rent was incone
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from business and assessable to excess profit tax. It was
held by this Court that a part of the assets did not cease
to be comrercial assets of that business nerely because it
was tenporarily put to a different use or let out to another
and accordingly the income fromthe assets would be profits
of the business irrespective of the manner in which the
assets were exploited by the conpany. But this Court
clearly indicated that no general principle could be laid
down which would be applicable to all cases and that each
case nmust be decided on its own circunstances according to
ordinary conmonsense principles. The material facts of
Lakshmi Silk MIlls Ltd. (1) are that only a part of the
machi nery was Let out on |ease and the rest of the machinery
was worked by the assessee. The letting out of the
machi nery was for a short period of five nonths. There was
also no letting out of the prenises of the factory by the
assessee. The ratio of 'the decision in Lakshm Silk Mlls
Ltd. (1) is therefore not applicable to the present case.
Ref erence 'was nmade on behal f of the assessee to the decision
in Narai'n Swadeshi Waving MIls v. Conm ssioner of EXxcess
Profits Tax(2) in which the assessee firm carrying on a
manuf acturing business consisted of three partners, N and
his two sons R& G In April, 1940, a public linited conpany
was incorporated with the object of taking over the business
of the assessee firm This conpany was director-controlled
and the directors were N, his three sons R G& S and a
brother-in-law of G The conpany purchased only the building
and |easehold rights fromthe assessee firmbut took over
fromit on | ease at ‘an annual rent the plant and nachinery.
The assessee firmdid not thereafter manufacture anything
and it bad accordingly no further trading or conmercia
activity. In the circunstances, it was held that letting
out of the plant and the machinery by the assessee to the
conpany could not fall within the definition of "business"
under section 2(5) and as the assessee firm had, no business
during the rel evant period to whichthe Act applied, section
10A could not be invoked by  the Excess Profit Tax
Aut horities. It was however pointed out that whether a
particular activity anpunts to any trade, commerce or
manufacture or any adventure in the nature of  trade,
conmerce, - or manufacture is always a difficult question to
answer and no general principle ran be |aid down which woul d
be applicable to all cases and each case nust be decided in
the setting and background 'of its own facts. It is evident
that the material facts in- the present case are somewhat
different fromthose of Narain Swadesh

(1) 20 1.T.R 451.

(2) 26 1.T.R 765.

771

Weaving MIIs' case(1l) for there is no out-right sale of the
building of the factory but only a lease of the factory
prem ses together with the machinery for a long period of
years.

For the reasons already expressed our conclusion is that the
intention of the assessee was not to treat the factory etc.
as a conmercial asset during the subsistence of the |ease.
In other words, the intention of the assessee was to go out
of the business altogether so far as the factory and the
machi nery was concerned with effect from 1st June, 1945 and
the intention was to use the income arising fromthe royalty
in its capacity as the owner of the factory. it follows
therefore that the first question was rightly answered by
the High Court in favour of the Comm ssioner of Incone Tax.
As regards the second question the argunment was stressed by
M. Choudhury that clauses (vi-a) and (vi-b) of section
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10(2) are ancillary to clause (vi) and should be taken to be
i ncluded within clause. (vi) as nmentioned in sub-section (3)
of section 12. It appears that clause (vi-a) was inserted
by section 11 of the Taxation Laws (Extension to Merged
States and Anendnent Act, 1949). dause (vi-b) was inserted
by s. 8 of the Finance Act, 1955 with effect from 1st April

1955. At the time of making the amendnent under the said
Acts, no amendnment was made to section 12(3) of the Act. It
was argued by M. Choudhury that although this was not done
specifically it followed by inplication that additiona
depreci ati on allowance in respect of new assets and
devel opnent rebate would cornsern within the anbit of

section 12(3). It appears to us that clauses (vi-a) and
(vi-b) are not ancillary to clause (vi) because the schene
of clauses (vi-a) and (vi-b) is sonmewhat different. Cl ause

(vi-a) which was inserted in 1949 gi ves addi ti ona

depreci ation all owance over and above the initial allowance
whi ch was fornerly avail abl e under ’'the second paragraph of
clause! (vi) in respect of buildings newy erected and new
machi nery. and plant but not furniture installed after the
31st March, 1948. The additional ~ all owance wunder this
clause is confined to not  nore than five successi ve
assessnments falling withinthe period from 1st April 1949
and 31st March 1959. Further it is deductible in deter-
mning the witten 'down value, unlike the initial allowance
granted under the second paragraph of clause (vi). Cl ause
(vi-b) was inserted by the Finance Act, 1955. It grants
devel opnent rebate in respect of ~nmachinery and pl ant
provided that the nachinery or - plant is new and has been
installed after the 31st March, 1954; and provided further
that it is used wholly for the purpose of the assessee’'s
busi ness and the particulars prescribed for the purpose of
clause (vi) have been furnished. It is manifest that
clauses (vi-a) and (vi-b) introduce a new schene

(1)26 I.T.R 765.
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and cannot be treated as an integral part of clause /(vi) by
inmplication. Apart fromthis consideration it appears to us
that these clauses were not specifically engrafted by
Parliament in section 12(3) and section 12(4) whil e amendi ng
section 10(2) of the Act. It is therefore not permssible
for the Court to read these sanme clauses by inplication in
section 12(3) and section 12(4) of the Act. The duty of the
Court is to interpret the words that Parlianent has used, it
cannot supply the gap disclosed in an Act or to make up the
defi ci enci es. "If"*, said Lord Brougham in Gwmnne V.
Burnell, (1) "we depart fromthe plain and obvi ous neani ng on
account of such views (as those pressed in argunent on.  43.
Geo. 3, c. 99) we do not in truth construe the Act, but
alter it. W add words to it or vary the words in which its
provisions are couched. We supply a defect which the
| egislature could easily have supplied, and are naking the
law, not interpreting it" (Cf. Kumar Kanal aranian Roy V.
Secretary of State(2). Accordingly, we are of opinion  that
the assessee is not entitled to additional depreciation and
devel opnent rebate and the second question was rightly
answered by the High Court in the negative.

For these reasons we hold that the judgnent of the High
Court dated 20th Septenber, 1963 is correct and this appea

must be dism ssed with costs.

V.P.S. Appeal dism ssed

(1) (1840) 7 d. & F. 572, 696. (2) 66 1.A 110,
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