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ACT:

Code of Crimnal Procedure 1898-S.  195(1) (b)-Scope of -
"In relation to any proceedings in —any court’ neaning of-
Police submtting final report ~under s. 173 C. P.C and
Magi strate passing an order thereon-Wether judicial order-
Attracting the bar in s. 195(1)(b).

HEADNOTE

Section 195(1)(b) of the Code of Crimnal Procedure
provides that no court shall take cogni zance of any offence
puni shabl e under any of the sections enunerated therein (one
of which is s. 211) if such offence is alleged to have been
committed in or inrelation to any proceedings in any court.

The appellant filed a conplaint-with the police that
the accused crimnally trespassed, assaulted and abused him
in filthy | anguage and committed theft of npbney and val uable
docunents of the school of which he was the secretary. After
investigation the police found that there. was no evidence
agai nst the accused and therefore, the Magistrate discharged
all the accused.

One of the accused thereupon preferred a conplaint
under s. 211 IPC alleging that the appellant had instituted
crimnal proceedings with the intent to cause injury to him
and others knowing that there was no just or |awful ground
and thereby caused pecuniary | oss and agony to him

The appellant moved the Hi gh Court for quashing the
proceedi ngs before the Magistrate because in the absence of
a conplaint in witing of the Magistrate hinself, the
Magi strate had no jurisdiction to take cognizance of the
of fence under s.211 IPCin view of the provisions of s. 195
(1)(b) of the C. P.C. The High Court refused to quash the
pr oceedi ngs.

On further appeal it was contended that an order passed
by a Magistrate on a report subnmitted by the police under s.
173 C. P. C. being a judicial order the bar of s. 195(1)(b)
woul d be attracted.

Al'l owi ng t he appeal

AN
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HELD: Per Koshal, J. (with whom Jaswant Singh, J.
agreed) 1. The conplaint against the appellant was in
respect of an offence alleged to have been conmitted in
relation to a proceeding in court. In taking cognizance of
it the Magi strate acted in contravention of the bar
contained in s. 195(1)(b) because there was no conplaint in
witing either of the Mugistrate or of a superior court.
[ 756 D

2. Taking cognizance of any offence by a Magistrate
under s. 190 is not a condition precedent for him to be
regarded as a court. Magistrates are specifically |abelled
as courts by s. 6 of the Code of Crimnal Procedure and,
therefore, have to be regarded as such. It is true that a
Magi strate al so perfornms functions which are of an executive
nature and do not fall within
718
the sphere of judicial duties and it may plausibly be argued
that in the discharge of those functions he does not act as
a court. /But then he cannot but be regarded as a court when
he acts judicially. Sections 496 and 497 which nake
provision for —bail matters describe a Mugistrate while
dealing with those natters as a court and these sections
operate at all stages of a case including that when the
i nvestigation has just started. Neither in these sections
nor in s. 195 is/there anything to show that the word
"court" has been used in two different senses and therefore
the legislature nust be deened to have used it in one sense
wherever it occurs'in the Code. [743 B, 742 D-H]

3. The well accepted position is that a court created
by a statute, when it performs judicial functions, would be
deened to act as a court; and Magistrates’ ~courts are
regarded as such unless they are perform ng executive or
administrative functions. [744 F-Q.

Shell Co. of Australia Ltd. v. Federal Conmm ssioner of
Taxation, [1931] AC 275 PCand  Hal sbury’s Laws of Engl and
(3rd Edn.) Vol. 9 p. 342; Virinder Kumar Satyawadi v. The
State of Punjab, [1955] 2 SCR 1013; Snt. U jamBai 'v. State
of U P., [1963] 1 SCR 778; referred to.

4. The source of power exercised by the authority, i.e.
whether it is executive or judicial —power, would make al
the difference in the determnation of the question whether
the authority acts as a court or nerely as a quasi judicia
tribunal. [746 F].

5. Section 4(2) of the Code of Crinmnal Procedure
provides that "all words and expressions ~used herein and

defined in the IPC and not hereinabove defined shall be
deenmed to have the neanings respectively attributed to them
by the Code." In the matter of dispensation of crimna

justice the I ndi an Penal Code (which cont ai ns the

substantive law) and the Crinminal Procedure Code (which
deals with procedure) nay be regarded as supplenmentary to
each other. The term "Judge" and "Court of justice" wused in
ss. 19 and 20 of the Indian Penal Code give an indication of
the attributes of a court as used in crimnal |aw generally.
Al though the term"court of justice" has not been used in
the &. P.C. the expression "Judge" is used in s. 197 and,
therefore, when a judge (including a Magistrate) who is
enpowered to act judicially and does so act, constitutes not
nmerely a Court but a Court of Justice. [747 E, D, C, F-(g.

6. The caption of Chapter XIV is not decisive of the
guestion whether a particular provision contained init is
l[imted to the supervisory jurisdiction of the Magistrate in
relation to the investigation being conducted by the police
or deals with his judicial functions as a court. Al though
Chapter XIV is headed "Information to the police and their
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powers to Ilnvestigate", it is not confined to matters which
are strictly concerned with the investigation stage but al so
deals with situations arising after the investigation has
been finalised. For exanple, s. 172(2) clearly deals with
the use of police diaries at an inquiry or trial which a
Magi strate holds not in his admnistrative or executive
capacity but as a court. Simlarly sections 169 and 170 are
another instance in point in which an order passed by a
Magi strate is a judicial order determining the rights of the
parties after application of his mnd. If that

719

be so the order passed by the Magistrate in the instant case
nust be characterised as a judicial act and therefore as one
performed in his capacity as a court. [748 D, 747 G 748 C,
750 G 751 E]

7. For a tribunal to be acting as a court, it is not
necessary that the parties must have a right of hearing of
adduci ng evidence at every stage of the proceedi ngs before
it. Wiile passing interlocutory worders, issuing tenporary
i njunctionsetc.,  the presiding officer of a court does act
as a court. [751 H 752 B].

8. Al orders passed by a Mgistrate acting judicially
(such as orders of bail and those passed under sub-s. (3) of
s. 173 of the Code discharging the accused or orders taking
cogni zance of an offence conplained of) are parts of an
integral whole which may end with a definitive judgnent
after an inquiry or a trial or earlier, according to the
exi gencies of the situation obtaining at a particul ar stage
and which invol ves, if the need be, the adduci ng of evidence
and the decision of  the Mugistrate on _an appreciation
thereof. They cannot be viewed in isolation and given a
character different fromthe entire judicial process of
which they are intended to forma part. [752 E-F].

Abhi nandan Jha & Ors. v. Dinesh Mshra, [1967] 3 SCR
668; M L. Sethi v. R P. Kapur & Anr., [1967] 1 SCR 520;
referred to

Kai l asam J. (dissenting)

The restricted neaning given to "Court" in’s. 195(2)
Cr. P.C. read along with the conditions to be specified
before a conplaint is preferred by the court, indicate that
the proceedings before a Magistrate in which he agrees wth
the report by the police under s. 169 Cr. P.C. and  the
proceedings in remand or bai | applications duri ng
i nvestigations will not anpbunt to proceedings ’'in or - in
relation to court.” [737 H].

1. The policy behind the bar against institution of
crimnal proceedings by a private party is that when
offences are commtted against |lawful authority or false
evidence is given or offence is commtted against public
justice, it should be the concerned authority that should
prefer a conplaint and no one else. [723 H].

2. Acourt is charged with a duty to decide disputes in
a judicial nmanner and declare the rights of parties in a
definitive judgnent. To decide in a judicial manner involves
that the parties are entitled as a matter of right to be
heard in support of their claim and to adduce evidence in
proof of it. It also inparts an obligation on the part of
the authority to decide the matter on a consideration of the
evi dence adduced and in accordance with law [725 B-(.

3. It is settled | aw that when a Magistrate applies his
m nd on conplaints, he nust be held to have taken cogni zance
of the offence nentioned in the conplaint but when he
applies his mnd not for such purpose but for the purpose of
ordering investigation wunder s. 156(3) C. P.C or issues a
search warrant for the purpose of investigation, he cannot
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be said to have taken cogni zance of any offence. [727 E]

4. \Wen the Magistrate receives a report under s. 169
of the C. P.C. that there is not sufficient evidence or
reasonabl e ground for suspicion and agrees
720
with it, he my be doing so in exercise of his judicia
function but the question is whether he is acting as a
court. Most of the requirenent of a court are |acking at
this stage. [727 F, 729 (.

5. To be classified as a court, an authority nust be
charged with a duty to decide disputes in a judicial nanner
and declare the rights of parties in a definitive judgnent.
This involves that the parties are entitled as a matter of
right to be heard in support of their claimand to adduce
evi dence in proof of it and an obligation on the part of the
authority to decide the matter on a consideration of the
evi dence adduced and in accordance with law. [729 D-E].

6. Though the Magistrate in deciding whether or not to
accept 'the report of a police officer under s. 169 Cr. P.C
may be exercising his judicial mnd and though there may be
some of the trappings of the court, at this stage he cannot
be termed as a court within the provisions of s. 195(2)
Cr.P.C. At this stage therights of the parties are not
finally decided as the -complainant is entitled to file a
conplaint directly’ tothe Magistrate. The persons accused
are not before the /Magistrate and neither the conplai nant
nor the accused are entitled to be  heard or to adduce
evi dence before the Magistrate at this stage. It cannot,
therefore, be said that the Magistrate has a duty to decide
the matter on a consideration of the evidence adduced before
him [729 B, F-H

7. The proceeding under s. 167 Cr. P.C.is during
i nvestigation. The Magi strate to ~whom the accused is
produced can from time to time  authorise detention of
accused in such custody as such Magistrate thinks fit for a
termnot exceeding 15 days in whole. If he has not the
jurisdiction to try the case or commt it for trial but
considers further detention is 'necessary, he may order the
accused to be forwarded to a Magi strate having jurisdiction
In investigation by the police the Magistrate is associated
in a supervisory capacity. The action taken by the
Magi strate cannot be taken to be that of —a court for the
Magi strate who has no jurisdiction to try the case has a
l[imted power. The trial comrences only after the offence
has been taken cogni zance of. [735 E-F]

8. Section 496 provides as to when bail may be taken in
non-bail abl e of fences. The provisions of s. 496-and s. 497
speak of an accused person in custody charged with a non-
bai | abl e of fence bei ng produced before court at any stage of
the proceedings. The section deals with the exercise of the
power of a court at any stage of proceedings “when the
accused is brought before a Court while in the custody of
the police officer. Though there nay be some trappings of a
court and the section itself nmentions the word 'court’, the
requirenents for being a court for the purpose of s. 195(2)
have not been satisfied. [735 H 736 D

9(i) There is a conflict between various H gh Courts as
to whether a conplaint is necessary when on a police report
under s. 169 the Magistrate does not take any further
action. The Bonbay, Saurashtra and Andhra Pradesh Hi gh
Courts in 1946 Bom 7(11), 1952 Saurashtra 67(68) and 1969
AP 281 (287) have held that a Magi strate passing an order on
a final report of police under s. 173 referring the case as
false should be deemed to be a court passing a judicia
order disposing of the information to the police, and that
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in such a case, the conplaint of the Magistrate is necessary
for the prosecution of the informant under s. 211 IPC. The
Madras, Cal cutta and

721

Al'l ahabad Hi gh Court in AIR 1934 Mad. 175, AIR 1948 All. 184
FB and AIR 1916 Cal. 593 have held the other view. (ii) When
no further proceedings are taken by the Magistrate or
receipt of a police report wunder s. 169 there is no
proceeding in or in relation to any court and therefore, no
conplaint by the court is necessary. [733 G 734 B].

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 45
of 1972.

Appeal by Special Leave fromthe Judgnent and Order
dated 18-8-71 of the Calcutta High Court in Crl. Revision
No. 1006 of 1970.

Sukumar Ghosh for the Appellant.

M M Kshatriya and G S Chatterjee for the
Respondent .

Jaswant Singh, J. concurred with the Opinion of Koshal
J. Kailasam J. gave a dissenting Opinion

JASWANT SINGH, J. | have had the advantage of going
through the judgnents prepared by ny esteened Brothers
Kai | asam and Koshal. While | find myself unable to agree

with the view expressed by ny | earned Brother Kailasam | am
inclined to agree with the opinion of and the conclusion
arrived at by ny | earned br ot her “Koshal

KAI LASAM J. This appeal is filed by special |eave by
Kam apati Trivedi against the judgnment of the Calcutta High
Court in Criminal Revision No. 1006 of 1970 by which it
refused to quash the proceedi ngs which were taken cogni zance
of by the Magistrate, on a conplaint given by one Satya
Nar ayan Pat hak.

Satya Narayan Pathak is ‘the Secretary of /Bhartiya
Primary School in How ah. The appellant before us, Kanlapati
Trivedi, was a Head Teacher of the Bhartiya Prinmary School
On 18th April, 1970 Satya Narayan Pathak served a Notice on
the appellant calling upon himto show cause why he should
not be found guilty of negligence of duty. On receipt of the
Notice, the appellant attenpted to renbve certain records
fromthe school but he was prevented. On the sane day, that
is, on 18th April, 1970 the appellant complained in witing
to the O ficer In-charge of Bally Police Station, How ah at
21.40 hours that Satya Narayan Pathak and others crimnally
trespassed, assaulted and abused himin filthy |anguage and
conmitted theft of nobney and valuable docunents of the
school. The Police treating the conplaint of the appellant
as First Information Report took cognizance of an of fence
under Sections 147, 448 and
722
379 I .P.C. and registered it. A warrant of arrest was issued
agai nst Satya Narayan Pathak and others. Satya Narayan
Pat hak attended the Court on 21-5-1970 and 21-7-1970 the
dates fixed for subm ssion of the Police report. The Police
Oficer who investigated the case on finding no evidence
agai nst Satya Narayan Pat hak and others, named as accused,
submitted a final report and the mmgistrate agreeing with
the report discharged all the accused.

As Satya Narayan Pathak felt that the appellant
instituted crimnal proceedings with intent to cause injury
to him and others, for offences under Sections 147, 448 and
379 knowing that there was no just or |awful ground and had
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caused pecuniary loss and agony to him he preferred a
conpl ai nt agai nst the appellant for offences under Sections
211 and 182 of the I.P.C. on 20th Cctober, 1970. The | earned
Magi strate took cognizance of the case and sunmoned the
appel | ant under Section 211 of the Indian Penal Code. fixing
10t h Decenber, 1970 for appearance of the appellant. On 16th
Noverber, 1970 the appellant appeared in court and was
rel eased on bail. The appellant noved the Hi gh Court of
Calcutta for quashing the proceeding of the Magistrate on
the ground that the cognizance taken by the Magistrate was
bad and w thout jurisdiction for non-conpliance of the
provisions of Section 195(1) (b) of Crimnal Procedure Code.
The | earned Judge refused to quash the proceedings and
di scharge the accused, by judgnent dated 18th August, 1971

Agai nst the order of the Single Judge of the High Court, the
present appeal to this Court has been fil ed.

The main ground of attack in this appeal is that the
H gh Court failed to appreciate the neaning of the words "in
relation to any proceedings in any court” in Section 195 (1)
(b) of the Code of Crimnal Procedure. It is submtted that
when a final report was submitted by the Police under
Section 173 of Criminal~ Procedure Code and the Magistrate
passed an order it would be a judicial order and the bar
under Section 195 (1) (b) woul d be attracted.

The question /that arises for consideration is whether
on the facts of the case the bar agai nst taking cogni zance
in Section 195(1)(b) is attracted. Section 195(1)(b) so far
as it is relevant  for the purpose of this 'case may be
extracted:

"195(1) No court shall take cogni zance

(a) ...

(b) of any offence punishable under any of
the follow ng sections of the same Code,
nanmel y, sections

723

193, 194, 196, 195, 199, 200, 205, 206,
207, 208, 209, 210, 211 and 228, when
such offence is alleged to have been
commtted in, ~or in relation to, any
proceeding in any Court, —except on the
conplaint in witing of such Court or of
some other Court to which such Court is
subordi nate; or

(c) o

(2) In clauses (b) and (c) of ~sub-section (1),
the term"Court" (includes) Gvil, Revenue or
Crimnal Court, but does not include a

Regi strar or Sub-Registrar under the Indian
Regi stration Act, 1877.

Wiile Section 190 of the Crimnal Procedure Code
enunerates the conditions requisite for initiation of
proceedi ngs, Section 195 bars taking cognizance of certain
of fences except on complaint by authorities specified in the
Section. Section 195(1) (a) requires that the conplaint
should be by a public servant if the offences conpl ai ned of
are under Sections 172 to 188 of the Indian Penal Code. Sub-
section (1)(b) refers to offences under Sections 193, 194,
195, 196, 199, 200, 205, 206, 207, 208, 209, 210, 211 and
228 and requires the conplaint in witing of the Court
bef ore whomthe offence is alleged to have been comrmitted in
or in relation to any proceeding in any Court. Sub-section
(c) relates to offences under Sections 463, 471, 475 or 476
when the offence is conmitted by a party to any proceedi ng
in any Court in respect of a docunment produced or given in
evidence in such proceeding a complaint in witing by the
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court is required. Sections 172 to 190 of the Indian Pena
Code deal with offences constituting contenpt of [|awfu
authority of public servants. The bar to taking cognizance
of offences wunder Sections 172 to 188 except on a conpl aint
by the public servant is laid down in Section 195(1) (a) of
the Code of Crimnal Procedure. Chapter X, of the Indian
Penal Code relates to false evidence and offences against
public justice. The cases of offence such as under Section
463, 471, 475 or 476 alleged to have been conmitted by a
party in a proceeding in any court in respect of a docunent
produced or given in evidence in such proceeding, the
conplaint in witing of such court is required. The policy
behind the bar for institution of crimnal proceedings by a
private party is that when offences are committed agai nst
lawful authority or false evidence is given or offence
conmitted agai nst public justice, it should be the concerned
authority that should prefer a conplaint and no one el se.
724

In this -appeal we are concerned wth the question
whet her t'he~ offence under Section 211 |.P.C. is "conmitted
inor in-relation to any proceeding in any court". Before
deal with the question whether the offence is commtted in
or in relation to any proceeding in any court, | have
determ ned the neaning of the word 'court’ for the purpose
of this Section. Sub-section (2) to Section 195 states that
in clauses (b) and /(c) of sub-section (1), the term"Court
includes a Civil, Revenue or Crininal ~ Court, but does not
include a Registrar or Sub-Registrar under the |ndian
Regi stration Act, 1877. It may  be noted that the word
"includes’ was introduced by an-anendnment to sub-cl ause (b)
Act 18 of 1923 instead of the word "neans”. In-the Crimnal
Procedure Code 1974 the word 'neans’ has been introduced in
the place of 'includes’. To sonme extent the use of the word
"includes” my w den the scope  of the definition. 1In
Hal sbury’s Laws of England, third edition, volume 9 at page
342, the neaning of «court is given. At page 343 it s
stated: "nany bodies are not courts, although they have to
deci de questions, and in so doing have to act judicially in
the sense that the proceedings must be conducted with
fairness and inpartiality". Lord Sankley in-—Shell Co. of
Australia Ltd. vs. Federal Commissioner of Taxation has
enuner ated some negative propositions as to when a Tribuna
is not a court. The |earned Judge observed "The authorities
are clear to show that there are Tribunals with nany of the
trappings of a court which nevertheless .are not courts in
the strict sense of exercising judicial power". In
enunerating the propositions Lord Sankey observed:

"In that connection it may be useful to enunerate

sone negative propositions on this subject: (1) A

tribunal is not necessarily a Court in this strict

sense because it gives a final decision.(2) Nor
because it hears witnesses on oath. (3) Nor because two
or nore contending parties appear before it between
whomit has to decide. (4) Nor because it gives
deci sions which affect the rights of subjects. (5) Nor
because there is an appeal to a Court. (6) Nor because
it is a body to which a matter is referred by another

body" .

In enunerating the negative propositions the |[earned
Judge relied on the decision in Rex. vs. Electricity
Comm ssi oner s.

In Shri  Virinder Kumar Satyawadi vs. The State of
Punj ab. Venkat arama Ayyar, J. speaking for this Court quoted
wi th approval the decision in Shell Co. of Australia (supra)
and observed that the dis-
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725
tinction between Courts and tribunals exercising quasi-
judicial functions is well established, though whether an

authority constituted by a particular enactnent falls within
one category or the other may, on the provisions of that
enactment, be open to argunent. After referring to the

various decisions, the |learned Judge observed "it may be
stated broadly that what distinguishes a Court froma quasi-
judicial tribunal is that it is charged with a duty to

deci de disputes in a judicial manner and declare the rights
of parties in a definitive judgnment. To decide in a judicia
manner involves that the parties are entitled as a matter of
right to be heard in support of their claimand to adduce
evidence in proof of it. It also inmparts an obligation on
the part of the authority to decide the natter on a
consi deration of the evidence adduced and in accordance wth
I aw.

This view was accepted by the Supreme Court in Sm
U jam Bai v. State of Uttar Pradesh where Justice
Hi dayatul'l ah observed that though the taxing authorities
follow a —pattern of action which i's considered judicial
they are not converted into-courts of civil judicature and
they still remain instrumentalities of the State and are
within the definition of the State.

The answer to/the question as to what is 'court’ in the
Crimnal Procedure Code is not free fromdifficulty for in
many places the word Magistrate as well as court is used in
i dentical situations. Section 6 of the Crininal Procedure
Code states that besides the Hgh® Courts and the Courts
constituted under any law other than this Code for the time
being in force there should be five classes of  Crinnal
Courts in India, nanely: (i) Courts  of Sessions; (ii)
Presi dency Magistrate, (iii) Magistrates of the first class
(iv) Magistrates of the second class, (v) Mgistrates of the
third class. Crimnal courts —according to this section
therefore, consist of courts specified besides the High
Court and courts that are constituted under any other |aw
other than Crimnal Procedure Code. The Code of  Crimna
Procedure provides not nerely judicial enquiry into or tria
of alleged of fences but also for priorinvestigation
thereof. Section 5 of the Code provides that all offences
under | ndi an Penal Code shall be investigated, inquired-into
and tried and otherwise dealt with in accordance with the
provi sions hereinafter contained. For the purposes  of
investigation offences are divided into two  categories
'cogni zabl e’ and non-cogni zable. Wien information  of the
conmi ssion of a cognizable offence is received or such
conmi ssion is suspected, the appropriate police officer has
the authority to enter on investigation
726
In case of non-cognizable offence the officer shall not
i nvestigate without the order of a conpetent Magistrate.
According to scheme of the Code investigation is prelimnary
to a case being put up for trial for a cognizable offence.
I nvestigation starts on an i nfornmation rel ating to
conmi ssion of an offence given to an officer in-charge of
Police Station and recorded under Section 154 of the Code.
I nvestigation consists generally of various steps, nanely
proceeding to t he spot - ascert ai nnent of facts and
ci rcunst ances of the case, discovery and arrest of suspected
of fender, collection of evidence relating to the conm ssion
of the offence which may consist of exani nation of various
persons including the accused, and the reduction of the
statement into witing such as places and seizure of things
and formation of opinion as to whether on material collected
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there is a case to place the accused before the Magistrate
for trial and filing of the charge-sheet under Section 173
of the Crimnal Procedure Code. After the investigation is
conpl eted and a chargesheet is filed under Section 173 of
the Crimnal Procedure Code the question of taking
cogni zance arises. Section 190 of the Crimnal Procedure
Code lays down conditions necessary for initiation of
proceedi ngs. It provides for that any Presidency Mgistrate,
District Magistrate or Sub-Divisional Magistrate or any
ot her Magi strate specially enpowered in this behalf may take
cogni zance of any offence.
(a) wupon receiving a conplaint of facts which
constitute such of fence;
(b) upon a report in witing of such facts nade
by any police officer; and
(c) upon information received from any person
other than a police-officer or upon his own
know edge or suspicion, that such of fence has
been comm tt ed.

One nobde of taking cognizance by the Magistrate i s upon
a report —in witing of such facts nade by any police
officer. This stage is reached when the police officer
submits a report under Section 173. \When the Police Oficer
upon investigation fornms an opinion that there is sufficient
evi dence or reasonabl e ground he shall forward the case to
the Magistrate enpowered to take cognizance of the offence
upon a Police report. Under Section 190 oft the Crinina
Procedure Code, if the Magistrate to whomthe report is sent
by the Police Oficer, agrees wi th the opinion of the police
of ficer, he proceeds to take cognizance, and issues process
under Section 204. The judicial opinion is unaninous that
when once Magistrate taking cognizance of an offence finds
that there is sufficient ground for proceedi ng and i ssues
727
sumons  or a warrant as ‘the case my be, he takes
cogni zance, and the trial begins, and further proceedings
wi Il be undoubtedly before a crimnal court.

In Jamuna Singh and others v. Bhadai Sah, Das Cupta, J.
observed "The Code does not contain any definition of the
words 'institution of a case’'. It is clear, however, and
indeed not disputed, that a case can be said to be
instituted in a court only when the court takes cogni zance
of the offence alleged therein." When once this stage is
reached the requirenment of Section 211 of the |Indian Pena
Code "institutes or causes to be instituted any crinmina
proceeding" is satisfied. The second part of Section 211
|.P.C. refers to falsely charging a person wth having
committed an of fence. A person fal sely charging another of a
cogni zabl e offence before a police officer will conme within
the mischief of the second part of the Section

The crucial question that arises in this..case is
whether it can be said that when a person falsely charges
anot her person of a cognizable offence before a Police
O ficer and when the Police O ficer upon investigation finds
that there is no sufficient evidence or reasonable ground
for suspicion to justify the forwarding of the accused to
the Magistrate under Section 169 and the Magi strate agrees
with him an offence under Section 211 is comitted in or in
relation of any proceeding in any court’. It is settled | aw
that when a Magistrate applies his mnd under Chapter XVl
that is on conmplaints, he nust be held to have taken
cogni zance of the offence nentioned in the conplaint but
when he applies his mnd not for such purpose but for
purpose of ordering investigation under Section 156 (3) or
i ssues a search warrant for the purpose of investigation, he
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cannot be said to have taken cogni zance of any offence vide
R R Chari v. State of UP. and in Gopal Das v. State of
Assam Wien the Magistrate receives a report under Section
169 of the Crimnal Procedure Code that there is not
sufficient evidence or reasonable ground for suspicion and
agrees with it, he may be doing so in exercise of his
judicial function but the question is whether he is acting
as a court.

I n Abhi nandan Jha & O's. v. Dinesh Mshra this Court
has pointed out the difference between the report by the
police filed under Section 170 of the Crimnal Procedure
Code which is referred to as a charge-sheet and a report
sent under Section 169 which is ternmed wvariously in
different States as either 'referred charge’, 'final report’
or
728
sunmary. This court observed that when the police subnitted
a report that no case has been made out for sending up
accused for trial it is not open to the Magistrate to direct
the police officer to file a chargesheet. In such
circunst ances the Magistrate is not powerless as it is open
to him to take cognizance off an offence on the report
submtted by the Police wunder Section 190(1)(c) of the
Crimnal Procedure Code. Dealing wth the position of the
Magi strate when a 'report is submtted by the police that no
case is nmade out for sending a case for trial the court
observed that it is open to the nmagi strate to agree with the
report and cl ose the proceedings. Equally it will be open to
the Magistrate if he takes a different view to give
directions to the police under Section 163(1) to nmke
further investigations. After receiving a report  fromthe
police on further investigation if the Magistrate forns an
opinion on the fact that it constitutes an offence he may
take cogni zance of an offence wunder Section 190(1) (c)
notw t hst andi ng t he opini on of the police expressed in fina
report. This court held in conclusion that there is no power
expressly or inpliedly conferred on the Magi strate under the
Code to call upon the police to submt a charge-sheet when
they have sent a report under Section 169 of the Code that
there is no case nade out for sending the case for trial
The sane viewis expressed in the decision in Kanla Prasad
Singh v. Hari Nath Singh and another. In RN Chatterji v.
Havi | dar Kuer Singh, A N Ray J. as he then was, followed
the decision in Abhinandan Jha & Os. v. Dionesh Mshra
(supra) and held that the provisions of the Crinina
Procedure Code do not enpower the Magistrate to direct the
police officer to submt a charge-sheet but if he is of the
opinion that the repot submtted by the police requires
further i nvestigation, the Magi strate nay or der
i nvestigation, under Section 163 of the Criminal Procedure
Code. It was held that directing further enquiry is-entirely
different from asking police to submit a charge-sheet. The
only source open for the Magistrate if he is not satisfied
with the police report wunder Section 169 is to take
cogni zance of an offence wunder Section 190(1) (c) of the
Crimnal Procedure Code. It nmay be noted that in M L. Seth
v. R P. Kapur & Anr., it was held that if the Magistrate
di sagrees with the opinion of the police he may proceed to
take cogni zance on the facts stated in the police under
Section 190(1) (b).

It is clear that when a Magistrate applies his mnd to
the contents of a conmplaint before himfor the purpose of
proceedi ng under Section
729
200 and the other provisions of the Code following it, he is
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t aki ng cogni zance of an offence as held by five judges Bench
decision of this Court in Mw v. The Superintendent,
Special Jail, Nowgong, Assam and Qhers. The position
regarding the case in which Magistrate accepts a report
under Section 169 Criminal Procedure Code is different. On
an analysis of the various sections, it appears that a
report under Section 169 of the Cr. P. C and the mmgistrate
agreeing with it, are proceedings under Chapter XV which
relates to information to the police and their power to
i nvestigate. The Chapter provides for supervision by the
Magi strates of the investigation by the police. It has been
| ai d down that Magistrate has no option except to agree with
the report of the Police Oficer unless he proceeds to take
cogni zance of the offence under Section 190(1) (c). Though
the Magistrate in deciding whether to accept the report or
not may be exercising his judicial mind, it cannot be said
that he is actingas a court. The Magistrate acting at this
stage cannot be said to fulfil « the positive requirenments
enuner at ed by~ Venkatarama Ayyar, J. in Shri Virinder Kunar
Satvawadi' v.. The State of Punjab (supra). To be classified
as court it must be charged with a duty to deci de di sputes
in a judicial manner and declare the rights of parties in a
definitive judgnent and to decide in a judicial manner. It
i nvol ves that the parties are entitled as a matter of right
to be heard in support of their claimand to adduce evi dence
in proof of it and an obligation on the part of the
authority to decide the matter on _a consideration of the
evi dence adduced and in accordance with [aw. ‘As pointed out
by Lord Sankey in Shell Co. case (supra) though there may be
sone of the trappings of the court the nagistrate at this
stage cannot be ternmed as a court wthin the provisions of
Section 195(2) C. P. C The nmmgistrate nay decide the
guestion finally which may affect parties but that is not
enough. Even when a tribunal bears witnesses on oath and
decides rights of parties and a right of appeal is provided,
it may not, as observed by Lord Sankey, becone a court. Mbst
of requirenments of a court are lacking when the Magistrate
agrees with the report of the police officer under Section
169. At this stage the rights of the parties are not finally
decided as the conplainant is entitled to file a conplaint
directly to the Magistrate. The persons accused are not
before the Magistrate and neither the conplainant nor the
accused are entitled to be heard or to adduce evidence
before the Magistrate at this stage. It cannot be said that
the Magistrate has a duty to decide the natter ~on a
consi deration of the evidence adduced before him
730

Taking into account the schemre of ‘the Crimnal
Procedure Code, the function of the Magistrate in agreeing
with a report under Section 169 can only be said to be in
the course of investigation by the police. In Chapter XV
which relates to information to the police and their powers
to investigate, the Magistrate having jurisdiction over the
area and enpowered to take <cognizance is given certain
supervi sory powers. Thus the Police Oficer incharge  of
Police Station is required to refer the informant to the
Magi strate when information as to a non-cogni zabl e of fence
is received by him The Police Oficer shall not investigate
a non-cogni zable case without the orders of the Magistrate
though the Police Oficer is entitled to investigate a
cogni zabl e offence wi thout the order of the Magistrate. The
Magi strate under Section 190 is entitled to order an
investigation into a cognizable offence. Section 157 Cr
P.C. requires the officer incharge of the Police Station to
send a report to the Magi strate enpowered to take cogni zance
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of the offence of which he has received information. Under
Section 159 Crl.P.C. the Magistrate receiving a report under
Section 157 may proceed or depute any nmgi strate subordinate
to him to proceed to hold a preliminary inquiry into the
case. Section 164 enpowers Presidency Magistrate or any
Magi strate of first-class or any Magistrate of second class
specially enpowered by the State Governnment to record a
statenment or confession nade to him in the course of an
i nvestigation under this Chapter. Wen a search is conducted
by a Police Oficer, heis required to send copies of the
record to the nearest Magi strate enpowered to take
cogni zance. Section 167 of the Crl.P.C. requires that when
i nvestigation cannot be conpleted w thin 24 hours and when
there are grounds of believing that the accusation or
information is well-founded, the O ficer incharge of the
Police Station shall transnit to the nearest Mgistrate the
copy of the entries in'the diary relating to the case and
forward the accused to such Magistrate. The Mgistrate to
whom the ~‘accused is forwarded is enpowered to authorise the
detention of the accused in such custody as he thinks fit
for a termnot exceeding 15 days. If the period is to exceed
15 days he is required to forward the accused to the
Magi strate having jurisdiction. Wen an investigation is
conpl eted and when the Police Oficer is of the opinion that
there is sufficient evidence, he shall forward the accused
to the Magistrate along with his report.” The final report of
the Police O ficer is to be subnitted under Section 173. It
may be noticed that Section 169 does not require the Police
Oficer to send a report as he is required under Section 170
when he is of the opinion that there is no sufficient
evi dence or reasonabl e ground of suspicion to justify the
forwarding of the accused to the Magistrate. The only
precaution he has to take is to take steps to ensure the
appear ance of
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the accused in the event of the Magistrate enpowered to take
cogni zance wants his presence. A perusal of the various
Sections under Chapter XIV shows that the Magistrate is
associated with the investigation by the Police in a
supervi sory capacity. It has been laid down that when the
Magi strate applies his mind for ordering an investigation
under Section 156(3) of the C.P.C. or for issue of a search
warrant for the purpose of investigation, he cannot be said
to have taken cognizance of the offence. The Magistrate
during this stage functions as a Magi strate _during
investigation. As the trial has yet to comence it cannot be
said that he is acting as a court.

Before | eaving this aspect of the case | would refer to
sone of the decisions which were cited before  us on'this
point. Strong reliance was placed by the | earned counsel for
the appellant on a decisionin J. D. Boywalla “v. Sorab
Rustonji Engineer. Boywalla, the appellant in the  case,
| odged a conplaint with the police against the respondent
Sorab Rustonmji Engineer for <cheating in respect of ‘three
rupees. The police after investigation submtted a report
stating that no offence has been disclosed against himwth
a request that he nay be discharged and his bail bond
cancelled. On recei pt of the report the Magistrate
di scharged the accused and cancelled the bail bond. Sorab
Rustonji Engi neer, against whom the conplaint was filed,
filed a case under Section 211 of the |I.P.C. alleging that
the appellant Boywal la instituted crimnal proceedings
against him knowing that there is no just or [awful ground
for such proceedi ngs. The appellant contended that it is the
Magi strate that can | odge a conpl aint under Section 195 (b)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 31

of the C.P.C. and that no court shall take cogni zance of
the of fence punishable under Section 211 of the |.P.C when
such offence is alleged to have been committed in or in
relation to any proceeding to a court except on a conpl ai nt
inwiting of such court. John Beaumont Chief Justice held
that in doing what he had done the Magistrate had taken
cogni zance of the case and therefore under Section 195(hb)
Cr.P.C. it was the Magistrate alone who could |odge a
conplaint. Two reasons were given by the Chief Justice. The
second ground wth which we are concerned at the nonent
deals as to the capacity in which Magistrate acted when he
accepted the police report under Section 169 and di scharged
the accused. The Chi ef Justice expressed that after
considering the report if the Magistrate thinks that there
is no sufficient ground of proceeding he may di scharge the
accused and though the Code does not expressly provide there
can be no doubt that when the Magistrate can act upon the
report of the

732

police officer and discharge an accused person w thout
further inquiry only by actingin “his judicial capacity
whi ch should be open to review by the Hgh Court. The
| earned Chief Justice proceeded on the basis that before a
magi strate passed orders on the report of the police under
Section 169 he should take cognizance of the offence. The
Chi ef Justice thus took the view that (1) the Magistrate
bef ore discharging the accused in pursuance of a police
report under Section 169 takes cognizance and (2) acts in
his judicial capacity. Wile there could be no doubt that
the magistrate is acting judicially, I amwunable to hold
that before a magi strate di scharges an accused agreeing wth
the report of the police under Section 169 C. P.C., he
takes cogni zance. This Court has held that the stage of
| aki ng cogni zance arises only when he ~acts under | Section
190(1) (b). Further this Court-has taken the view that if
the magi strate does not agree with a police report under
Section 169 C.P.C., he can only proceed under Section
190(1)(c). The facts of the case were the accused was
arrested and later after the order of discharge the bai
bond was cancelled. The circunstances of the arrest of the
accused his being released on bail during investigation and
his discharge after the police report were the reasons for
the learned Chief Justice comng to the conclusion that the
Magi strate was acting in a judicial capacity. The |earned
Judge observed "indeed it is a novelty to neto hear it
suggested that there is any authority which can rmake an
adm ni strative order discharging the arrested person from
judicial capacity". But as he has pointed out acting in a
judicial capacity alone is not enough. The Suprene Court in
M L. Sethi’'s case (supra) expressed its dissent fromthe
view taken in Chulam Rasul v. Enperor where the | earned
Judge held that a conplaint by crimnal court is necessary
when a false report is made in an investigation by the
police. The facts of the case are that CGhul am Rasul made a
report to the police that a certain person stole his watch
fromhis car. On investigation the police came to the
conclusion that the report was false and that the watch had
been renpbved by the petitioner hinmself. The case was
reported to the Magistrate for cancellation. A conplaint was
gi ven agai nst Ghul am Rasul for offence wunder Sections 193
and 211 |.P.C. and the WMagistrate took cognizance and
recorded the evidence of the prosecution w tnesses and
franed charge against him Accepting the contention on
behal f of Chulam Rasul the High Court held that in view of
section 195(1) (b), Cri m nal Procedure Code, t he
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Magi strate’s taking cognizance of the offence was illegal
The Court observed: "I amclear that the words in this sub-
section 'in relation to any proceeding in any court’ apply
to this case of a false report or a false
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statement made in an investigation by the police with the
intention that there shall in consequence of this, be a

trial in the Crimnal Court". The facts of the case show
that a report under Section 169, Crimnal Procedure Code was
submitted by the police for cancellation and the Mgistrate
dropped further proceedings. The Suprene Court referring to
the view of the H gh Court observed: "He appears to have
held the view that the Magi strate having passed an order of
cancel lation, it was necessary that the conplaint should be
filed by the Magistrate, because section 195(1)(b) had
becore i napplicable. “If the |earned Judge intended to say
that w thout any proceeding being taken by the Magistrate in
the case which was investigated by the police it was stil
essential ‘that a compl aint should be filed by the Magistrate
simply because a subsequent proceeding followi ng the police
i nvestigation was contenplated we consider that his decision
cannot be accepted as correct™. This decision nakes it clear
that even though the Magi strate passed an order of
cancel lation on the report by the police under section 169
if the Magistrate has not taken any proceeding, a conpl aint
by the Magistrate is not necessary. The decision of the
Supreme Court covers the facts of the present case so far as
the discharge of the accused on a police report under
section 169, Crimnal Procedure Code, is concer ned.
Referring to the Bombay decision, the Suprenme Court observed
that "the decision of the Bonmbay H gh Court in J. D
Roywal l a . Sorab Rustonji Engi neer (supra)  is also
i nappl i cabl e because in that case al so orders were passed by
a Magistrate on the final report ~ nade by the police after
i nvestigation of the facts ‘in the report, in respect of
whi ch conpl aint wunder section 211 1.P.C. was filed". In
Sethi’s case (supra) at the stage when the conplaint was
filed by the respondent under Section 211 |I.P.C., the police
were enquiring into the appellant’s report. Wen there is no
proceedi ng pending before any court at the-time when the
applicability of section 195(1) (b) is to be determ ned, a
conplaint by the court 1is not necessary. The decision in
Bonbay case is therefore not applicable to the facts in
Sethi’s case as in the Bonbay case orders were passed by the
nmagi strate on the final report of the police.

There is a conflict between various H gh Courts as to
whet her a conplaint is necessary when on a police report
under Section 169 the Magistrate does not take any further
action. The Bonbay, Saurashtra and Andhra Pradesh /Hi gh
Courts in 1946 Bonbay 7(11), 1952 Saurashtra 67(68) and 1969
A.P. 281 (287) have held that a Magi strate passi ng-an order
on a final report of police under Section 173 referring the
case as false should be deemed to be a Court passing a
judicial order disposing of the information to the police,
and
734
that in such a case, the conplaint of the Magistrate is
necessary for the prosecution of the informant under Section
211 of the I.P.C. The Madras, Calcutta and All ahabad Hi gh
Courts in A l1.R 1934 Madras 175, A 1.R 1948 All ahabad 184
Full Bench and A 1. R 1916 Calcutta 593 follow ng 1921 Patna
302 and 1917 Cal cutta 593 have held the other view For the
reasons al ready stated | hold that when no further
proceedi ngs are taken by the Magistrate on receipt of a
police report under Section 169 there is no proceeding in or
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inrelation to any court and, therefore, no conplaint by the
court is necessary.

The next question which arises in this case is that
whet her a conplaint by the court is necessary because of the
arrest and release on bail of the accused Satya Narayan
Pat hak in consequence of the <conplaint given by the
appel lant. The police after taking cognizance of the
conplaint by Kamapati Trivedi, the appellant in this case,
took cogni zance wunder Sections 147, 448 and 379 1.P.C
registered a case and issued a warrant of arrest against
Satya Narayan Pathak and five others. They all surrendered
in court on 6-5-1970 and were rel eased on bail on a bond of
Rs. 200/- each. They attended court on 21-5-1970 and 21-7-
1970 when the police report was expected to be filed. The
Hi gh Court found that there was a police investigation and
during investigation Satya Narayan Pathak surrendered before
the Magistrate who rel eased himon bail and police subnmitted
a final~ report and the Magistrate discharged himfromhis
bail bond. On this  evidence the H gh Court cane to the
concl usion that the proceedings before the court becone a
crimnal proceeding only when the court takes cogni zance and
not before. On these facts the question arises whether the
proceedi ngs when the accused were rel eased on bail and | ater
after the receipt of the report fromthe police they were
di scharged, would /'be in or in relation to a court. It was
submitted that when in pursuance of a conplaint the accused
was arrested and renmand and bail proceedi ngs wer e
subsequently taken' before a Magistrate in connection with
the report to the police, they were proceedings in court and
a conplaint by the court was necessary. |In support of the
proposition a decision in Badri v. State was relied upon. In
that case the Allahabad Hi gh Court held that an  offence
under section 211, Indian Penal Code, alleged to have been
conmitted by the appellant by making a fal se report against
the conpl ai nant and others to the police, was an offence in
relation to the remand proceedi ngs-and the bail proceedi ngs
because those proceedings were  a direct consequence of the
maki ng of the report and the subsequent arrest’ and,
therefore, the case is governed by section 195(1)(b) of Code
of
735
Crimnal Procedure. The Supreme Court in Sethi’s -case
(supra) at page 538 did not consider it necessary to _express
any opinion whether renand and bail proceedi ngs before the
Magi strate can be held to be proceedings in a court nor did
they consider the question whether the charge of naking a
false report could be rightly held to be in relation to
these proceedings. The position, therefore, is the question
whet her remand and bail proceedi ngs before the Magistrate in
pursuance of infornmation given to the police of a cognizable
of fence are proceedings in or in relation to a court is |eft
open.

To determ ne whether the remand or bail proceedings are
proceedings in a court it is wuseful to refer again to
Chapter XIV of the Crimnal Procedure Code. On a conplaint
by an informant relating to a commssion of a cognizable
of fence the investigation starts. The information nay not be
agai nst any person. \When an investigation cannot be
conpleted in 24 hours after the arrest of the accused and
when the officer is of the viewthat there are grounds for
beli eving that the accusation or information is well-founded
the officer is required to transmit to the nearest
Magi strate a copy of the entries in the diary and to forward
the accused to the Magistrate. Wen the accused is produced
the Magistrate is required to act under Section 167(2) of
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the Crimnal Procedure Code. The Magistrate to whom the
accused is produced can from tine to tine authorise
detention of accused in such custody as such Magistrate
thinks fit for a termnot exceeding 15 days in whole. If he
has not the jurisdiction to try the case or conmt it for
trial but considers further detention is necessary, he may
order the accused to be forwarded to a Magistrate having
jurisdiction. W have seen that in investigation by the
police the Magi strate is associated in a supervisory
capacity. The action taken by the Magi strate cannot be taken
to be that of a court for the Magistrate who has no
jurisdiction to try the case has a linted power. Even the
Magi strate who has jurisdiction to try the accused when
acting under the Section is not acting as a court for the
words used are the Magistrate having jurisdiction. The tria
comences only after the -offence has been taken cogni zance
of .  The proceedings under Secti on 167, is during
i nvestigation. But it has to be noted that when the bail and
remand proceedi ngs ~are before the Magistrate, he has to act
judicially. If the accused applies for bail the Magistrate
has to act judicially and take into account the facts of the
case before he decides to release the accused on bail or
refuse bail. Chapter XXXIII C. P. C. deals wth bail
Section 496 provides as to when bail my be taken of non-
bai | abl e of fences. / The provisions of Sections 496 and 497
speak of an accused person in custody charged with a non-
bai | abl e of fence
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bei ng produced before court at any stage of the proceedings.
The Section deals with the exercise of the power of a court
at any stage of proceedings when the accused  is brought
before a court while in the custody of the police officer
According to the wording of Section, the bail proceedings
woul d be before a court even though the accused is produced
while in custody of a police officer. Even though the word
"court’ is used in Sections 496 and 497, we have to consider
whet her proceedings can be said(to be taken before a court
as defined in Section 195(2) of C. P. C. In deciding the
guestion we have to bear in mnd the restricted meaning
given to the word in the observations of Lord Sankey in
Shell Company’s case reported in Shell Co. of Australia Ltd.
v. Federal Comm ssioner of Taxation (supra) and the tests
| aid down by Venkatarama Ayyar, J. in Shri Virinder Kunar
Satyawadi v. The State of Punjab and Hidayatullah, J. in
Sm. Ujam Bai v. State of Uttar Pradesh. (supra). Though
there may be sone trappings of a court and the section
itself nmentions the word "court’, | feel ~ that the
requirements for being a court for the purpose of Section
195(2) have not been satisfied. The intention of the
| egislature in prescribing a bar when an offence /under
Chapter XI of I.P.C. is conmtted, that 1is, when false
evidence is given or offence against public justice is
conmitted is that the court should decide whether a
conpl ai nt shoul d be given for an offence conmtted before it
and if satisfied should prefer the conplaint itself. Before
a court gives a conplaint, it wll have to satisfy itself
that a prina facie case is nmde out and that it is in the
interest of justice that a conplaint should be | odged. The
purpose, therefore, is that a private party should not be
permtted to make a conplaint regardi ng of fences commtted
inor inrelation to court proceedings. In an investigation
by the police the conplainant is only in the background. He
m ght not have nentioned the name of any person as being
involved in the crine. Taking all the circunstances into
account, I am in the absence of the conplainant, unable to
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hold that renand and bail proceedi ngs before cogni zance of
the offence is taken could be held to be proceedi ngs before
a court bearing in mnd the restricted nmeaning given to the
word 'court’.

The second question is whether the charge of making of
the false report could be rightly held to be in relation to
proceedings in court. Wen an information is given of a
conmi ssion of a cognizable offence, the police register a
case and start investigation. For facilitating the
i nvestigation provision for remand is provided for. If the
investigation is not completed within 24 hours the police
may ask for further remand and the court may grant according
to provisions of section 167 of
737
Crimnal Procedure Code. At this stage though the remand and
bai |l proceedings arise as-a consequence of conplaint given,
it cannot be said that it is the direct result of a false
report to. a court for no one mght have been nentioned in

the conplaint ~as a suspect. Further, it will be seen that
the conplainant is not entitled to appear in court and
oppose grant —of bail. The court dealing with the remand or

bail proceedings cannot be said to fulfil the conditions
| aid down by Venkatarama Ayyar as the parties are not
entitled as a matter of right to be heard in support of
their claimand adduce evi dence in proof of it.

The Magi strate /dealing with renand proceedings or a
bail petition does not hear the conplainant. He acts on the
material that is placed before him by the police during
i nvestigation. The conpl ai nant™ _has no opportunity of
substantiating or presenting his case before the Mgistrate
at this stage. If the action of the Magistrate in agreeing
with the report under section 169 Cr. P.C " and the
proceedi ngs taken during investigation by way of remand or
bail are wunderstood to be proceedings in or in relation to
court a conplaint may be preferred by the Magistrate without
giving an opportunity to the conplainant to satisfy the
Magi strate about the truth of his case. In this connection
it is wuseful to refer to section 476 of the C. P. C. The
section provides that when any Cuvil, Revenue-or Crimna
Court is, whether on application made to it -in this behalf
or otherwise, of opinion that it is expedient in the
interests of justice that an inquiry should be nmade into any
of fence referred to in section 195, sub-section (1), clause
(b) or clause (c), which appears to have been commtted in
or in relation to a proceeding in that Court, such Court
may, after such prelinminary inquiry, if any, as it thinks
necessary, record a finding to that effect and make a
conpl aint thereof in witing signed by the presiding officer
of the Court, and shall forward the sanme to a Magi strate of
the first class having jurisdiction. Before naking a
conplaint a prelimnary inquiry is contenplated. “Nornmally,
it would nean that the person against whoma conplaint is
preferred has an opportunity to show why a conpl ai nt shoul d
not be preferred against him These stages are not reached
in a case when the Magistrate has still to take cogni zance
of an offence. The restricted nmeaning given to the Code in
section 195(2) Cr. P.C read along with the conditions to be
specified before a conplaint is preferred by the court,
inclines me to hold that the proceedings before a Magistrate
in which he agrees wth the report by the police under
section 169, Crimnal Procedure Code, and the proceedings in
remand or bail applications during investigation wll not
amount to proceedings in or in relation to court.
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In the result | agree with the Hi gh Court that there
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was no proceeding in or in relation to a court, and,
therefore, section 195(1)(b) of Crimnal Procedure Code is
not attracted. The appeal is disnissed.

KOSHAL, J. | have had the advantage of going through
the judgnent prepared by ny |learned brother, Kailasam J.
Having given it ny best consideration, | regret that | have
to differ with him

2. The facts giving rise to this appeal lie in a narrow

conpass and mmy be stated in brief. The appellant before us
is one Kam apati Trivedi (hereinafter called Trivedi) on
whose conplaint a case was registered under sections 147,
448 and 379 of the Indian Penal Code at the Bally Police
Station on the 18th ‘April, 1970 against six persons
i ncl udi ng one Sat yanar ayan Pat hak (called Pat hak
hereinafter). Warrants ~were issued for the arrest of the
accused, all of whom surrendered on the 6th of May, 1970 in
the Court of the Sub-Divisional Judicial Mgistrate, How ah
(referred to I'ater ~ herein as SDIM who who was the
magi strate having jurisdiction and who passed an order
rel easi ng them on bail

The police held an “investigation culmnating in a
report dated the 25th ~of July, 1970 which was submitted to
the SDIJM under section 173 of the Code of Crimna
Procedure, 1898 (the Code, for short). The contents of the
report made out the conplaint to be false and included a
prayer that the accused "nmmy be rel eased fromthe charge"
On the 31st of July, 1970 the SDIJM - agreeing wth the
report, passed an order dischargi ng the accused.

On the 20th of COctober, 1970 Pathak filed a conplaint
before the SDIM accusing Trivedi of the  comm ssion of
of fences under sections 211 and 182 of the |Indian Penal Code
by reason of the latter having |odged with the police the
fal se conplaint dated the 18th of ~April, 1970.  Trived
appeared in the Court of the SDIMon the 16th of Novenber,
1970 in response to a summons issued by the latter only in
respect of an offence under section 211 of the Indian Pena
Code and was allowed a fortnight to furnish security while
the case itself was adjourned to the 10th of Decenber, 1970.

It was then that Trivedi presented a petition dated the
23rd Decenber, 1970 to the High Court at Calcutta praying
that the proceedi ngs pendi ng agai nst hi m before the SDIM be
guashed inasmuch as the latter was debarred from taking
cogni zance of the offence wunder section 211 of the 1ndian
Penal Code in the absence of a conmplaint in witing of the
SDIM hi nself in view of the provisions of clause (b) of sub-
section (1) of section 195 of the Code. Sub-sections (1) and
(2) of that section may be reproduced here for ready
ref erence:
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195. (1) No Court shall take cogni zance-

(a) of any offence punishable under sections 172
to 188 of the Indian Penal Code, except on the
conplaint in witing of the public servant concerned,
or of some other public servant to whom he is
subordi nat e

(b) of any offence punishable under any of the
followi ng sections of the same Code, nanely, sections
193, 194, 195, 196, 199, 200, 205, 206, 207, 208, 209,
210, 211 and 228, when such offence is alleged to have
been committed in, or in relation to, any proceeding in
any Court, except on the conplaint in witing of such
Court or of sone other Court to which such Court is
sub-ordi nate; or

(c) of any offence described in section 463 or
puni shabl e under section 471, section 475 or section
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476 of the sane Code, when such offence is alleged to
have been comitted by a party to any proceeding in any
Court in respect of a docunent produced or given in
evi dence in such proceedi ng, except on the conplaint in
witing of such Court, or of sone other Court to which
such Court is subordinate.

(2) In clauses (b) and (c) of sub-section (1), the
term"Court" includes a Civil, Revenue, or Crimna
Court, but does not include a Registrar or sub-
Regi strar under the Indian Registration Act, 1977."

It was argued before the High Court that part of the
proceedi ngs which started with the registration of the case
by the police on the 18th of April, 1970 at the instance of
Trivedi and culminated in the order dated the 31st of July,
1970 di scharging Pathak and his five co-accused constituted
proceedi ngs before a Court, that the offence under section
211 of the Indian~ Penal Code ~attributed to Trivedi was
commttedin or, in _-any case, in relation to such part and
therefore the case against Trivedi fell within the anbit of
cl ause (b) above extracted. The argunent did not find favour
with the Hi gh Court and the | earned Single Judge before whom
it was made rejected it with the foll ow ng observations:

"The police submtted a final report and so the
Magi strate discharged himfrom his bail bond but there was
no crim nal proceedi ng bef ore t he Court agai nst
Sat yanarayan. The  proceedi ng before the Court becones a
crimnal proceeding only when a Court takes cognizance and
not before. Whatever the view of the other H gh Courts
740
may be, the consistent viewof this H gh Court is that so
| ong as cogni zance is not taken it cannot be said that there
was a proceeding pending in the Court in respect of that
of fence and since no proceedi ng was pendi ng before the Court
section 195 (1)(b) of the Code is not attracted."

It is against the order of the H gh Court (which is
dated the 18th of August, 1971) that Trivedi has instituted
this appeal by special |eave.

3. Before wus the argunent which was put forward on
behal f of Trivedi for the consideration of the H gh Court
has been repeated and it has been urged strenuously by his
| earned counsel that in so far as the SDIJM passed an order
on the 6th of May, 1970 releasing him on bail and -then
another on the 31st of July, 1970 discharging him the SDIM
acted judicially and therefore as a Court, that it cannot
but be held that these orders were passed in proceedings in
relation to which the offence under section 211 of the
I ndi an Penal Code was alleged to have been. commtted and
that consequently the SDIM had no jurisdiction to  take
cogni zance of that offence.

4. The points requiring determ nation therefore are:

(a) Whether the SDIJM acted as a Court  -when he
passed the orders dated the 6th of My, 1970 and the
31st of July, 1970 or any of thenf

(b) If the answer to question (a) is in the
affirmative, whether the offence under section 211 of
the Indian Penal Code attributed to Trivedi could be
regarded as having been conmmtted in relation to the
proceedings culmnating in either or both of the said
orders?

5. In finding an answer to question (a) | attach quite
sone inportance to the provision of sections 6, 496 and 497
of the Code. These sections are extracted bel ow

"6. Besides the High Court and the Courts
constituted under any law other than this Code for the
time being in force, there shall be five classes of
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Crimnal Courts in India, nanely:-
. Courts of Session:
1. Presidency Magi strates:
[11. Magistrates of the first class:
V. Magistrates of the second cl ass:
V. Magistrates of the third class.”

"496. \When any person other than a person accused
of a non-bailable offence is arrested or detained
wi thout warrant by an officer in charge of a police-
station, or appears or is brought before a Court, and
is prepared at any tine while in the custody of such
officer or at any stage of the proceedi ngs before such

Court to give bail, 'such person shall be released on
bail: Provided that such officer or Court, if he or it
thinks fit, may, instead of taking bail from such

person, discharge himon ~his executing a bond w thout
sureties for his appearance as hereinafter provided

"Provided, further, that nothing in this section
shal'l be deenmed to affect the provisions of section
107, sub-section (4), or section 117, sub-section (3)."

"497. (1) When any person accused of or suspected
of the comm ssion of any non-bailable offence is
arrested or detained without warrant by an officer in
charge of a police station, or appears or is brought
before a Court, he nmay be released on bail, but he
shall not be so released if there appear reasonable
grounds for believing that he has been guilty of an
of fence puni shable with death or inprisonnent for life:

"Provided that the Court may direct that any
person under the age of sixteen years or -any wonan or
any sick or infirmperson accused of such an offence be
rel eased on bail.

(2) If it appears to such officer or Court at any
stage of the investigation, inquiry or trial, as the
case may be, that there are not reasonabl e grounds for
believing that the accused ‘has comm tted non-bail abl e
of fence, but that there are sufficient grounds for
further inquiry into his guilt, the accused shall
pendi ng such inquiry, be released on bail, or, at the
di scretion of such officer or Court, on the execution
by himof a bond w thout sureties for his appearance as
her ei nafter provided.

"(3) An officer or a Court rel easing any person on
bail under sub-section (1) or sub-section (2) shal
record in witing his or its reason for so doing.

"(3A) If, in any case triable by a Magistrate, the
trial of a person accused of any non-bail abl e of fence
is not concluded within a period of sixty days fromthe
first date fixed

for taking evidence in the case, such person shall, if
he is in custody during the whole of the said period,
be released on bail to the satisfaction of the

Magi strate, unless for reasons to be recorded in
witing, the Mgistrate otherw se directs.

"(4) If, at any time, after the conclusion of the tria
of a person accused of a non-bailable offence and
before judgment is delivered the Court is of opinion
that there are reasonable grounds for believing that
the accused is not guilty of any such offence, it shal
rel ease the accused, if he is in custody, on the
execution by himof a bond wthout sureties for his
appearance to hear judgnent delivered.

"(5) A H gh Court or Court of Sessions and, in the case
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of a person released by itself any other Court may
cause any person who has been released under this
section to be arrested and may comrit himto custody."
Magi strates are specifically labelled as Courts by the
statutory provisions of section 6 and therefore have to be
regarded as such. It is no doubt true that the Code assigns
to a Magistrate various functions which do not fall wthin
the sphere of judicial duties and are, on the other hand,
functions of an executive nature such as the exercise of
supervisory jurisdiction in relation to investigation
carried out by the police or work done on the admnistrative
side; and it may plausibly be argued that in the discharge
of such functions a Magistrate does not act as a Court. But
then in nmy opinion a Magi strate cannot but be regarded as a
Court when he acts judicially. This follows from the
provisions of section 6 itself. The Code does not contain
any provision to the effect that no functions performed by a
Magi strate in relation to crimnal proceedings whether
handl ed by himor dealt with by the police would be regarded
as functi'ons perforned by a Court unless they are posterior
in point of time to the stage when he acts under section 190
of the Code. On the contrary, sections 496 and 497 which
enbrace bail matters specifically describe a Magistrate
while dealing therewith - as a Court and these sections
operate fully at all ~stages of a case including that when
the investigation has just started. There i's nothing in the
context in which the word ‘Court’ Jis-used - in these two
sections and section 195 which would provide an indication
that it has been wused in two different senses therein, and
in such a situation the legislature nmust be deened to have
used it in one and the same sense wherever it occurs in the

Code. While deciding the question of ~bail,  therefore, a
Magi strate must be held to be
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acting as a Court and not in-any other capacity,
irrespective of the stage which the case has reached by
then, that is, whether it is 'still under investigation by

the police or has progressed to the stage of an inquiry or
trial by the Magistrate. It at once follows that the'taking
of cognizance of any offence by a Magistrate under section
190 of the Code is not a condition precedent for himto be
regarded as a Court.
6. Nor do | feel that the opinions expressed by
Hal sbury and Lord Sankey |ay down any different principle.
Those opi nions appear to nme to cover only cases of tribunals
which perform quasi-judicial functions but are not
statutorily recognised as ‘Court’. At page 342 of Volune 9
of Hal sbury’s Laws of England (third edition) appears the
foll owi ng passage in Para 809
"Originally the term"court" nmeant, anong /ot her
neani ngs, the Sovereign's palace; it has acquired the
nmeani ng of the place where justice is adm nistered and,
further, has cone to mean the persons who exercise
judicial functions under authority derived either
i medi ately or nediately from the Sovereign. A
tribunals, however, are not courts, in the sense in
which the termis here enployed, nanely, to denote such
tribunals as exercise jurisdiction over persons by
reason of the sanction of the law, and not nmerely by
reason of voluntary submission to their jurisdiction
Thus, arbitrators, conmttees of clubs, and the Iike,
although they nay be tribunals exercising judicia
functions, are not "courts" in this sense of that term
On the other hand, a tribunal nay be a court in the
strict sense of the term although the chief part of its
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duties is not judicial. Parliament is a court, its
duties are nainly deliberative and legislative : the

judicial duties are only part of its functions. A
coroner’s court is a true court although its essentia
function is investigation."

In para 810 the | earned author proceeds to | ay down the
criteria which determne when a tribunal would be regarded
as a Court. In his opinion, the elenents to be considered
are :

(1) the requirement for a public hearing, subject
to a power to exclude the public in a proper case, and

(2) a provision that a nenmber of the tribuna
shall not take part - in any decision in which he is
personally interested, or unless he has been present
t hroughout the proceedi ngs.
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The | earned aut hor t hen guot es Lord Sankey’ s
observations in ~Shell  Co. of Australia Ltd. v. Federa
Conmi ssi oner of Taxation and then gives nunerous exanples of
tribunals which are not regarded as Courts. One conmon
feature of _such tribunalsis that they are not described as
Courts by statute and are charged wth the performance of
admi ni strative or executive functions as distinguished from
judicial functions.

Par agraph 812 /on page 344 of the sanme Volune deals with
the subject of creation of Courts and | ays down :

"Courts are created by the authority of the
Sovereign as the fountain of justice. This authority is
exercised either by statute, ~charter, letters patent,
or Order in Council. In some cases, a court is held by
prescription, as having existed fromtinme inmenorial,
with the inplication that there was at sone tine a
grant of the Court by the Sovereign, which ' has been
| ost.

"An Act of Parlianment is necessary to create a
court which does not proceed according to the conmpbn
l aw. "

Ref erence may usefully be nade to Section 6 of the sane
Chapter in which the above paragraphs occur. That Section is
headed "Magi strates’ Courts". The rel evant part of paragraph
1041 with which the Section begins is to the  followng
effect:

"A magistrate’s court consists of a justice or
justices of the peace acting under any enactnment or by
virtue of his or their conmi ssion or-under comon |aw
(otherwise than as a court or conmittee of quarter
sessions or a purely admnistrative tribunal), or of a
stipendiary magistrate.”

The conbined effect of the various paragraphs form ng
part of the treatise and noticed above woul d be that a Court
may be created by a statute and that when such -a Court
performs judicial functions, it wll be deenmed to act as a
Court and further, that Mgistrates’ Courts are regarded as
such unl ess per form ng executive or adm ni strative
functions. That is how the position stands in England and
there is nothing in the case of Shell Conpany of Australia
Ltd. v. Federal Conmi ssioner of Taxation (supra) which runs
to the contrary. It may be noted that in that case the
guestion for decision was as to whether the Board of Review
whi ch had been constituted under the Australian Income Tax
Assessment Act to review the decisions of the Comm ssioner
of Taxation was or was not a Court and it was in that
context that Lord Sankey expressed his opinion. Qoviously he
was
745
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not dealing wth the functions of a tribunal which had been
statutorily labelled as a Court.

7. What | have said of Lord Sankey's opinion is true of
the decisions of this Court in Virinder Kumar Satyawadi V.
The State of Punjab and Snt. UjamBai v. State of Uttar
Pradesh. In the fornmer the question for decision was as to
whet her a returning officer discharging functions under the
Representation of the People Act, 1951 was a Court and in
answering the sane the Court referred to the case of Shel
Conpany of Australia (supra) and ot her English and
Australian authorities and then observed

"It is wunnecessary to traverse the same ground
once again. It nay be stated broadly that distinguishes

a court froma quasi-judicial tribunal is that it is

charged with a duty to decide disputes in a judicia

manner and decl are the rights of parties in a

definitive judgnent: To decide in a judicial manner

i nvolves that the parties are entitled as a matter of

right to be heard in support of their claimand to

adduce evidence in proof of it. And it also inports an
obligation on the part of the authority to decide the
matter on a consideration of the evidence adduced and
in accordance wth law. Wwen a question therefore
arises as to whether an authority created by an Act is

a Court as/ distingui shed from a quasi -judicia

tribunal, what has to be decided  is whether having

regard to the provisions of the -Act it possesses al
the attributes of a Court."

In Ujam Bai’s case (supra) this Court was resolving a
guestion as to whether an officer of ~the incone-tax
department was a Court and replied in the negative, broadly
for the reason that even though taxing authorities follow a
pattern of action which is considered judicial, they are not
converted into Courts of civil judicature and that ' their
actions are executive in nature.

Nei t her of these cases deals with an authority on which
the status of a Court is conferred by statute, nor with one
form ng part of the judiciary, such as a Magi strate in whose
case the opinion of this Court would surely  have been
different as is apparent fromthe judgnment of Hi dayatull ah

J., in UjamBai’'s case (supra) which quotes the followng
passage from Gul | apalli Nageswara v. State of Andhra Pradesh
746

"The concept of a quasi-judicial act inplies that
the act is not wholly judicial, it describes only a
duty cast on the executive body or authority to conform
to norms of judicial procedure in performng some acts
in exercise of its executive power."

and then proceeds :

"The taxing departnments are instrunentalities of
the State. They are not a part of the Legislature; nor
are they a part of the judiciary. Their functions are
the assessment and collection of taxes, and in the
process of assessing taxes they have to follow a
pattern of action, which is considered judicial. They
are not thereby converted into Courts of civi
judicature. They still remain the instrunentalities of
the State and are within the definition of ‘State’ in
Art. 12. In this view of the matter, their actions nust
be regarded, in the ultimte analysis, as executive in
nature, since their determnations result in the demand
of tax which neither the |egislature nor the judiciary
can collect. Thus, the actions of these quasi-judicia
bodi es may be open to chall enge on the ground of breach
of fundamental rights.”
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It is thus clear that the source of power exercised by
the authority, that is, whether it is an executive power or
judicial power would nmeke all the difference in the
determ nation of the question as to whether the authority
acts as a Court or merely as a quasi-judicial tribunal not

functioning as a Court. In this connection a reference my
al so be nmade to section 19 of the Indian Penal Code coupl ed
with illustration (b) appended thereto and section 20
t her eof :

Section 19 :

"The word "Judge" denotes not only every person
who is officially designated as a Judge, but al so every
per son.

"Who is enpowered by lawto give, in any |lega
proceeding, civil ~or crimnal, a definitive judgment,
or a judgnent which, if not appeal ed agai nst, would be
definitive, or a judgnent. which if confirmed by sone
ot her authority, wuld be definitive, or

"who is one of a body  of persons, which body of
persons is enpowered by law to give such a judgnent."
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[IlTustration (b)

"A Magistrate exercising jurisdiction in respect
of a charge on which he has power to sentence to fine
or inprisonment, with or without appeal, is a Judge."

Section 20 :

"The words "Court of Justice" denote a Judge who
is empowered by law to act judicially alone, or a body
of Judges which'is enpowered by lawto act judicially
as a body, when such Judge or body of Judges is acting
judicially."

Al though we are not here concerned w'th the terns
"Judge" and "Court of Justice" properly so-called, the
provi si ons above extracted do give a definite indication of
the attributes of a Court as used in crimnal |aw generally.
It may be noted that the Code and the |Indian Penal Code are
the main statutes operating in lIndia inrelation’ to the
di spensation of <crimmnal justice and may in a ‘sense be
regarded as supplenmentary to each other, the Code formng
the procedural |ink of the same chain of which the Indian
Penal Code constitutes the |Ilink of substantive law This
rel ati on between the two enactnents is further strengthened
by the provisions contained in sub-section (2) of section 4
(the definition clause) of the Code which runs thus :

"4 (2) : Wrds which refer to acts done, extend
also to illegal om ssions; and

"all words and expressions used herein and defined
in the Indian Penal Code, and not herei nabove defi ned,
shall be deemed to have the neanings respectively
attributed to them by the Code."

It is no doubt true that the expression "Court of
Justice" does not appear to have been used in the Code
(al though the expression "Judge" does find a place in
section 197 thereof), but then there is no escape fromthe
conclusion that when a "Judge" (including a Magistrate) who
is empowered to act judicially and does so act constitutes
not merely a Court but a Court of Justice.

8. Now | proceed to exanine the relevant provisions
contained in Chapter XIV of the Code which carries the
caption "I NFORMATION TO THE POLICE AND THEIR PONERS TO
| NVESTI GATE". It may be stated at once that although the
Chapter is headed as stated, it is not confined to matters
which are strictly concerned with the investigation stage
but also deals wth situations which arise after the
i nvestigation has been finalized. Reference may be made in
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this behalf to subsection (2) of section 172 of the Code
reads thus :
748

"Any Criminal Court wmy send for the police-

di aries of a case under inquiry or trial in such Court,
and may use such diaries, not as evidence in the case,
but to aid it in such inquiry or trial. Neither the
accused nor his agents shall be entitled to call for
such diaries, nor shall he or they be entitled to see
themnerely because they are referred to by the Court,
but, if they are wused by the police-officer who made
them to refresh his menory, or if the Court uses them
for the purpose of \ contradicting such police-officer

the provisions of the Indian Evidence Act, 1872,

section 161 or section 145, as the case may be, shal

apply."

The sub-section clearly deals wth the use of police-
diaries at an inquiry or trial which a Mgistrate hol ds not
in his admnistrative or executive capacity but undoubtedly
as a Court. The caption of ~the Chapter therefore is not
deci si ve of the question as to- whether a particular
provision contained therein is limted to the supervisory
jurisdiction of the Magistrate in relation to t he
i nvestigation being  conducted by the police or deals with
his judicial functionsas a Court.

The contents  of sections 169, 170 and 173 of the Code
may now be scrutinised. They are re-produced bel ow :

"169. |If, upon an investigation wunder this

Chapter, it appears to the officer in charge of the

police-station or \to the -police-officer naking the

i nvestigation that —there is not sufficient evidence or

reasonabl e ground of suspicion to ~ justify t he
forwardi ng of the accused to a Magi strate, such officer
shall, if such person is in custody, release himon his

executing a bond, with —or-wthout sureties, as' such
officer may direct, to appear, if and when so required,
before a Magi strate enpowered to take cogni zance of the
of fence on a police-report and to try the accused or
commt himfor trial."

"170. (1) If, upon an investigation wunder this
Chapter, it appears to the officer in charge of the
police-station that there is sufficient evidence or
reasonabl e ground as aforesaid, such officer shal
forward the accused wunder custody to a Magistrate
enpowered to take cognizance of the ~offence upon a
police-report and to try the accused or commit himfor
trial or, if the offence is bailable and the accused is
able to give security, shall take security fromhimfor
hi s appearance before such Magistrate on a day fixed
and for his attendance fromday to day before such
Magi strate until otherw se directed."
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"(2) When the officer in charge of a police-
station forwards an accused person to a Magistrate or
take security for his appearance before such Mgistrate
under this section, he shall send to such Magistrate
any weapon or other article, which it nay be necessary
to produce before him and shall require the
conplainant (if any) and so nmany of the persons who
appear to such officer to be acquainted with the
circunst ances of the case as he may think necessary, to
execute a bond to appear before the Mgistrate as
thereby directed and prosecute or give evidence (as the
case may be) in the matter of the charge against the
accused.
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"(3) If the Court of the District Magistrate or
Sub-di vi sional Magistrate is nentioned in the bond,
such Court shall be held to include any Court to which
such Magistrate nmay refer the case for inquiry or
trial, provided reasonable notice of such reference is
gi ven to such conpl ai nant or persons.”

"173. (1) : Every investigation under this Chapter
shall be conpleted wthout unnecessary delay, and, as
soon as it is conpleted, the officer in charge of the
pol i ce-station shall -

"(a) forward to a Magistrate empowered to take
cogni zance of the offence on a police-report a report,
in the formprescribed by the State Governnent, setting
forth the nanes of the parties, the nature of the
i nformati on and the nanes of the persons who appear to
be acquainted with the circunstances of the case, and
stating whether the accused (if arrested) has been
forwarded in custody, or has been rel eased on his bond
and, 'if so, whether with or without sureties, and

"(b) conmmunicate, in such nmanner as nmay be
prescribed by the State Governnent, the action taken by
himto the person,~ if any, by whom the information

relating to the commission of the offence was first
gi ven.

"(2) Where a superior officer of police has been
appoi nted under / section 158, the report shall, in any
case in which the State Governnent by general or
special order ' so directs, be submitted through that
of ficer, and he may, pending the orders of the
Magi strate, direct the officer in charge of the police-
station to make further investigation

"(3) Whenever it appears froma report forwarded
under this section that the accused has been rel eased
on hi s bond,

the Magistrate shall make such order for the discharge
of such bond or otherw se as he thinks fit.

"(4) After forwarding a report under thi's section
the officer in charge of the police-station 'shall
before the comencenment of the inquiry or  trial
furnish or cause to be furnished to the accused, free
of cost, a copy of the report forwarded under sub-
section (1) and of the first information report
recorded under section 154 and all other docunents or
rel evant extracts thereof, on which ~the “prosecution
proposes to rely, including the statenents and
confessions, if any recorded under section 164 and the
statenments recorded under sub-section (3) of section
161 of all the persons whomthe prosecution proposes to
examne as its w tnesses.

"(5) Notwi thstanding anything contained -in sub-
section (4), if the police-officer is of opinion that
any part of any statenment recorded under sub-section
(3) of section 161 is not relevant to the subject-
matter of the inquiry or trial or that its disclosure
to the accused is not essential in the interests of
justice and is inexpedient in the public interests, he
shal | exclude such part fromthe copy of the statenent
furnished to the accused and in such a case, he shal
make a report to the Magistrate stating his reasons for
excl udi ng such part

"Provi ded, that at the comencenent of the inquiry
or trial, the Magistrate shall, after perusing the part
so excluded and considering the report of the police-
of ficer, pass such orders as he thinks fit and if he so
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directs, a copy of the part so excluded or such portion

thereof, as he thinks proper, shall be furnished to the

accused. "

Section 169 and 170 do not talk of the subnission of
any report by the police to the Magistrate, although they do
state what the police has to do short of such subm ssion
when it finds at the conclusion of the investigation (1)
that there is not sufficient evidence or reasonabl e ground
of suspicion to justify the forwarding of the accused to a
Magi strate (section 169) (2) that there is sufficient
evi dence or reasonabl e ground as aforesaid (section 170). In
either case the final report of the police is to be
submitted to the Magistrate under sub-section (1) of section
173. Sub-section (3) of 'that section further provides that
inthe case of a report by the police that the accused has
been rel eased on his bond (which is the situation envi saged
by section 169), the
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Magi strate shall nake "such order for the discharge of such
bond or ‘otherwi se as he thinks fit". Now what are the

courses open to the Magistrate in such a situation? He nay,
as held by this Court in Abhinandan Jha & Others v. Dinesh
M shr a.
(1) agree with the report of the police and file
t he / proceedi ngs, or
(2) not agree wth the police report and (a)
order further investigation, or (b) hold that
the evidence is sufficient to justify the
forwarding of the accused to the Magistrate
and take cogni zance of the offence conpl ai ned
of .

The appropriate course has to be-decided upon after a
consi deration of the report and the application of ‘the mnd
of the Magistrate to the contents thereof. But then the
problemto be solved is whether the order passed by the
Magi strate pertains to his executive or judicial capacity.
In ny opinion, the only order which can be regarded as
havi ng been passed by the Magistrate in his capacity as the
supervisory authority in relation to the investigation
carried out by the police is the one covered by the course 2
(a). The order passed by the Magistrate in each of the other
two courses, that is, (1) and 2(b), follows a conclusion of
the investigation and is a judicial order determ ning the
rights of the parties (the State on the one hand and the
accused on the other) after the application of his mnd. And
if that be so, the order passed by the Magistrate in the
proceedi ng before us nust be characterised as a judicial act
and therefore as one performed in his capacity as a Court.

9. The reasons which have weighed with ne in comng to
the conclusion arrived at in the |ast paragraph are equally
applicable to the consideration of the question whether an
order of bail passed by a Magistrate calls for the
performance by himof his judicial functions. Such an order
al so decides the rights of the State and the accused and is
nmade by the Magistrate after the application of his m nd and
therefore in the discharge of his judicial duties, which
factor constitutes it an act of a Court.

10. For a tribunal to be acting as a Court, it is not
necessary that the parties must have a right of hearing or
adduci ng evidence at every stage of the proceedi ngs before
it. This is specially true of Courts constituted as such by
the legislature. Reference may here be made to interlocutory
orders issuing tenporary injunctions or staying
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proceedings in a subordinate Court or dispossession of a
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party by Civil Courts at the instance of a plaintiff or
appellant and in the absence of the opposite party which
cones into the picture later on after it is served with a
notice. And even subsequent to the appearance of the party
adversely affected, the existence of a prima facie case
would till the scales against it so that the order earlier
passed in favour of the other party is confirmed till the
conclusion of the case on nerits, even though the case may
finally be decided otherwise and the interlocutory order
found to be unjust and then vacated. And yet it can hardly
be argued that the presiding officer of the Court does not
act as a Court when passing such an order. Really, the right
to adduce evidence and ‘be heard is to be taken into
consideration as being available at one stage of the
proceedings or the other. Thus in the case of an order
passed by a Magistrate under sub-section (3) of section 173
of the Code in agreenment with. the police report does not
call for ~any hearing  or the production of any evidence on
the part ~'of the accused, as it goes in his favour. If the
Magi strat'e, on the other hand, disagrees wth the report
submi tted by the police and takes cogni zance of the of fence,
the accused conmes into the picture and thereafter shall have
the right to be heard and to adduce evi dence in support of
his innocence. Viewed in this context, all orders passed by
a Magistrate acting judicially (such as orders of bail and
those passed under subsection (3) of section 173 of the Code
di schargi ng an accused or orders taking cognizance of the
of fence conpl ained of) are parts of an integral whol e which
may end with a definitive judgment after an ‘inquiry or a
trial, or earlier according to the exigencies of the
situation obtaining at a -particular stage, ~and which
i nvolves, if need be, the adducing of evidence and the
decision of the Magistrate on an appreciation thereof. They
cannot be viewed in isolation and given a character
different fromthe entire judicial process of which they are
intended to forma part.

11. In the view that | have taken of the matter, | do
not consider it necessary to go into the details of the
conflict of opinion anobngst the Hgh Courts in India in
relation there to but | would touch briefly thereupon. In J.
D. Boywalla v. Sorab Rustonji Engineer Beaunont, C.J.
speaking for hinmself and Macklin, J., enphatically held that
a Magistrate while passing a order releasing an _accused
person on bail or discharging himin pursuance of a report
submitted by the police to the effect that the evidence was
insufficient to sustain the charge, acts judicially and
therefore as a Court within the neaning of that term as used
in clause (b) of sub-section (1) of section 195 of the Code.
That deci sion was followed by a Division Bench consis-
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ting of Shah, C. J., and Baxi, J., in State v. Vipra Khinji
Gangaramin so far as an order dischargi ng an accused person
as aforesaid is concerned. Beaurmont, C. J.’s viewin regard

to orders of bail was accepted as correct by M C. Desai,
CJ., and Mshra, J., in Badri v. State.
These three decisions, in my opinion, lay down the

correct law on the point and the view expressed to the
country by the Madras, Calcutta and Patna H gh Court as al so
by a Full Bench of the Allahabad H gh Court in Hanwant v.
Enperor and by a Full Bench of the Lahore High Court in
Enperor v. Hyat Fateh Din nerits rejection for the reasons
stated above.

12. In so far as this Court is concerned, the point
debated before us has not been the subject matter of any
deci sion and was expressly left open in M L. Sethi v. R P
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Kapur & Anr. In that case the appellant had | odged a report
with the police charging the respondents wth certain
cogni zabl e offences. While the police were investigating
into the report, the respondent filed a conplaint in the
Magi strate’s Court alleging that the appellant had commtted
an of fence under section 211 of the Indian Penal Code by
falsely charging the respondent with having commtted an
of fence. The Magistrate took cogni zance of the respondent’s
conpl ai nt under section 190 of the Code. At that stage there
were no proceedings in any Court nor any order by any
Magi strate for arrest, remand or bail of the respondent in
connection with the appellant’s report to the police. Later,
however, the police arrested the respondent in connection
with the appellant’s report and filed a charge sheet agai nst
him but the case ended in an order of discharge.
Thereafter, the appellant raised an objection in the Court
of the Magistrateto the effect that cognizance of the
of fence under section 211 of the Indian Penal Code coul d not
be taken /in view of the provisions of clause (b) of sub-
section (1) of section 195 of the Code. The Magistrate
rejected the contention and the order was confirmed by the
Sessions Court and the Hi gh Court. Wile dismssing the
appeal, this Court held that the conplaint filed by the
respondent was conpetent and that clause (b) aforesaid did
not stand in the way of the Magi strate taking cognizance, in
as much as, there had been no proceedings of any Kkind
what soever before ' the Magistrate inrelation to the report
| odged by the appellant wth the police till the conplaint
was
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filed by the respondent. Reliance was placed on behalf of
the appellant in that case on Badri vs. State (supra) and J.
D. Boywalla v. Sorab Rustonji Engineer (supra) ‘but the
points decided in those cases were held not to arise in the
case then before the Court ~which made the follow ng
observations in relation thereto :

"In the case of Badri vs. State, where an offence
under section 211, I.P.C., was alleged to have been
conmitted by the person mmking a false report against
the conplainant and others to the police, it was held
that it was an offence in relation to the remand
proceedi ngs and the bail proceedings which were
subsequently taken before a Magistrate in connection
with that report to the police, and, therefore, the
case was governed by section 195 (1) (b), C. P. C
and no cogni zance of the offence coul d be taken except
on a conplaint by the Magistrate who held the renand
and bail proceedings. W do not consider it necessary
to express any opinion whether the remand and / bai
proceedi ngs before Magistrate could be held to be
proceedings in a Court, nor need we consider the
guesti on whether the charge of naking of the @ false
report could be rightly held to be in relation to those
proceedi ngs. That aspect need not detain us, because,
in the case before us, the facts are different. The
conplaint for the offence under section 211, |.P.C. was
taken cogni zance of by the Judicial WMagistrate at
Chandi garh at a stage when there had been no
proceedi ngs for arrest, remand or bail of the
respondent and the case was still entirely in the hands
of the police. There was, in fact, no order by any
Magi strate in the proceedi ngs bei ng taken by the police
on the report lodged by the appellant up to the stage
when the question of applying the provisions of section
195 (1)(b), Cr. P.C. arose. These two cases are al so,
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therefore, of no assistance to the appellant. On the
same ground, the decision of the Bonbay H gh Court, in
J. D. Boywalla vs. Sorab Rustomhi Engineer is also
i napplicable, because in that case also orders were
passed by a Magistrate on the final report nade by the
police after investigation of the facts in the report
in respect of which the conplaint wunder section 211
|.P.C. was sought to be filed."

13. In another part of the judgnent deciding M L.

Sethi v. R P. Kapur (supra) this Court disagreed with the
vi ew expressed in Ghul am
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Rasul v. Enperor wherein  Blacker, J., nmade the followng
observation :

"I amclear that the words in this sub-section "in
relation to any proceedings in any Court" apply to the
case of a false report or a false statenent made an
i nvestigation by the police wth the intention that
there shall in consequence of this be a trial in the
crimnal Court, and | find support for this viewin the
case reported as 1929 Sind 132 (1)".

This view of Blacker, J., was repelled by this Court
thus :

"The decision -in the words in_which the | earned
Judge expressed hinsel f appears to support the argument
of learned counsel for the appellant in the present
case but we think that very |Likely in that case, the
| ear ned Judge ' was influenced by the circunstances that
the case had 'been reported by the police to the
Magi strate for cancellation. He appears to  have held
the view that the Magistrate having passed an order of
cancel lation, it was necessary that the conplaint
should be filed by the Mgistrate, because section 195
(1) (b) had becone applicable. If the |earned ' Judge
intended to say that w thout any proceedi ng being taken
by the Magistrate in the case which was investigated by

the police, it was still essential that a conplaint
should be filed by the Magistrate sinply because a
subsequent proceedi ng foll ow ng t he police

i nvestigation was contenplated, we consider that his

deci si on cannot be accepted as correct."

These observations cannot be held to nean that if an
order of cancellation of a case has actually been passed by
a Magistrate in agreenment with the report of the police to
the effect that no sufficient evidence was avail abl e agai nst
the accused, such order could not be regarded as ajudicia
proceedi ng and the Magistrate passing it could not be given
the status of a Court. This is apparent from the  |ast
sentence of the passage just above extracted which indicates
that all that was neant was that if Blacker, J., neant to
say that even though no proceeding at all had been taken by
the Magistrate, clause (b) of sub-section (1) of section 195
of the Code would be attracted nmerely for the reason that
the police had held an investigation which would at a |ater
poi nt  of time result in any proceedings before the
Magi strate this Court could not agree with him Another fact
which may be noted in this connection is that judgnent in

Ghul am Rasul vs. Enperor (supra) does not state in
unm st akabl e terms that any order
756

of cancellation of the case was passed by the concerned
Magi strate and all that is nentioned is that the police had
reported the case for “"cancellation", which my well nean
that really no order of cancellation had in fact been nade
by the Magi strate.
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14. As the order releasing Trivedi on bail and the one
ultimately discharging himof the offence conplained of
amount to proceedi ngs before a Court, all that remains to be
seen is whether the offence under section 211 of the Indian
Penal Code which is the subject matter of the conplaint
against Trivedi can be said to have been conmtted "in
relation to" those proceedings. Both the orders resulted
directly from the information |odged by Trivedi with the
police against Pathak and in this situation there is no
getting out of the conclusion that the said of fence nmust be
regarded as one committed in relation to those proceedi ngs.
This requirement of clause (b) aforementioned is also
therefore fully satisfied.

15. For the reasons stated, | hold that the conplaint
against Trivedi is in respect of an offence alleged to have
been commtted in relationto a proceeding in Court and that
in taking cognizance of it the SDIJM acted in contravention
of the bar contained in the said clause (b), as there was no
conplaint in _witing either of the SDIMor of a superior
Court. In_ the result, therefore, | accept the appeal and,
setting aside the order ~of the Hgh Court, quash the
proceedi ngs taken by the SDIMagai nst Trivedi

ORDER

In accordance with-the opinion of the majority, the
appeal is allowed, the order of the Hi gh Court is set aside
and the proceedings taken by the Sub-Divisional Judicia

Magi strate agai nst. the appellant, Kamapati- Trivedi, are
guashed.
N. V. K. Appeal al | owed.
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