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The three appel lants before this Court by special |eave inmpugn the
judgrment of the Hi gh Court of Judicature for Rajasthan which has convicted
them on charges under Sections 364, 302/34 | PC and sentenced them
appropriately thereunder.

At about 11:40 a.m on 3rd Novenber, 1996, a witten conplaint was
| odged by Raneshwar. (PW 1) with the Police Station, Govindgarh, District
Jai pur regardi ng abduction of his brother, Ram al stating thus: On 2nd
Noverber, 1996 in the night around 6:30 p.m Ranmlal had |left R ngus for
his village Bagdi. He took a lift in canel cart of Manaram (PW2) of village
Gudiliya. Wen the canel cart was passing by (Manawal i Dhani), the
field of Khemaram Khemaram and his fam |y menbers stopped the cane
cart, pulled Ram al down the canel cart, beat himup and took himinside the
house of Khemaram Ramnl al was beaten inside the house and, thereafter,
taken to sone unknown place. The canel cart owner, on his way, informed
one G rdhari Lal Kumawat and other villagers of village Bagadi Nanga
about the abduction and beating of Ram al. Next day norning, the villagers
told the informant about these facts. The informant searched around, but
Ram al could not be traced. The persons of neighbourhood also told the
i nformant that at night they have heard the cry of Ram al com ng from
Khemar am s house, and Ram al was beaten up inside the house and
thereafter taken to sonme unknown pl ace.

The Police registered a case under Sections 147, 148, 149 and 364

| PC and commenced investigation. The investigation turned up the dead

body of Ram al which was discovered in the path of a dried up null'ah under
the Ringus bridge. The police arrested nine persons of which, apart fromthe
present three appellants, the other accused were Khena Ram Deepa Ram
Sheopal , Babul al son of Deepa Ram Sagar Mal and Laxnman Prasad. The

sai d nine accused were tried by the sessions court:

The Sessions Court acquitted all the accused fromthe charges of
Section 120B | PC but convicted all the accused as foll ows:

Accused Khenaram Deeparam Shyopal, Babul al son of Deeparam

Sagarmal and Laxman Prasad were acquitted of the charge under Section
1208/ 364 | PC.

Accused Murlidhar was acquitted of charge under Section 394/ 397.
Accused Khenaram Murlidhar, Deeparam Shyopal, Babul al son of
Deeparam Sagarnal, Babul al son of Chhajuram Chhajuram and Laxman
Prasad were held guilty for offence under Section 302/149 |PC.

Accused Khemaram Murlidhar, Deeparam Shyopal, Babul al son of
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Deeparam Sagarnmal, Babul al son of Chhajuram Chhajuram and Laxman
Prasad were held guilty for offence under Section 148 | PC.

Accused Murlidhar, Deeparam Shyopal, Babul al son of Deeparam
Sagarmal , Babul al son of Chhajuram Chhajuiram and Laxnman Prasad were
held guilty for offence under Section 201 |IPC

Accused Babul al son of Chhajuram Chhajuram and Murlidhar were
held guilty for offence under Section 364 |PC

Accused Murlidhar was held guilty for offence under Section 379
| PC.

Al'l the convicted accused appealed to the High Court. The appeal s of
Khema Ram Sheopal , Babul al son of Deepa Ram Sagar Mal and Laxman
Prasad were allowed and they were acquitted of the charges under Section
302/ 149, 148 and 201 1 PC. The appeal s of Murlidhar, Chhaju Ram and
Babul al , son of Chhaju Ram were di sm ssed and their conviction and
sentence under Section 364 | PC were confirmed. The Hi gh Court converted
the conviction to one under Section 302/34 |PC instead of Section 302/149
| PC and sentenced each of themto undergo inprisonnent for |ife and fine of
Rs. 10,000/- with a default sentence of six nonths rigorous inprisonnent.
The sentences were directed to run concurrently. These three accused were,
however, acquitted of ‘charges under Sections 148, 201 and 379 IPC. The
convi cted accused are in-appeal before us.

The evi dence before the trial court consisted partly of the evidence of
eye witnesses and partly of circunstantial evidence. The trial court
di scussed the evidence under the follow ng heads.

1. Evi dence regarding crimnal conspiracy.

2. Evi dence regarding abduction of Ranl al.

3. Evi dence regarding beatings with Ram al in the house of
Khemar am

4, Evi dence regardi ng w tnessing the accused persons going in
Tractor Troll ey.

5. Medi cal evi dence

6. Evi dence regardi ng recovery

7. O her evi dence

1 Evi dence regarding crimnal conspiracy:

Both, the Sessions Court and the High Court concurrently concl uded

that the evidence of Ajeet Singh (PW3), Hari Ram(PW 15) and Kalu Ram
(PW31) could not be relied upon for insufficiency of their testinobny to
establish that there was a crimnal conspiracy to abduct and nurder. W are
in agreenment with the High Court on this issue.

2. Evi dence regardi ng abducti on of Ranial

Ram al had taken a ride in the camel cart of Manaram (PW2), who
was al so acconpani ed by his son Sardar Mal (PW4). Grdhari Kumawat
also took a ride in the canel cart. The evidence of Manaram (PW2) shows
that first he dropped G rdhari Kumawat at Manawal i Dhani. The canel cart
then proceeded towards Hasteda. Wen the canmel cart was passing by
Khemaram s wel |, Mirlidhar and Chhaj uram suddenly appeared and caught
hold of Ramial and tried to pull himdown fromthe cart. Babulal, son of
Chhaj uram and Bhagguram al so appeared on the scene and started beating
himwith lathis. In all the fracas the canel cart started running away.
Manaram sitting on the cart tried to balance and hold the flour mlIl with
which the cart was | oaded. Manaramis (PW?2) evidence is corroborated by
that of his son Sardar Mal (PW4). The evidence of these two wtnesses
suggests that Ram al was pulled out of the cart, bel aboured by the accused
persons and the others and dragged away to the interior of Khemarams
house.

The | earned counsel for the appellants submitted that the evi dence of
Manaram (PW2) and Sardar Mal (PW4) was not reliable as it was
i nherently inmprobable particularly, with regard to identification of the
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accused. On a careful perusal of the evidence, we are not inpressed by this
contention. Sardar Mal (PW4) states in his evidence that although there was
sonme darkness, there was sone anount of light in front of the house of
Khemaram It is not, as if, the assailants were unknown to Manaram and his
son Sardar Mal. In fact, the evidence suggests that he knew Chhaj uram
Mur |l i dhar, Babul al and Bhaggu well for two or three years, as they used to
go with himsonetinmes, and they were neeting once or so in a nonth.

We are not satisfied that the evidence of Manaram (PW2) and his son
Sardar Mal (PW4) can be di scarded because of sone m nor inconsistencies
and so called contradictions highlighted by the | earned counsel. Nor we are
prepared to discard the testinonies of these two eye witnesses nerely
because of their not immediately rushing to the Police Station, but
proceeding to Nangal village and requesting the people to informthe police
about the abduction of Rani al.

Read as a whole, the testinonies of these two wi tnesses prove that, on

the fateful day, while the canel cart driven by Manaram was passing by the
farm of Khenmaram the accused suddenly appeared on the scene and pull ed
down Ranml‘al, belaboured hi mand dragged hi m away.

Learned counsel for the appellants contended that even assum ng the
evi dence of Manaram (PW 2) and Sardar Mal (PW4) was accepted, the
of fence under Section 364 |PC could not be said to have been proved. He
contended that in order to nake out an offence under Section 364 IPC, it
nmust be shown that the abduction nust be of sone person "in order that
some person may be nurdered or may be so di sposed of as to be put in
danger of being murdered". Learned counsel contended that there was no
evi dence, what soever, on this aspect of the matter. We are not inclined to
agree. The intention of the accused while dragging away Ram al is
evi denced by the statenent attributed to one of the accused, Bhaggu
addressed to Babul al, son of Chhajuram calling himto bring a lathi to kil
Ram al . The acts and words inputed to the accused when they pulled
Ram al , bel aboured hi m and dragged hi m away, |eaves us in no doubt that
their intention was to so di spose himof as to put himin danger of being
murdered. We are, therefore, satisfied that the Sessions Court and the High
Court were justified in recording a conviction under Section 364 |PC agai nst
the accused- appel | ants.

3. Evi dence regardi ng beatings given-to Ranlal in the house of Khemaram

The Hi gh Court concluded that the evidence as'to what transpired
wi thin the house of Khemaram coul d not have been known by anyone. The
prosecution exam ned Babulal (PW5), Ranratan (PW7), Isro (PWZ10),
CGovind (PW13) and Manbhari (PW8) on this aspect of the case as to what
happened i nsi de Khemaranis house. The High Court has disbelieved this
part of the evidence of Babulal (PW5), Ranratan (PW7), Isro (PW210) and
Govind (PW13) as "replete with inherent inprobabilities and they are
whol Iy unreliable witnesses". W agree with this finding of the H gh Court.
We al so feel that Khemaram and his fam |y woul d not have kept the doors of
their house open so that someone coul d conveniently witness what was
transpiring inside the house. This part of the story appears to be too artificia
to believe.
4, Evi dence regardi ng witnessing the accused persons goingin Tractor
Trol | ey:

The Hi gh Court has correctly anal ysed the evidence in this regard and
cane to the conclusion that the story given out by the witnesses is
unbel i evabl e. The witnesses on this part of the evidence are Mansingh
(PW6) and Surjaram (PW9). These witnesses stated that on 2nd Novenber,
1996 at about 8:30 p.m when they were going back from Ri ngus to their
village Bagdi Nagal, they saw a tractor trolley driven by Laxnman. They
naned, Sheopal, Deepa, Bhagirath, Chhajuram Mirli, Sagar, Babulal son of
Chhaj u and Babul al son of Deepa were riding on the tractor. According to
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these witnesses, on an inquiry being nade as to where they were going,

Bhagi rath and Chhaju inforned themthat Ballu Ram had beconme sick and

they were taking himto Srimadhopur Hospital. PW6 and PW9 al so cl ai ned

that they saw sone body wrapped in a white gudri lying on the tractor. To
say the least, the evidence appears to be wholly unnatural, as the H gh Court
has pointed out that Man Singh (PW6) is the "notbhir’ of npbst of the menps
drawn by the Investigating Oficer. Under the cross exam nation, he

admtted that he had not inforned the Police at the tine of drawi ng the

i nquest report that he had seen the appellants carrying sone body on the
tractor trolley. Wiile in his police statement (Ex. D-1) he named only six
accused, but at the trial he gave 10-11 names. Surja Ram (PW9) under his
cross exam nation stated that, when he reached near the dead body of the
deceased | ying under the Ringus bridge, the police were already there, but at
that tinme, he did not disclose the fact to the police that he had seen the
appel l ants taking a body on the tractor trolley during the precedi ng night.
We are satisfied that the analysis of the evidences by the High Court is
perfectly justified, and we agree with the conclusion of the H gh Court that
the testinony of these witnesses on this aspect of the matter did not inspire
confi dence.

5. Medi cal” Evi dence:

The nedi cal evidence i's acceptable and proves without any doubt that
Ram al was done to hom cidal death. The probable cause of death is
"asphyxia due to strangulation as well as neurogenic shock as a result of
cunul ative effect of multiple injuries on the body sonme of which are on the
vital parts, nanmely, testicles."

6. Evi dence of recoveries:

The evidence as to recoveries also appears doubtful. The recoveries
consi sted of lathis and HMI wri st watch fromthe accused Murlidhar. As to
the evidence of lathis, the High Court has rightly refused to attach
i nportance to the recoveries of the lathis aslathi is sonething to be found in
every household in the concerned area:

As to the recovery of the HMI wist watch, the evidence of Mahendra
(PW20), son of the deceased, is contradictory. Wile at one time he said
that he identified the watch because it had a broken side pin, he changed his
testinony later to say that he identified it because the strap was broken. No
formal Test ldentification Parade was arranged. 1t was al so admtted by the
wi t ness that the nodel HMI-Kohi noor watch was -a popul ar nodel’ and there
nmust have been thousands of watches manufactured by the company. . The
speci al reason given by PW20 for identifying the watch was that it had been
presented by the in-laws of his younger brother at the tine of betrotha
cerenony. Neither the said brother of the deceased, who was actually the
owner of the watch, nor the in-laws who had gifted the watch had exam ned
to identify the watch. There was nothing special in-the watch, 'which was; in
any event broken, for accused Murlidhar to treasure it as a prized possession.
There were no narks of blood or finger prints which could have connected
the accused with the watch. Significantly, the charges under Sections 397
| PC for alleged robbery, or theft of the watch were failed and Mirlidhar was
acquitted of the said charges. |In these circunstances, the H gh Court ‘was
justified in rejecting the evidence of recoveries.

Finally, the H gh Court having accepted the evidence as to the offence
of abduction puni shabl e under Section 364 | PC cane to the conclusion that
the prosecution evidence, when considered in the light of the proximty of
time within which Ram al sustained injuries and the proximty of the place
wi thin which the dead body was found, was enough to draw an inference
that Ram al’s death was caused by the accused. Relying on Section 106 of
the Evidence Act, 1872 and the observations of this Court in State of WB.
v. Mr Mhamad Omr and Os. , the H gh Court held that it was
establ i shed that the appellants were the abductors of Ram al, and since the
facts were especially in the know edge of the abductors, as the accused-
abductors failed to offer any explanation as to what transpired after Rani al
had been abducted, the court would be justified in drawing the inference that
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t he abductors had nurdered the victim Ramal, after abduction

The | earned counsel for the appellants strenuously urged this |ast
concl usi on of the H gh Court was erroneous in |aw and that the appellants,
even if liable to be convicted under Section 364 |IPC, could not have been
convi cted under Section 302/34 |PC

In Mr Mhanmad Orar (supra) it was established that the accused
had abducted the victim who was |ater found murdered. The abductors had
not given any explanation as to what happened to the victimafter he was
abducted by them The Sessions Court held that the prosecution had failed
to establish the charge of nurder against the accused persons beyond any
reasonabl e doubt as there was "a missing link in the chain of events after the
deceased was | ast seen together with the accused persons and the di scovery
of the dead body of the deceased at I|slamia Hospital". Rejecting the said
contention this Court observed (vide para 31):

"The pristine rule that the burden of proof is on the
prosecution to prove the guilt of the accused shoul d not
be taken ‘asa fossilized doctrine as though it admts no
process of intelligent reasoning. The doctrine of
presunption is not alien to the above rule, nor would it
inmpair the temper of the rule. On the other hand, if the
traditional rule relating to burden of proof of the
prosecution is allowed to be wapped in pedantic
coverage, the offenders in serious offences would be the
maj or beneficiaries and the society would be the
casualty."

This Court further observed thus (vide para 33):

"Presunption of fact is an inference as to the existence of
one fact fromthe existence of some other facts, unless
the truth of such inference is disproved. Presunption of
fact is arule in law of evidence that a fact otherw se
doubtful may be inferred fromcertain other proved facts.
When inferring the existence of .afact fromother set of
proved facts, the court exercises a process of reasoning
and reaches a | ogical conclusion as the nost probable
position. The above principle has gained | egislative
recognition in India when Section 114 is incorporated in
the Evidence Act. It enmpowers the court to presune the
exi stence of any fact which it thinks likely to have
happened. In that process the court shall have regard to
the common course of natural events, human conduct etc:
inrelation to the facts of the case.”

The judgrment of Vivian Bose, J. in Shanbu Nath Mehra v. State of
Ajmer lays down the |egal principle underlying the shifting of burden of
proof under Section 106 of the Evidence Act thus (vide para 38):
"This lays down the general rule that in a crimnal case

the burden of proof is on the prosecution and Section 106

is certainly not intended to relieve it of that duty. On the
contrary, it is designed to neet certain exceptional cases

in which it would be inpossible, or at any rate

di sproportionately difficult for the prosecution to

establish facts which are ’especially” within the

know edge of the accused and which he coul d prove

wi thout difficulty or inconvenience.

The word ’"especially’ stresses that. It neans facts that are
pre-em nently or exceptionally within his know edge."

In our judgnent, the H gh Court was not justified in relying on and
appl ying the rule of burden of proof under Section 106 of the Evidence Act
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to the case. As pointed out in Mr Mhamand Orar (supra) and

Shanbu Nath Mehra (supra), the rule in Section 106 of the Evidence Act

woul d apply when the facts are "especially within the know edge of the
accused" and it would be inpossible, or at any rate disproportionately
difficult for the prosecution to establish such facts, "especially within the
know edge of the accused.” In the present case, the prosecution did not
proceed on the footing that the facts were especially within the know edge of
the accused and, therefore, the principle in Section 106 could not apply. On
the other hand, the prosecution proceeded on the footing that there were eye
wi tnesses to the fact of nmurder. The prosecution took upon itself the burden
of exam ni ng Babul al (PW5) as eye witness. Testinony of Ram Ratan (PW

7) and Isro (PW10) shows that their agricultural |land was situated in a close
di stance fromthe house of Khema Ram As rightly pointed out by the Hi gh
Court, it is highly unlikely and inprobable that their kith and kin Ranl al
woul d have been given beating resulting in his death by the accused-
appel l ants while keeping |lights of their house on and door of the room
opened. It is also unlikely that the accused-appell ants woul d have taken the
ri sk of draggi ng Ram al to the house of Khema Ram which was situated in

the vicinity of agricultural |and and well of Isro (PW10), the father of

Ram al . 'The evi dence of Govind (PW13) al so appears to be unnatural, as

he had not disclosed the incident to anybody. The High Court has correctly
anal ysed that all the witnesses, nanely, Babulal (PW5), Ram Ratan (PW7),
Isro (PW10) and Govind (PW13) are wholly unreliable as their evidence is
repl eated with contradiction and inherent inprobabilities.

In the result, we are of the view that the prosecution having put
forward a case that, what transpired after Ranlal was dragged away by the
assailants was within the know edge of wi tnesses, utterly failed in proving
the said facts. Once this is established, it was not open for the H gh Court to
have fallen back on the rule of burden of proof under Section 106 of the
Evi dence Act. |In fact, as we notice, it was nowhere the case of the
prosecution that Section 106 of the Evidence Act applied to the facts on
record. The Hi gh Court seens to have brought it out on its own, but wthout
any justification. W are, therefore, of the view that the conviction of
Mur | i dhar, Chhaju Ram and Babu Lal s/o Chhaju Ram under Section 364
IPCis justified and liable to be confirned, but their conviction under Section
302/ 34 1 PC cannot be sustained and they are liable to be acquitted of the said
char ges.

In the result, we partly allow the appeal and nmake the follow ng order
Appel | ant s-accused, Mirlidhar, Chhaju Ram and Babu Lal" son of

Chhaju Ram are acquitted of the charges under Section 302/34 |IPC. Their
convi ction and sentence under Section 364 | PC stands confirned.




